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KNOXVILLE,  SEPTEMBER  TERM,  1902. 


*OOOLBY  V.  GALTON. 

(Knoxville.    September  Term,  1902.) 

1.  lilBKL  AVD   SIaANDBB.     PriTU^ged  commnnicatioiis— 
Defense  of,  how  made 

In  an  action  for  libel  and  slander  predicated  upon  words  ut- 
tered and  testimony  given  by  a  witness  in  the  course  of  a 
Judicial  investigation,  a  defense  that  the  words  were  spoken 
without  malice  as  responsive  answers  to  pertinent  questions 
propounded  to  the  witness,  may  be  made  by  special  plea  or 
under  the  general  issue.     {Post,  pp.  4-6.) 

Case  cited:     Shadden  v.  McElwee,  86  Tenn.,  148. 

2.  DSKUBBXB  TO    BVIDBNOB.      Brght  to,  not  lost  by 
erou-ezamination  of  plaintifTs  witneaa— Bvle  stated. 

It  is  well  settled  in  this  State,  that  cross  examination  is  only 
limited  by  the  relevancy  and  competency  of  the  evidence 
sought  to  be  elicited  and  introduced,  and  the  defendant,  by 
exercising  this  right,  is  not  offering  original  evidence  and  is 
not  precluded  from  demurring  to  the  evidence.    {Post,  pp.  7-8. ) 

Case  cited  and  approved:     Sands  v.  Railway  Co.,  108  Tenn.,  1. 

^As  to  privilege  of  defamatory  testimony,  see  note  to  Cooper 
T.  Phipps  (Or.),  22  L.  R.  A.,  836. 
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.    SAMB.    Same.    Bule  applied.    Case  in  judgrment. 

Where  plaintiff,  upon  the  trial  of  an  aotion  for  libel  and  slander 
based  on  words  uttered  by  defendant  in  the  course  of  his 
examination  as  a  witness  in  a  judicial  proceeding  before 
a  master  in  chancery,  haa  examined  in  chief  a  witness,  by 
whom  material  parts  of  the  record  in  the  chancery  proceed- 
ings are  identified  and  proven,  the  defendant  may  fully 
cross-examine  said  witness  and  by  him  identify  and  prove 
other  parts  of  said  record,  not  offered  by  plaintiff,  but  which 
are  pertinent  to  the  Issues,  and  such  evidence  so  elicited  on 
cross-examination  is  not  original  evidence  and  does  not  bar 
defendant  from  demurring  to  the  evidence  upon  which  plain- 
tiff rests  his  case.     (Post,  pp.  7-8,  14.) 

4.  LIBEL  AND  8LANDBB.    Befamatory  word*  to  the  prtju- 
dioe  of  occupation  or  business  actionable  per  se. 

It  is  well  settled  in  this  State  that  defamatory  words  falsely 
spoken  or  written  of  one,  which  prejudice  him  in  his  busi- 
ness or  occupation,  are  actionable  without  proof  of  special 
damage.     {Post,  pp.  8-9.) 

Cases  cited  and  approved:  Bank  v.  Bowdre,  92  Tenn.,  723; 
Mattson  v.  Albert,  97  Tenn.,  232. 

5.  BAKB.    Judicial  proceedings.     Words  uttered  in,  privil- 
eged when. 

Words  otherwise  actionable,  if  spoken  by  a  witness  in  the 
course  of  a  judicial  proceeding  and  relevant  and  pertinent 
to  the  issue  or  responsive  to  questions  propounded,  are  ab- 
solutely privileged  and  can  not  be  made  the  basis  of  an 
action  for  libel  or  slander  although  they  were  spoken  with 
malice.    {Post,  pp.  9-14.) 

Cases  cited  and  approved:  Lea  v.  White,  4  Sneed,  113-6; 
Cooper  i;.  Phipps,  33  Pac.,  986,  22  L.  R.  A.,  839;  Hoar  i7. 
Wood,  3  Mete.,  (Mass.),  193;  Oardemal  v.  McWilliams  (La.), 
9  South.,  108,  26  Am.  St  Rep.,  197. 

Case  reviewed  and  distinguished:  Shadden  v.  McBlwee,  86 
Tenn.,  146. 

6.  SAME.    Same.    All  pertinent  testimony  privileged. 

The  protection  which  the  law  throws  around  the  witness  testi- 
fying in  a  judicial  proceeding  in  respect  to  pertinent  and 
relevant  matters  or  in  response  to  questions  propounded,  is 
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not  confined  to  parties  to  such  proceeding  or  to  words  spoken 
concerning  parties  thereto,  but  extends  to  their  testimony  In 
relation  to  strangers  to  the  litigation.  {Post,  pp.  12-14.) 
Citing:  Heard  on  L4bel  and  Slander,  sees.  90,  103,  110;  New- 
ell Defam.,  p.  423;  Flsk  Sonlat,  33  La.  Ann.,  1400;  Ylnas 
V.  Insurance  Go.,  33  La.  Ann.,  1265. 

7.    SAKE.    Same.    Case  in  judgment. 

Under  an  order  of  reference  to  ascertain  the  damages  accruing 
on  account  of  delay,  in  building  a  house,  caused  by  an  In- 
junction, It  was  shown  that  the  original  contractor  demand- 
ed a  certain  sum  In  addition  to  the  contract  price  to  cover 
the  Increase  In  cost  of  labor  and  material  consequent  upon 
the  delay  and  that  plaintiff  (herein)  had  offered  to  con- 
struct the  building  for  the  original  price;  thereupon  the 
reliability  and  financial  responsibility  of  plaintiff  were  ques- 
tioned, and  defendant  being  examined  as  a  witness,  touching 
these  matters  and  responding  to  proper  questions,  testified 
in  substance  that  plaintiff  was  neither  reliable  as  a  contrac- 
tor nor  of  good  financial  standing.  Held,  That  the  question 
of  the  reliability  of  plaintiff  as  a  contractor  and  his  finan- 
cial responsibility  were  matters  pertinent  to  the  InTestigation 
before  the  master  and  the  testimony  of  defendant  being 
fairly  responsive,  no  action  can  be  based  thereon.  (Post, 
pp.  7,  14-16.) 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox 
County.    Joseph  W.  Snbbd,  Judge. 

.    Green  &  Shields^  for  Cooley. 

Templbton,  Carlook  &  Templbton,  for  Galyon. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 
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This  is  an  action  to  recover  damages  for  alleged 
slanderous  words  spoken  by  Cooley,  the  plaintiff  in 
error,  of  and  concerning  Galyon,  the  defendant  in 
error,  while  being  examined  as  a  witness  before  the 
master  upon  a  reference  to  ascertain  damages  re- 
sulting from  the  wrongful  suing  out  of  an  injunction 
issued  in  the  case  of  Eckle  et  al.  against  the  Florence 
Crittendon  Home,  lately  pending  in  the  chancery 
court  of  Knox  county.  Galyon  and  Cooley  were  both 
contractors  and  builders  residing  in  Knoxville,  and 
neither  was  a  party  to  the  chancery  cause. 

The  declaration  contains  two  counts— one  in  slan- 
der and  one  in  libel — both  predicated  upon  the  same 
words,  which  are  hereinafter  set  out,  in  stating  the 
averments  of  a  special  plea  filed  by  the  defendant.  It 
is  averred  that  the  words  were  falsely  and  maliciously 
spoken  and  published  of  and  concerning  the  plain- 
tiff, with  respect  to  his  occupation  and  business  as  a 
builder  ind  contractor,  to  his  damage,  five  thousand 
dollars. 

The  defendant  filed  a  plea  of  not  guilty,  and  a  spe- 
cial plea  in  which  he  says  that  he  uttered  the  language 
complained  of  while  being  examined  as  a  witness  in 
a  suit  pending  in  the  chancery  court  of  Knox  county, 
styled  "G.  B.  Eckle  et  al.  v.  Florence  Crittendon 
Home,"  in  answer  to  questions  put  to  him  by  counsel 
in  the  said  cause;  that  the  bill  in  said  cause  was 
filed  to  enjoin  the  Florence  Crittendon  Home  from 
completing  a  house  then  in  course  of  construction. 
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and  designed  as  a  home  for  fallen  women;  that  an 
injunction  was  issued  in  said  cause,  and  remained 
in  force  until  the  cause  was  heard  and  the  bill  dis- 
missed ;  that  upon  a  reference  to  the  master  to  hear 
proof,  and  report  what  damages,  if  any,  the  Flor- 
ence Crittendon  Home  had  sustained  by  reason  of 
the  w^rongful  suing  out  of  said  injunction,  it  was 
proven  that  at  the  time  the  injunction  was  issued, 
the  Florence  Crittendon  Home  had  awarded  the  con- 
tract for  the  building  of  said  house  to  Thomas  & 
Turner,  contractors,  for  the  contract  price  of  |2,497, 
and  that  after  the  dissolution  of  the  injunction  they 
refused  to  carry  out  the  contract,  because  of  an  ad- 
vance in  wages  and  material,  unless  the  Florence 
Crittendon  Home  would  pay  them  the  additional  sum 
of  1303.90 ;  that  the  complainants,  Eckle  and  others, 
claimed  that  Galyon,  who  was  alleged  to  be  a  reli- 
able contractor,  was  then  offering  to  do  the  building 
for  the  original  contract  price  of  f 2,497,  and  that 
therefore  the  defendant  was  not  damaged  by  the 
wrongful  suing  out  of  the  injunction ;  that  upon  this 
reference  the  defendant,  who  was  in  no  way  inter- 
ested in  or  connected  with  said  litigation,  was  called 
and  sworn  as  a  witness  in  behalf  of  the  Florence 
Crittendon  Home,  to  prove  the  advance  in  the  price 
of  labor  and  material,  and  on  cross-examination  by 
the  complainant's  solicitors,  he  was  asked  questions, 
and  made  answers  thereto,  as  follows:  "Q.  Is  Mr. 
Qalvon    a    reliable    contractor?      A.    I    know    Mr. 
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Galyon  hasn'^t  paid  us  for  some  bills  that  he  bought 
last  year.  We  would  not  sell  him  lumber  to-day 
without  cash.  Q.  He  is  considered  reliable  with  re- 
spect to  his  work,  is  he  not?  A.  That  depends  on 
h^w  broad  a  sweep  you  give  the  word  ^reliable.^  If 
you  mean  he  faithfully  performs  all  his  contracts 
in  every  particular,  I  must  say  he  is  not  reliable. 
In  other  words,  I  will  be  a  little  more  explicit.  He 
will  complete  a  contract,  and  put  in  an  inferior 
grade  of  material  than  what  is  called  for  in  the 
specifications ;''  that  these  answers  had  reference  to 
the  said  inquiry,  and  were  fairly  responsive  to  the 
questions  asked  him  by  counsel;  and  that  they  were 
absolutely  privileged  under  the  law.  He  denies  that 
he  uttered  the  words  maliciously.  While  this  de- 
fense could  have  been  made  under  the  general  issue, 
it  could  also  be  made  by  special  plea.  Shddden  v. 
McElwee,  86  Tenn.,  148  (5  S.  W.,  602;  61  Am.  St. 
Rep.,  821). 

Issue  was  joined,  and  the  case  was  tried  by 
the  circuit  judge  and  a  jury,  and  upon  the  trial 
the  plaintiff  introduced  the  solicitor  of  the  com- 
plainants in  the  cause  of  Eckle  and  others  against 
the  Florence  Orittendon  Home,  as  a  witness  in  his 
behalf,  and  had  him  identify  the  original  bill,  the 
answer,  the  decree  denying  the  complainants  relief, 
and  ordering  the  reference  to  the  master  to  ascer- 
tain the  damages  sustained  by  the  defendant  by  rea- 
son of  the  wrongful  issuance  of  the  injunction,  and 
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the  deposition  given  by  defendant,  Oooley,  in  the 
chancery  cause;  the  original  papers  being  used  by 
consent,  all  of  which  were  then  read  in  evidence  by 
the  plaintiff. 

Upon  cross-examination  the  witness  identified 
the  depositions  of  other  witnesses  taken  in  the 
cause,  the  report  of  the  master  allowing  dam- 
ages to  the  defendant  in  that  cause,  and  the  decree 
confirming  the  same,  which  were  then  read  to  the 
jury  by  'defendant's  attorney.  Other  evidence  was 
introduced  by  the  plaintiff  tending  to  prove  that  the 
defendant  gave  the  deposition  read,  and  entertained 
malice  toward  the  plaintiff. 

The  proof  introduced  by  the  plaintiff  sustained  the 
averments  of  the  special  plea,  and  upon  the  con- 
clusion of  plaintiff's  evidence  the  defendant  filed  a 
demurrer,  in  proper  form,  thereto,  which  was  over- 
ruled by  the  court,  and  the  damages  of  the  plaintiff 
assessed  by  the  jury  at  five  hundred  dollars, 
and  judgment  given  therefor;  and  the  defendant  has 
brought  the  case  before  this  court,  and  assigns  error. 

For  the  plaintiff  it  is  said  that  the  defendant,  by 
calling  out  and  reading  in  evidence  those  portions 
of  the  record  in  the  chancery  cause  which  the  plain- 
tiff had  not  offered,  introduced  original  evidence  in 
his  behalf,  and  lost  his  right  to  demur  to  the  evi- 
dence of  the  plaintiff,  and  that  for  this  reason  the 
action  of  the  court  in  overruling  the  demurrer  was 
correct,  regardless  of  other  questions.    It  is  true  that, 
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if  a  defendant  introduce  any  original  evidence  in  his 
behalf,  he  can  not  demur  to  the  evidence  of  the  plain- 
tifiE;  but  can  it  be  said  that  the  evidence 
elicited  by  the  defendant  in  this  case  was  orig- 
inal evidence?  Clearly  not.  The  plaintiff  had 
introduced  part  of  the  record  in  the  chancery 
cause,  and  it  was  perfectly  competent  for  the  de- 
fendant to  call  for  the  remainder  of  it.  It 
would  have  been  the  better  practice  to  have 
required  the  plaintiff  to  read  the  entire  record; 
but,  having  failed  to  do  so,  the  defendant  had  the 
right  to  call  for  the  rest  of  it,  and  examine  the  wit- 
ness then  upon  the  stand  in  relation  to  it.  This  was 
legitimate  cross-examination,  in  the  strictest  sense, 
as  the  evidence  brought  out  related  to  and  was  ger- 
mane to  that  elicited  in  the  examination  in  chief. 
But  whether  germane  or  not,  the  defendant  had  the 
right  to  bring  out  upon  cross-examination  any  mat- 
ter pertinent  to  the  issue;  the  rule  in  Tennessee  being 
that  the  cross-examination  is  only  limited  by  rele- 
vancy and  competency  of  the  evidence  sought  to  be 
introduced,  and  the  defendant,  by  exercising  this 
right,  is  not  precluded  from  demurring  to  the  evi- 
dence. This  question  was  fully  discussed  in  the  case 
of  Sands  v.  Railway  Co.,  108  Tenn.,  1  (64  S.  W., 
478),  and  the  rule  there  stated  as  here  applied. 

The  question  upon  which  this  case  must  be  de- 
termined is  whether  the  language  imputed  to  the 
defendant  is  actionable.     It  is  well  settled  that  de- 
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famatory  words  falsely  spoken  op  written  of  one, 
which  prejudice  him  in  his  business  or  occupation, 
are  actionable,  without  proof  of  special  damage;  ai^d, 
therefore,  the  publication  of  the  words  imputfed  to 
the  defendant,  other  questions  out  of  the  way,  would 
entitle  plaintiff  to  recover.  Bank  y.  Bowdre^  92 
Tenn.,  723  (23  S.  W.,  131) ;  Mattson  v.  Albert,  97 
Tenn.,  232  (36  S.  W.,  1090).  The  defendant,  how- 
eyer,  insists  that  the  words  here  spoken  and  pub- 
lished are  absolutely  privileged,  on  account  of  the 
occasion  when  done,  regardless  of  the  presence  of 
malice;  the  only  inquiry  allowed  being  whether  they 
were  i)ertinent  to  the  issues  involved  in  the  cause 
in  which  the  defendant  was  examined  as  a  witness, 
and  fairly  responsive  to  the  questions  propounded  to 
him  by  counsel ;  while  for  the  plaintiff  it  is  said  that 
the  words  are  only  qualifledly  or  conditionally  priv- 
ileged, and,  malice  appearing,  they  are  actionable. 
The  question  is,  therefore,  presented  whether  the  an- 
swers of  the  defendant  in  question  are  absolutely  or 
only  conditionally  privileged. 

"By  an  absolutely  privileged  communication,"  says 
Mr.  Townshend  in  his  work  on  Slander  and  Libel,  "is 
not  to  be  understood  a  publication  for  which  the  pub- 
lisher is  in  no  wise  responsible;  but  it  means  a  pub- 
lication in  respect  of  which,  by  reason  of  the  occasion 
upon  which  it  is  made,  no  remedy  can  be  had  in  a 
civif  action  or  libel.  A  conditionally  privileged  com- 
munication is  a  publication   made  on   an   occasion 
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which  furnishes  a  prima  facie  legal  excuse  for  the 
making  of  it,  and  which  is  privileged  unless  some 
additional  fact  is  shown  which  so  alters  the  character 
of  the  occasion  as  to  prevent  its  furnishing  a  legal 
excuse/'  Townsh.  Sland.  &  L.,  p.  248,  sec.  202,  cited 
and  approved  in  Ruohs  v.  Backer,  6  Heisk.,  405  (19 
Am.  Rep.,  598).  In  Odgers,  Lib.  &  Sland.,  p.  191, 
it  is  said :  "A  witness  in  the  box  is  absolutely  priv- 
ileged in  answering  all  the  questions  asked  him  by 
counsel  on  either  side;  and,  even  if  he  volunteers  an 
observation  (a  practice  much  to  be  discouraged), 
still,  if  it  has  reference  to  the  matter  in  issue,  or 
fairly  arises  out  of  any  question  asked  him  by  coun- 
sel, though  only  going  to  his  credit,  such  observation 
will  also  be  privileged.  But  a  remark  made  by  a 
witness  in  the  box,  wholly  irrelevant  to  the  matter 
of  inquiry,  uncalled  for  by  any  question  of  counsel, 
and  introduced  by  the  witness  maliciously,  for  his 
own  purposes,  would  not  be  privileged,  and  would 
also  probably  be  a  contempt  of  court."  This  state- 
ment of  the  law  is  quoted  and  approved  by  this 
court  in  the  case  of  Shadden  v.  McElwee,  86  Tenn., 
150  (5  S.  W.,  602;  61  Am.  St.  Rep.,  821).  In  the 
case  of  Lea  v.  White,  4  Sneed,  113,  115,  it  is  said: 
"There  is  a  class  of  cases  which  are  absolutely  priv- 
ileged, and  depend  in  no  respect  for  their  protection 
upon  their  bona  fides.  The  occasion  is  an  absolute 
privilege,  and  the  only  questions  are,  whether  the 
occasion  existed,  and  whether  the  matter  complained 
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of  was  pertinent  to  the  occasion.  In  this  class  are 
embraced  judicial  proceedings.  The  proceedings 
connected  with  the  judicature  of  the  country  are  so 
important  to  the  public  good  that  the  law  holds  that 
nothing  which  may  be  therein  said  with  probable 
cause,  whether  with  or  without  malice,  can  be  slan- 
der, and,  in  like  manner,  that  nothing  written  with 
probable  cause  under  the  sanction  of  such  occasion 
can  be  libel.  The  pertinency  of  the  matter  to  the 
occasion  is  that  which  is  meant  by  ^probable  cause,' 
and  probable  cause  is,  in  this  class  of  absolutely  priv- 
ileged communications,  what  ^hona  fides^  is  to  the 
class  of  conditionally  privileged  communications, 
which,  we  have  seen,  are  protected  unless  there  is 
malice  in  facf 

In  the  case  of  Cooper  v.  Phipps  (decided  by  the 
supreme  court  of  Oregon),  33  Pac,  986  (22  L.  R. 
A.,  839),  the  court  said:  "While  there  is  some  con- 
flict in  the  adjudged  cases  as  to  whether  witnesses 
are  absolutely  exempt  from  liability  to  an  action  for 
defamatory  words  uttered  or  published  in  the  course 
of  judicial  proceedings,  it  is  agreed  by  all  the 
authorities  that  they  are  presumptively  so;  and,  be- 
fore a  witness  can  be  held  liable  in  a  civil  action, 
this  presumption  must  be  overcome  by  showing,  af- 
firmatively that  such  statements  were  not  only  false 
and  malicious,  but  that  they  were  not  pertinent  to 
the  issues,  and  not  in  response  to  questions' asked 
by  counsel." 
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In  the  same  case  the  court  further  said :  "In  this 
country  many,  and  perhaps  a  majority,  of  the  courts, 
have  refused  to  adopt  an  absolute  and  unqualified 
privilege  of  a  witness,  as  laid  down  by  the  English 
courts;  but  it  is  agreed  that  a  witness  is  absolutely 
privileged  as  to  everything  said  by  him  having  rela- 
tion or  reference  to  the  subject  of  inquiry  before 
the  court,  or  in  response  to  questions  asked  by  coun- 
sel, and  presumptively  so  as  to  all  his  statements." 
33  Pac,  986  (22  L.  R.  A.,  840). 

In  the  case  of  Hoar  v.  Wood,  3  Mete.  (Mass.),  193, 
the  court  said :  "We  take  the  rule  to  be  well  settled 
by  the  authorities  that  words  spoken  in  the  course 
of  judicial  proceedings,  though  they  are  such  as 
impute  crime  to  another,  and,  therefore,  if  spoken 
elsewhere,  would  import  malice,  and  be  actionable 
in  themselves,  are  not  actionable  if  they  are  appli- 
cable and  pertinent  to  the  subject  of  inquiry.  The 
question,  therefore,  in  such  case,  is  not  whether  the 
words  spoken  were  true,  not  whether  they  are  ac- 
tionable in  themselves,  but  whether  they  were  spoken 
in  the  course  of  judicial  proceedings,  and  whether 
they  were  relative  and  pertinent  to  the  cause  or  sub- 
ject of  inquiry." 

In  the  case  of  Gardemal  v.  McWilliams  (La.),  9 
South.,  108  (26  Am.  St.  Rep.,  197),  it  is  said:  "Cer- 
tain communications  are  absolutely  privileged,  and 
no  pel^on  is  liable,  either  civilly  or  criminally,  in 
respect  of  anything  published  by  him  in  the  course 
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of  his  duty  in  any  judicial  proceeding.  This  priv- 
ilege extends  to  parties,  counsel,  witnesses,  jurors, 
and  judges  in  a  judicial  proceeding,  to  proceedings 
in  legislative  bodies,  and  to  all  who,  in  the  discharge 
of  public  duty,  or  the  honest  pursuit  of  private  right, 
are  compelled  to  take  part  in  the  administration  of 
justice  or  in  legislation,"  citing  Heard,  Lib.  & 
Sland.,  sections  90,  103,  110 ;  Newell,  Defam.,  p.  423, 
sections  26,  27;  Fisk  v.  Soniaty  33  La.  Ann.,  1400; 
Vinos  V.  Insurance  Co.,  33  La.  Ann.,  1265. 

The  case  of  Shadden  v.  McElwee,  86  Tenn.,  146 
(5  S.  W.,  602;  61  Am.  St.  Rep.,  821),  is  relied  upon 
as  supporting  the  position  of  the  plaintiff,  but  it 
does  not  do  so.  That  case  was  before  this  court  upon 
the  demurrer  interposed  by  the  defendant  to  the  repli- 
cation of  the  plaintiff  to  a  plea  averring  that  the 
words  upon  which  the  action  was  predicated  were 
uttered  while  the  defendant  was  being  examined  as 
a  witness  in  a  certain  suit,  in  response  to  questions 
propounded  to  him,  and  that  his  answers  were  re- 
sponsive and  privileged,  replying  that  the  words  were 
not  uttered  in  response  to  questions  asked  defendant 
while  on  the  witness  stand,  and  that  they  were  not 
pertinent  to  the  issues  in  said  suit,  but  were  volun- 
tarily injected  into  his  testimony,  and  falsely  and 
maliciously  spoken  for  the  purpose  of  injuring  the 
plaintiff,  and  the  demurrer  was  properly  overruled. 
But  it  is  there  expressly  held,  upon  the  authority  of 
Lea  V.  White  and  Odgers,  Sland.  &  L.,  above  cited. 
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which  are  quoted  and  approved  in  the  opinion  of  the 
court,  that  when  the  communications  of  a  witness 
are  fairly  responsive  to  the  questions  propounded,  or 
pertinent  to  the  inquiry,  they  are  absolutely  priv- 
ileged, although  he  may  have  entertained  malice  to- 
ward the  plaintiff.  It  is  immateriar  that  neither 
the  plaintiff  nor  the  defendant  were  parties  to  the 
cause  in  which  the  defendant  was  called  to  testify. 
The  majority  of  witnesses  are  not  parties  to  the  cases 
in  which  they  are  examined,  and  facts  in  relation  to 
other  strangers  to  the  litigation  often  become  the 
subject  of  necessary  inquiry.  If  the  privilege  was 
confined  to  parties,  it  would  be  reduced  to  narrow 
limits,  and  the  proper  administration  of  justice  would 
be  greatly  embarrassed  and  made  difficult. 

Applying  these  principles  to  this  case,  the  question 
is  not  whether  the  words  spoken  by  the  defendant 
were  false  and  malicious,  but  were  they  spoken  in 
a  judicial  proceeding,  and  were  they  relevant  and 
pertinent  to  the  subject  of  inquiry  in  that  proceeding, 
or  responsive  to  questions  propounded  to  the  defend- 
ant by '  counsel  while  being  examined  therein  as  a 
witness?  If  they  were,  they  are  absolutely  privileged, 
and  the  plaintiff's  action  must  fail. 

That  the  words  were  spoken  in  the  course 
of  a  judicial  proceeding  is  conceded;  and  the 
only  question  that  remains  to  be  determined 
i«,  were  the  answers  of  the  witness  pertinent 
to    the    inquiry,    or    responsive    to    the     questions 
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asked  by  the  counsel?  The  issue  being  tried  in  the 
chancery  cause,  in  relation  to  which  the  defendant 
was  examined  as  a  witness  for  the  Florence  Oritten- 
don  Home,  was  what  damages  it  had  sustained  by 
being  delayed  in  building  a  house  by  the  injunction 
issued  against  it;  and  defendant  was  called  to  tes- 
tify as  to  the  difference  in  the  cost  of  material  and 
construction  at  the  time  the  injunction  was  issued 
and  when  the  bill  was  dismissed,  as  bearing  upon 
this  issue.  The  plaintiff,  Galyon,  had  offered  to  buUd 
the  house  for  the  same  price  for  which  the  defendant 
had  contracted  it  when  enjoined,  and  the  question 
arose  whether  he  was  a  reliable  contractor,  and  would 
and  could  comply  with  a  contract  to  do  the  building 
if  it  were  let  to  him;  and,  with  a  view  of  proving 
this,  the  witness  was  cross-examined  by  the  solicitor 
for  the  complainants,  and  made  the  answers  of  which 
the  plaintiff  complains. 

These  answers  were  clearly  pertinent  to  the 
investigation.  If  Mr.  Galyon  was  a  reliable 
contractor,  his  proposition  to  build  the  house 
tended  to  prove  that  the  defendant  had  sus- 
tained no  loss;  and,  if  he  was  unreliable,  the  effect 
of  the  proposition  as  evidence  was  weakened.  The 
answers  were  also  fairly,  and  evidently  intended  to 
be  directly,  responsive  to  the  questions  propounded 
to  the  witness.  If  the  plaintiff  did  not  pay  for  the 
material  he  used  in  building,  or  did  not  use  the  char- 
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acter  of  material  called  for  in  his  contract,  he  was 
not  a  reliable  contractor. 

We  are  of  the  opinion  that  the  words  spoken  by 
the  defendant  of  the  plaintiff  were,  on  account  of- 
the  occasion,  absolutely  privileged,  and  that  no  ac- 
tion can  be  maintained  upon  them.  There  is  there- 
fore no  evidence  to  sustain  a  verdict  against  the  de- 
fendant, and  the  demurrer  to  the  plaintiff's  evidence 
should  have  been  allowed. 

The  judgment  of  the  circuit  court  is  reversed,  the 
demurrer  sustained,  and  the  plaintiff's  suit  dismissed. 
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(Knoxville.    September  Term,  1902.) 


1.  GSnaVAL  LAW.  AbduotioA— IndictiiioiLt^Siii&eiency 
of. 

In  an  indictment  for  the  abduction  of  a  female,  it  is  sufficient 
if  the  offense  is  charged  in  the  language  of  the  statute, 
and  it  is  not  necessary  to  aver  the  chastity  of  the  female 
alleged  to  have  been  abducted.     iPoat,  pp.  19-22.) 

Act  cited  and  construed:  Act  of  1871,  chap.  56,  sec.  3;  Code 
(S)  sec  6462. 

Gases  cited:  Wilson  v.  State,  103  Tenn.,  87;  Jenkins  v.  State, 
15  Lea,   674;    Scruggs  v.   State,   90  Tenn.,   82. 

2.  SAKB.  Same.  Same.  No  duplicity  in  averring  <<taking" 
to  have  been  for  ^'purpose  of  prostitution  and  concubi- 
nage." 

Where  an  act  or  offense  may  be  committed  by  different 
means  or  with  different  intents,  the  indictment  is  not  bad 
for  duplicity  in  charging  in  one  count  the  defendant's 
intentions  and  purposes  in  the  oanjundive  farm  when  the 
statute  enumerates  the  different  purposes  or  intents  in  the 
disjunctive;  so  in  an  indictment  for  abduction  charging  the 
taking  to  have  been  for  the  "purpose  of  prostitution  and  con- 
cubinage," the  act  or  offense  complained  of  in  the  abduction 
and  the  two  intents  or  purposes  charged  are  in  the  nature 
of  character  elements  or  qualities  one  or  both  of  which 
may  be  present  in  the  mind  of  the  defendant,  and  proof  of 
either  purpose  will  support  the  indictment.     (Po«t,  pp.  ^31.) 

Code  cited  and  construed:  Sections  6462,  7084,  7085,  7086 
(Shannon). 

Cases  cited  and  approved:  State  v.  Alley,  3  Heisk.,  8;  Cornell 
V,  State,  7  Bax.,  530;    People  v,  Parshall,  6  Parker,  Crlm. 
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Rep.,  129;   State  v.  Phlpps,  64  N.  W.,  411;   State  t?.  Carr,  6 
Oregon,  133;  State  v.  Murphy,  47  Mo.,  274;  State  v.  Fitzslm- 
mons,  30  Mo.,  236;  Grain  t;.  XT.  S.,  162  U.  S.,  626. 
Cases  cited  and  distinguished:       Whiteside  v.  State,  4  Cold., 
175;  Tucker  t;.  State,  8  Lea,  633. 

8.    BAXE.    Same.    Slopement  with  consent  of  female  no  de- 
fense. 

The  court  below  did  not  err  in  refusing,  at  the  request  of| 
defendant,  to  charge  that  if  he  eloped  with  the  female  at 
her  own  request  and  without  any  active  persuasion  on  his 
part  he  would  not  be  guilty.  Such  is  not  the  law,  and  the 
request  was  properly  refused.     {Post,  pp.  31-32.) 

Case  cited  and  approved:    Reg.  v.  Biswell,  2  Cox.  Cr.  Cas.,  279. 

4.    8AMB.    Same.    Burden  of  proof  as  to  chastity. 

Upon  a  trial  under  an  indictment  for  abduction  the  burden  of 
proof  is  not  on  the  State  to  show  the  female  chaste,  buti 
unchastity  is  matter  of  defense.     (Post,  pp.  32-34.) 

6.    SAMB.    Same.    Same.    Beasonable  doubt  aa  to  chastity . 

The  defendant  may  discharge  the  burden  on  him  of  showing 
the  unchastity  of  the  female  by  introducing  enough  proof 
to  generate  a  reasonable  doubt  as  to  her  chastity  or  chaste 
living.     (Post,  pp.  32-34.) 

6.  JXJDaMBNT  OF  OOXJBT.    Presumption  in  favor  of  lawful 
action  of  judge. 

When  the  record  is  silent  as  to  the  presence  or  absence  of 
defendant  when  the  court  pronounced  the  judgment  of  the 
law  on  him  and  nothing  to  indicate  his  absence,  except  the 
mere  failure  of  the  entry  to  show  affirmatively  that  he  was 
present,  the  supreme  court  will  presume  that  the  circuit 
judge  did  his  duty  in  such  matter  in  the  absence  of  an  affirm- 
ative showing  to  the  contrary.     (Post,  p.  34.) 

7.  SAMB.    Brroneous  judgrment  as  to  infamy  corrected  in 
supreme  court. 

When  the  trial  judge  included  In  the  judgment  of  the  court 
a  sentence  of  infamy  when  the  crime  for  which  the  defend- 
ant was  convicted  does  not  carry  with  it  a  judgment  of 
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infamy,  it  is  error,  but  not  reverBible  error  and  tlie  aupreme 
court  will  correct  the  Judgment  of  the  court  below,  and,  by 
excluding  the  sentence  of  infamy,  pronounce  such  judgment 
as  the  court  below  should  have  rendered.     iPaat,  pp.  34-36.) 

Caaee  cited  and  approved:  Foster  v.  State,  9  Bax.,  353-354; 
Sword  17.  State,  5  Hump.,  101;  Johnson  v.  City  of  Chatta- 
nooga, 97  Tenn.,  247. 


PROM  JEFFERSON. 


Appeal  in  error  from  the  Circuit  Court  of  JeflPer- 
son  County.    W.  R.  Hicks,  Judge. 

W.  O.  MiMS,  W.  H.  Jones,  W.  H.  Huff,  for  Grif- 
fin. 

Chables  T.  Cates,  Jr.,  Attorney-General,  for 
State. 

Mb.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

There  is  no  error  in  the  judgment  of  the  court  be- 
low, and  it  must  be  affirmed.  We  have  examined  all 
the  grounds  assigned  for  reversal,  and  find  none  of 
them  well  taken.     They  are  as  follows: 

1.  That  the  indictment  fails  to  aver  the  chastity 
of  the  female  alleged  to  have  been  abducted.  The 
statute  reads:  "Any  person  who  takes  any  female 
from  her  father,  mother,  guardian,  or  other  j^erson 
having  the  legal  charge  of  her,  without  his  or  her 
consent,  for  the  purpose  of  prostitution  or  concubi- 
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nage,  shall^  upon  conviction,  be  imprisoned  in  the 
penitentiary  not  less  than  ten  nor  more  than  twenty- 
one  years."  Shannon's  Code,  section  6462.  The  statute 
contains  no  provision  concerning  the  chastity  of  the 
female.  In  Jenkins  v.  State,  15  Lea,  674,  to  which 
counsel  for  the  prisoner  have  cited  us,  it  was  held 
that  the  defendant  could  not  be  convicted  on  a  state 
of  facts  showing  that  before  the  alleged  abduction  the 
female  was  a  person  of  "notorious  bad  character,  and 
had  the  character  of  and  was  a  public  prostitute,'' 
and  her  mother  knew  of  her  leaving  with  the  defend- 
ant the  day  she  left,  or  the  day  after,  made  no  effort 
to  recover  her,  and  offered  to  quit  the  prosecution 
for  one  hundred  dollars.  In  Scruggs  v.  State^ 
90  Tenn.,  82  (15  S.  W.,  1074),  it  was  held  that 
it  was  no  bar  to  a  conviction  that  prior  to 
the  abduction  the  female  had  been  "guilty  of 
improper  and  familiar  conduct  with  some  other 
man  or  men,  provided  at  the  time"  (of  the 
abduction)  "she  wa«  living  a  chaste  and  virtuous 
life  with  her  father  and  mother,  and  under  their  care 
and  control,  and  in  their  custody."  This  was  con- 
tained in  the  charge  of  the  circuit  judge,  and  was 
said  by  him  in  respect  of  evidence  to  the  effect  that 
the  female  on  one  or  more  occasions  prior  to  the  ab- 
duction had  had  sexual  intercourse  with  the  defend- 
ant and  one  or  two  other  men.  This  charge  was 
sustained  by  the  court  as  correct.  It  was  held  in  that 
case  to  be  sufSicient  if  the  abducted  female  was  "at 
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the  time  living  a  chaste  and  virtuous  life."  In  South 
V.  State,  97  Tenn.,  496  (37  S.  W.,  210),  it  was  held 
to  be  no  bar  to  conviction  that  the  female  had,  prior 
to  her  abduction,  on  one  or  more  occasions,  indulged 
in  sexual  intercourse  with  the  defendant,  if  she  was 
otherwise  living  a  chaste  and  virtuous  life.  In 
Whart.  Cr.  Law,  section  2672,  it  is  said  that  if,  since 
prior  acts  of  unchastity,  the  female  has  reformed, 
she  reacquires  the  protection  of  the  statute.  "For," 
says  the  author,  "it  would  be  inhuman  and  perilous 
to  assume  that  women  once  fallen,  but  who  have  re- 
formed, are  to  be  afterwards  exposed,  without  redress, 
to  a  seducer^s  arts.  The  policy  of  the  law  in  such 
cases  is  to  reclaim  and  guard." 

We  do  not  find,  in  either  of  our  cases  cited,  any  in- 
dication that  the  indictment  must  aver  the  chastity 
of  the  female.  The  question  arose  in  these  cases 
either  upon  the  charge  of  the  court,  or  upon  the  suf- 
ficiency of  the  testimony;  and  we  are  of  opinion  it 
may  properly  arise  at  that  stage  of  the  case,  but 
not  on  the  sujfficiency  of  the  indictment.  The  in- 
dictment in  the  present  case  is  in  the  language  of 
the  statute,  and  that  is,  in  general,  sufficient.  Wilson 
V.  State,  103  Tenn.,  87  (52  S.  W.,  869) ;  1  Whart. 
Cr.  Law,  sec.  364. 

We  are  cited  in  defendant's  brief  to  several  author- 
ities, to  which  we  have  not  access,  as  holding  a  con- 
trary view.  Two  of  the  citations  referred  to,  to  which 
we  have  access  (2  Whart.  Cr.  Law,  section  1757;  1  Am. 
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&  Eng.  Enc.  Law  [2d  Ed.],  p.  178),  we  have  exam- 
ined, and  find  they  do  not  sustain  the  defendant's 
contention.  They  do  not  refer  to  the  form  of  the  in- 
dictment, but  only  to  the  testimony.  However,  re- 
gardless of  these  authorities,  we  think,  as  th^  statute 
describes  a  complete  offense,  it  is  sufficient  to  charge 
the  offense  in  the  indictment  in  the  language  of  the 
statute.  The  qualification  introduced  into  the  stat- 
ute by  judicial  construction  in  the  cases  referred  to 
at  most  could  only  be  in  the  nature  of  an  exception, 
to  the  effect  that  the  defendant  could  not  be  held 
guilty  if  the  female  was  living  an  unchaste  life  at 
the  time  of  the  abduction,  and  this  would  be  merely 
a  matter  of  defense,  to  be  shown  by  the  accused.  For 
the  principle  as  referring  to  negative  exceptions  in 
statute,  see  Villines  v.  State,  96  Tenn.,  141  (33  S. 
W.,  922) ;  State  v.  Jackson,  1  Lea,  680,  and  Lambeth 
V.  State,  3  Shannon's  Tenn.  Cas.,  754. 

2.  It  is  next  objected  that  the  indictment  is  bad 
because  it  avers  that  the  defendant  "did  take,"  etc., 
the  said  female  from  the  custody  of  her  mother,  etc., 
"for  the  unlawful  and  felonious  purpose  of  prosti- 
tution and  concubinage."  It  is  said  that  two 
offenses  are  thus  charged  in  the  same  count,  and  it 
is  bad  for  duplicity.  In  Whart.  Cr.  Law,  section  294, 
it  is  said  that,  where  a  statute  distinctively  enumer- 
ates the  offenses  or  the  intent  necessary  to  consti- 
tute the  offenses  disjunctively,  they  can  not  be  stated 
disjunctively  in  the  indictment,  "but  to  state  them 
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conjunctively  when  they  are  not  repugnant  is  always 
allowable."  And  in  Cornell  v.  State,  7  Baxt,  520,  it 
was  held  that,  when  two  offenses  are  charged  in  the 
indictment,  but  as  parts  of  the  same  transaction,  and 
as  one. offense,  proof  of  either  offense  so  charged 
would  be  su£9cient  to  support  a  conviction,  and  the 
indictment  would  be  good.  So,  in  State  v.  Alley,  3 
Heisk.,  8,  an  indictment  was  held  good  which  charged 
that  the  defendant  did  unlawfully,  maliciously,  and 
feloniously  "sli/:,  cut  off  and  bite  off  the  ear  of  John 
Tarwater,"  etc.  The  court  said  that,  while  each  of 
the  acts  of  slitting,  cutting  and  biting  off  might  be 
committed  separately,  and  be  indictable,  yet  it  could 
not  be  said  that  they  might  not  be  committed  as  parts 
of  the  same  transaction,  so  as  to  constitute  one  of- 
fense; nor  that,  if  they  were  jointly  charged,  the  proof 
of  either  would  not  be  sufficient  to  support  the  in- 
dictment; that  the  defendant  could  not  be  embar- 
rassed in  his  defense,  nor  could  the  court  in  pro- 
nouncing judgment,  as  where  felonies  of  a  different 
nature,  or  distinct  felonies  and  misdemeanors,  are 
embraced  in  the  same  indictment. 

In  Whiteside  v.  State,  4  Cold.,  175,  183,  the  indict- 
ment charged  the  defendant  with  "feloniously,  will- 
fully and  maliciously  burning  a  certain  house  or  out- 
house of  one  George  Kinney."  The  court  said  the 
language  of  the  statute  was  in  the  alternative  or  dis- 
junctive, and  created,  therefore,  two  offenses.  "It 
follows,  therefore,"  said  the  court,  "that  the  charge 
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in  the  indictment,  being  in  the  altematiye,  by  all 
the  authorities,  is  void,"  etc.  Commenting  on  this 
case  in  State  v.  Alley ^  supra,  the  court  said  (page 
10) :  "This  view  of  the  case  is  not  in  conflict  with 
the  opinion  in  Whiteside  v.  State^  4  Cold.,  182,  183. 
There  the  charge  was  in  the  disjunctive,  but  here  the 
various  acts  are  connected  by  the  copulative  conjunc- 
tion." The  same  principle  is  illustrated  in  the  fol- 
lowing cases :  Under  the  statute  in  New  York  mak- 
ing it  an  offense  to  take  a  female  U>t  the  purpose 
of  prostitution,  concubinage,  or  marriage  it  was  held 
that  an  indictment  charging  a  taking  for  the  purpose 
of  "prostitution,  concubinage  and  marriage,"  instead 
of  alleging  a  taking  for  the  purpose  in  the  alternative, 
would  justify  a  conviction  for  a  taking  for  either  of 
these  purposes.  People  v.  Parshall^  6  Parker,  Cr. 
R.,  129,  cited  in  note  to  Cycl.  Law  &  Proc,  p.  157. 
The  Iowa  Code  (section  3985)  provides  that  "if  any 
person  destroy,  injure  or  secrete  any  goods,  .  .  . 
lie  shall  be  punished,"  etc*  Under  this  section  it  was 
held  that  an  indictment  charging  that  defendants 
did  injure  and  secrete  certain  property  was  not  bad 
for  duplicity.  State  v.  Phipps,  64  N.  W.,  411.  In 
Oregon  it  is  held  that,  where  the  statute  makes  the 
commission  of  different  acts  a  crime,  and  which  acts 
are  stated  disjunctively  in  the  statute,  the  indictment 
may,  as  a  general  rule,  embrace  the  whole  in  a  single 
count,  but  it  must  use  the  conjunctive  "and"  where 
"or^'  occurs  in  the  statute,  else  it  will  be  defective  for 
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uncertainty.  State  v.  Carry  6  Or.,  133;  State  v.  Berg- 
man, Id.,  341.  In  Missouri  it  is  held  that,  where  a 
statute  enumerates  offenses,  or  the  intent  necessary 
to  constitute  them,  disjunctively,  the  indictment  must 
chai^  them  conjunctively  when  the  acts  are  not  re- 
pugnant {State  V.  Flint,  62  Mo.,  393) ;  and  the  de- 
fendant under  such  an  indictment  may  be  convicted 
of  either  {State  v.  McCollum,  44  Mo.,  343).  Again, 
in  the  same  State  it  is  held  that  when  a  statute  in 
one  clause  forbids  several  things,  or  creates^  in  the 
alternative,  several  offenses,  which  are  not  repugnant 
in  their  nature  or  their  penalty,  the  cause  is  treated 
in  criminal  pleading  as  though  it  created  but  one  of- 
fense; and  all  of  the  offenses  may  be  united  conjunc- 
tively in  one  count,  and  such  count  is  sustained  by 
proof  of  any  one  of  the  offenses  charged.  State  v. 
Murphy,  47  Mo.,  274;  State  v.  Fitzsimmons,  30  Mo., 
236.  The  same  rule  is  laid  down  in  the  tenth  volume 
of  the  Encycloi>edia  of  Pleading  and  Practice  in  the 
following  language:  ^^hen  a  statute  enumerates 
several  acts  in  the  alternative,  the  doing  of  any  of 
which  is  subjected  to  the  same  punishment,  all  of 
said  acts  may  be  charged  cumulatively  as  one  of- 
fense. And  where  the  statute  provides  in  the  alterna- 
tive several  means  by  which  the  offenses  may  be  com- 
mitted, or  where  the  intent  or  purpose  is  set  out  in 
several  aspects  disjunctively,  they  may  all  be  charged 
in  setting  out  one  and  the  same  offense.  But  the 
rule  has  bee^limited  in  its  application  to  cases  where 


26  TENNESSEE  REPORTS.       [Vol.  109 

Griffin  y.  State. 

the  offenses  created  in  the  statute  are  not  repugnant, 
either  in  themselves  or  in  the  punishment  therefor.'' 
Pages  536,  538.  In  a  note  to  the  text  all  the  fore- 
going cases  are  cited,  and  other  cases  from  many 
States.  Among  others  cited  is  found  Cram  v.  United 
States,  162  U.  S.,  625  (16  Sup.  Ct,  952;  40  L.  Ed., 
1097).  We  have  examined  this  case,  and  it  fully  sus- 
tains the  rule.  The  same  rule  is  inferentially  recog- 
nized in  our  statutes. 

In  an  article  of  Shannon's  Code,  entitled  "Forms 
and  Requisites  of  Indictments,"  the  following  sec- 
tions occur: 

"Sec.  7084.  An  offense  may  be  charged  in  an  in- 
dictment in  different  forms,  so  as  to  meet  the  evidence 
in  the  case;  and  where  it  may  have  been  committed 
by  different  means,  the  means  may  be  alleged  in  the 
same  count,  in  the  alternative. 

"Sec.  7085.  On  an  indictment  for  a  public  offense 
admitting  of  different  degrees,  the  defendant  may  be 
convicted  of  such  offense,  or  any  degree  lower  than 
that  charged  in  form  in  such  indictment. 

"Sec.  7086.  So,  also,  where  the  intent  with  which, 
the  mode  in,  or  the  means  by  which,  an  act  is  done, 
are  essential  to  the  commission  of  the  offense,  and 
such  offense  may  be  committed  with  different  intents, 
in  different  modes,  or  by  different  means,  if  the  jury 
are  satisfied  that  the  act  was  committed  with  one 
of  the  intents,  in  one  of  the  modes,  or  by  either  of 
the  means  charged,  they  shall  convict,  although  un- 
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certain  as  to  which  of  the  intents  charged  existed, 
or  in  which  mode,  or  by  which  of  the  means  charged, 
snch  act  was  committed." 

Section  7086  shows  that,  where  an  act  may  be  done 
with  several  intents,  the  proof  of  the  act  and  of 
either  intent  will  be  sufficient  to  sustain  the  indict- 
ment; thus  treating  the  offenses  indicated  by  the 
act  as  combined  with  the  several  intents  as  one,  in- 
stead of  several;  and,  taking  the  caption  of  the  ar- 
ticle into  consideration,  authorizes  the  draftsman  of 
the  indictment  to  do  the  same,  and  justifies  the  put- 
ting of  the  act  charged,  with  all  of  ics  intents,  in 
the  conjunctive  form,  in  one  count. 

Section  7084  authorizes  the  means  by  which  a  crime 
may  have  been  committed,  where  it  may  have  been 
committed  by  different  means,  to  be  alleged  in  the 
same  count,  in  the  disjunctive;  and  very  often  this 
may  be  necessary,  because  in  some  instances  different 
means  may  be  found  so  opposed  in  their  sev- 
eral natures  as  to  make  the  conjunctive  form  ad- 
missible. But  at  the  same  time  this  form  of  plead- 
ing does  not  indicate  so  much  a  different  offense  as 
an  uncertainty  in  the  mind  of  the  pleader  as  to  the 
special  means  by  which  the  crime  was  committed. 
This  special  provision  in  respect  of  the  means  by 
which  a  crime  may  be  committed  does  not  negative 
the  use  of  the  conjunctive  form  where  that  is  the 
more  appropriate,  nor  impair  the  proper  deduction 
to  be  drawn,  as  above  indicated,  from  section  7086, 
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in  respect  of  the  existence  of  several  intents  accom- 
panying an  act  which  is  made  the  subject  of  an  in- 
dictment.  Again,  while  it  is  undoubtedly  true  that 
the  first  clause  of  section  7084  refers  to  and  sanc- 
tions the  common  practice  of  the  use  of  several  counts 
for  the  purpose  of  charging  the  same  offense  in  diff- 
erent forms  so  as  to  meet  the  evidence,  yet,  as  above 
stated,  the  last  clause  sets  forth,  in  respect  of  the 
means  by  which  a  crime  may  be  committed,  what 
a  single  count  may  contain.  Following  out  this 
thought,  and  carrying  it  forward,  the  next  section 
(7085)  has  reference  to  the  convictions  that  may 
be  had  under  a  single  charge  when  the  crime  admits 
of  degrees;  and  the  next  section  (7086)  treats  of  the 
singleness  of  the  criminal  act,  whatever  may  be  the 
means  by  which  or  the  mode  in  which  it  may  have 
been  committed,  and  maintains  for  it  the  same  in- 
dividuality, although  it  (the  act)  may  be  accompan- 
ied by  several  intents,  and  authorizes  a  conviction 
although  the  special  intent  prompting  it — ^that  is, 
whether  the  one  or  the  other  of  certain  intents  neces- 
sary to  constitute  the  act  a  crime — ^may  be  uncer- 
tain. The  same  result  follows  when  we  unite  sections 
7085  and  7086  by  the  connecting  word  "so,"  appear- 
ing as  the  first  word  in  the  latter  section.  Reading 
the  two  together,  the  conclusion  to  be  drawn  is  as 
follows:  That  whereas  on  an  indictment  for  a  pub- 
lic offense  admitting  of  different  d^rees  each  higher 
degree  includes  every  lower  one,  and  the  defendant 
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may  be  conyicted  of  the  offense  charged  in  terms, 
or  of  any  lower  degree  contained  therein,  "so,"  in 
like  manner,  in  that  class  of  cases  wherein  the  in- 
tent with  which,  the  mode  in  which,  or  the  means 
by  which  the  act  is  done  are  essential  to  the  com- 
mission of  the  offense,  and  snch  offense  may  be  com- 
mitted with  different  intents,  in  different  modes,  or 
by  different  means,  there  may  be  a  conviction,  if  the 
jnry  are  satisfied  that  the  act  was  committed  with 
one  of  the  intents,  in  one  of  the  modes,  or  by  either 
of  the  means  charged,  although  uncertain  as  to  which 
of  the  intents  charged  existed,  or  in  which  mode,  or 
by  which  of  the  means  charged  such  act  was  com- 
mitted. 

So,  from  whatsoever  available  standpoint  the  sec- 
tions referred  to  be  examined,  the  necessary  con- 
clusion to  be  drawn  is  that  the  criminal  act  is  a  sin- 
gle thing,  whatever  its  concomitants  may  be  in  re- 
spect of  means,  mode,  or  intent;  and  if  so  single, 
it  may  be  made  the  subject  of  a  single  count. 

A  cognate  case,  though  not  depending  upon  the 
sections  of  the  Code  referred  to,  nor  upon  the  rule 
announced  as  to  disjunctive  statements  in  the  stat- 
ute and  conjunctive  statements  in  the  indictment, 
is  that  wherein  by  one  act  a  man  produces  several 
distinct  effects;  as  where  by  one  shot  he  kills  two 
or  more  men,  or  burns  a  house  and  its  contents,  or 
steals  several  articles  of  personal  property  from  the 
same  owner.    In  all  of  these  cases  the  crime  is  treat- 
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ed  as  a  single  thing  (see  the  following  eases:  Fow- 
ler V.  Statey  3  Heisk.,  154;  Kelly  v.  State,  7  Baxt., 
323;  State  v.  ^Villiam8,  10  Humph.,  101),  and  it  is 
clear  that  the  whole  transaction  may  be  embraced 
in  one  count.  The  principle  underlying  both  phases 
of  the  question  seems  to  be  the  same ;  that  is,  in  gen- 
eral, where  a  single  act  is  complained  of,  it  may  be 
treated  as  one  crime,  although  it  may  be  accom- 
plished by  several  different  means,  or  in  several  dif- 
ferent modes,  or  may  have  been  prompted  by  several 
different  intents,  or  may  have  several  different,  direct 
and  immediately  connected  effects. 

So,  in  the  case  before  the  court,  the  act  complained 
of  is  the  abduction,  and  the  two  intents  are  in  the 
nature  of  character  elements  or  qualities,  both  of 
which  may  be  present  in  the  mind  of  the  accused,  to 
be  successively  put  in  actual  operation,  or  only  one 
of  them  may  be  present,  when  the  act  of  abduction 
is  committed.  It  has  long  been  the  practice  in  this 
State  to  unite  in  the  same  count  of  an  indictment 
several  phases  of  the  same  misdemeanor,  under  the 
rules  of  pleading  above  referred  to.  See  State  v. 
Jopling^  10  Humph.,  418;  State  v.  Irviney  3  Heisk., 
155 ;  State  v.  Callicutty  1  Lea,  714 ;  State  v.  lAndsey, 
2  Shannon's  Tenn.  Cas.,  501.  In  one  of  our  cases 
(State  V.  FerrisSy  3  Lea,  700,  706) ,  the  judge  delivering 
the  opinion  in  that  case  uttered  a  dictum  to  the  effect 
that  these  cases  were  "exceptional,  and  not  in  har- 
mony with  the  general    rule   that   but   one   offense 
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should  be  charged  in  the  same  count  of  an  indict- 
ment/' and  declined  to  apply  them  to  a  state  of  facts 
of  a  very  peculiar  nature.  That  case  was  well  de- 
cided on  its  own  facts,  but  does  not  impeach  the 
rule  of  pleading  which  is  the  subject  of  the  present 
discussion. 

We  are  referred  by  defendant's  counsel  to  the  case 
of  Tucker  v.  State,  8  Lea,  633,  as  indicating  that  in 
an  indictment  for  abduction  the  two  statutory  in- 
tents must  be  stated  in  different  counts.  That  case 
is  authority  only  for  the  proposition  that  the  two 
intents,  respectively,  may  be  pleaded  in  different 
counts,  not  that  they  must  be.  In  that  case  the  rule 
of  pleading  here  discussed  was  not  referred  to  or 
considered,  and  the  case  is  not  available  as  an  author- 
ity against  the  rule. 

3.  It  is  said  that  the  judge's  charge  in  the  court 
below  was,  as  a  whole,  unintelligible,  and  certainly 
misled  the  jury.  We  have  twice  read  the  charge,  and 
find  no  fault  in  it  of  which  the  defendant  could  com- 
plain. In  some  respects  it  was  more  favorable  to 
him  than  the  law  authorizes.  It  was  not  unintelli- 
gible, but  of  clear  and  easy  comprehension,  and  could 
not  have  misled  the  jury.  It  might  have  been  pre- 
pared in  a  more  orderly  and  systematic  manner,  but 
its  lack  of  finish  and  of  proper  literary  structure  is 
no  valid  objection  to  it.  It  contained  every  matter 
of  substance  required  for  the  guidance  of  the  jury. 

4.  It  is  said  the  circuit  judge  erred  in  failing  to 
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give  in  charge  to  the  jury  the  defendant's  third  re- 
quest. The  substance  of  this  request  was  that  the 
defendant  would  not  be  guilty  if  he  eloped  with  the 
girl  at  her  own  request,  and  without  any  active  per- 
suasion on  his  part.  This  request  does  not  state  the 
law,  and  was  rightly  refused.  Am.  &  Eng.  Enc.  Law, 
p.  178,  and  cases  cited  in  note  6;  1  Cycl.  Law  & 
Proc,  p.  148,  note  49.  In  one  of  the  cases  cited — 
Reg.  V.  Biswell,  2  Cox,  Or.  Cas.,  279 — it  was  held 
that  the  defendant  was  not  exonerated,  although  the 
girl  proposed  to  him  that  they  should  go  away  to- 
gether, and  at  the  same  time  made  the  statement  that 
she  intended  to  leave  her  father's  home  for  good. 

5.  It  is  next  insisted  that  the  circuit  judge  erred 
in  refusing  to  charge  the  jury  as  set  out  in  defend- 
ant's fourth  request.  This  request  contained,  in 
substance,  the  same  matter  appearing  in  the  third 
request,  with  the  addition  that  the  abduction  must 
have  been  for  the  purpose  defined  in  the  statute,  and 
that  the  jury  must  find  these  facts  beyond  a  reason- 
able doubt.  This  request  was  rightly  declined,  be- 
cause it  contained  the  erroneous  matter  set  forth 
in  the  third  request.  The  circuit  judge  had  already 
charged  with  sulBicient  fullness  upon  the  subject  of 
the  statutory  purpose  and  upon  reasonable  doubt. 

6.  It  is  next  insisted  that  the  circuit  judge  erred 
in  refusing  to  charge  the  jury  pursuant  to  defend- 
ant's seventh  request.  This  request  was  as  follows : 
"The  burden  of  proof  is  upon  the  State  to  show  that 
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the  said  Paralee  was  a  chaste  and  virtuous  female, 
leading  a  chaste  and  virtuous  life>  at  the  time  of 
the  allied  abduction,  and  that  the  abduction  or  go- 
ing away  was  for  the  purpose  forbidden  by  the  stat- 
ute, and  this  burden  must  be  discharged  by  such  ev- 
idence as  satisfies  your  minds  beyond  a  reasonable 
doubt,  and  until  this  is  done  you  will  not  be  author- 
ized to  convict  the  defendant,  and  if  you  should  have 
a  reasonable  doubt  as  to  the  virtue  and  chastity  of 
the  said  Paralee  you  should  acquit." 

The  circuit  judge  charged  sufficiently  upon  the 
point  that  the  jury  must  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  female  was  leading  a  chaste 
and  virtuous  life  at  the  time  of  the  abduction,  but 
he  did  not  charge  that  the  burden  of  proof  was  upon 
the  State  to  show  the  fact.  In  the  first  place,  we  do 
not  think  the  burden  of  proof  is  upon  the  State,  but, 
on  the  contrary,  as  intimated  in  what  we  said  upon 
the  first  point,  the  want  of  chastity  in  the  female, 
or  the  fact  that  she  was  not  living  a  chaste  and  vir- 
tuous life  at  the  time  of  her  abduction,  is  a  matter 
of  defense  to  be  shown  by  the  accused;  but  he  may 
discharge  the  burden  so  cast  upon  him  by  the  law 
by  introducing  enough  testimony  to  generate  a  rea- 
sonable doubt  of  the  fact  of  such  chastity  or  chaste 
living.  The  State  discharges  the  initial  burden  by 
showing  that  the  female  named  in  the  indictment  as 
the  person  abducted  has  been  taken  by  the  defend- 
ant "from  her  father,  mother,  guardian,  or  other  per- 
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son  having  the  legal  charge  of  her,  without  his  or 
her  consent,  for  the  purpose  of  prostitution  or  con- 
cubinage/' as  laid  down  in  the  statute.  In  the  second 
place,  if  the  rule  were  otherwise,  there  would  be  no 
reversible  error  in  th^  failure  of  the  circuit  judge 
to  charge  the  request  now  under  examination,  be- 
cause, inasmuch  as  testimony  had  been  introduced 
upon  the  question  of  the  chastity  of  the  female  on 
both  sides,  and  the  measure  was  not  the  mere  weight 
of  the  testimony,  but  as  to  whether  there  was  a  rea- 
sonable doubt  of  the  chaste  life  of  the  female  at  the 
time  of  her  abduction,  and  the  circuit  judge  had  ful- 
ly and  sufficiently  charged  the  jury  upon  that  point, 
the  error,  if  any,  was  innocuous. 

7.  It  is  said  the  court  below  erred  in  pronouncing 
sentence  upon  the  defendant  during  his  absence.  No 
such  question  was  made  in  the  court  below,  and 
there  is  nothing  in  the  record  to  indicate  his  absence, 
except  the  mere  failure  of  the  entry  to  affirmatively 
show  that  he  was  present.  This  is  not  sufficient  to 
support  the  conclusion.  This  court  will  presume 
that  the  circuit  judge  did  his  duty  in  such  matter, 
in  the  absence  of  an  affirmative  showing  to  the  con- 
trary. 

8.  It  is  said  the  circuit  judge  erred  in  including 
as  part  of  the  judgment  a  sentence  of  infamy.  The 
crime  of  which  the  defendant  was  convicted  does 
not  carry  with  it  a  judgment  of  infamy,  because  not 
included  in  the  list  of  such  crimes  as  set  out  in  Shan- 
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non's  Code,  sec.  7199;  hence  it  was  error  to  include 
a  judgment  of  infamy  in  the  sentence  in  the  present 
case.  But  the  error  is  not  a  reversible  one.  The 
judgment  can  be  corrected  here  so  as  to  exclude  that 
I>art  of  it,  and  this  will  be  done.  This  was  the 
course  taken  in  Foster  v.  State,  9  Baxt.,  353,  354. 
There  the  judgment  was  modified  so  as  to  expunge 
the  element  of  infamy,  and  then  afOirmed.  See,  also 
as  to  the  power  of  the  court  to  modify  the  judgments 
of  inferior  courts  in  criminal  cases.  Sword  v.  State, 
5  Humph.,  101;  and  in  a  qimsi  criminal  case,  John- 
son V.  City  of  Chattanooga,  97  Tenn.,  247  (36  S.  W., 
1092). 

9,  10.  It  is  insisted  that  the  verdict  is  not  support- 
ed by  the  evidence.  We  have  carefully  read  the  tes- 
timony, and  we  are  of  the  opinion  that  it  does  sup- 
port the  verdict.  We  place  no  reliance  upon  the  tes- 
timony of  the  witnesses  Janie  Brown  and  MoUie 
Snapp,  who  were  introduced  to  show  the  unchaste 
character  of  the  female  in  question.  One  needs  only 
to  read  these  witnesses^  testimony  to  be  convinced 
that  they  are  unworthy  of  credit. 

Affirm  the  judgment. 
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GOESUOH/ Adme.,  V.  Swan. 

{Knowville.    September  Term,  1902.) 

NEOIilOENCB.     Prima   Facie  Oase— Application  of  maxim, 
res  ipsa  loquitur. 

When  a  team  of  horses  is  found  running  away,  unattended 
upon  a  public  highway,  and  doing  hurt  to  plaintlfC  law- 
fully thereon,  proof  thereof  makes  a  prima  facie  case  of 
negligence  against  the  defendant  owner  of  said  horses  and 
places  on  him  the  burden  of  showing  that  that  the  run- 
away was  not  the  result  of  a  lack  of  care,  either  on  hfis 
part  or  that  of  his  servant 

Case  cited  and  approved:     Thane  v.  Douglas,  102  Tenn.,  307. 

Case  cited  and  distinguished:     Toung  v.  Bransford,  12  Lea,  232. 


FROM  KNOX. 


Appeal    in    error   from   Circuit    Court   of   Enox 
County.    Joseph  W.  Sneed,  Judge. 

Webb,  McClung  &  Bakeb^  for  Gorsuch. 

Charles  T.  Catbs^  Jr.,  and  T.  A.  R.  Nelson,  for 
Swan. 

Mr.  Chief  Justice  Beard  delivered  the  opinion 
of  the  Court. 

The  intestate  of  the  plaintifF  in  error,  while  riding 
in  a  buggy  on  one  of  the  public  roads  of  Enox  county, 
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was  fatally  injured  by  a  runaway  team  belonging  to 
the  defendant  in  error.  This  suit  was  brought  by 
the  administrator  to  recover  damages  upon  the  al- 
leged ground  that  it  was  through  the  negligence  of 
the  defendant,  the  owner  of  the  team,  or  of  his  ser- 
vant, that  this  runaway  occurred,  and  his  intestate 
was  injured.  The  trial  resulted  in  a  verdict  for 
the  defendant,  and  the  plaintiff  has  appealed.  The 
trial  judge  said  to  the  jury  as  follows:  "In  order 
that  the  plaintiff  may  recover  in  this  case,  it  must 
be  shown  that  the  defendant  or  his  servants  were 
guilty  of  some  negligence  whereby  this  team  of  horses 
ran  away  and  into  the  vehicle  in  which  plaintiff's 
intestate  was  riding,  and  that  such  negligence  was 
the  prime,  proximate  and  efficient  cause  of  her  in- 
juries.'^  This  was  a  correct  application  of  the  gen- 
eral rule  that  the  burden  of  proof  is  on  the  party 
(the  plaintiff  in  this  case)  having  the  affirmative 
of  the  issue;  but,  as  the  evidence  in  the  cause  clearly 
established  the  fact  that  the  horses  of  the  defendant, 
attached  to  his  wagon,  were  running  away,  unat- 
tended by  a  driver,  at  the  time  they  did  the  injury, 
the  plaintiff  submitted  a  proposition  to  meet  this 
phase  of  the  case,  which  was  declined  by  the  court. 
This  projyosition  is  in  these  words:  "The  fact  that 
a  team  of  horses  hitched  to  a  wagon  are  found  run- 
ning upon  the  public  highway,  without  a  driver  or 
any  one  accompanying  them,  raises  a  presumption 
of  n^ligence  on  the  part  of  the  owner  of  the  horses 
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that  will  make  him  liable  for  any  injury  that  may 
directly  and  proximately  result  therefrom,  unless  he 
shall  show  by  a  preponderance  of  evidence  that 
neither  he  nor  his  servant  had  been  guilty  of  neg- 
ligence in  letting  the  horses  get  loose."  It  was  in- 
sisted that,  as  the  request  embodied  a  sound  rule  of 
law,  which  was  raised  by  the  facts  of  the  case,  it 
was  error  in  the  trial  judge  to  decline  it.  This  pre- 
sents the  question  whether,  upon  proof  by  the  plain- 
tiff of  the  accident  occasioned  by  the  team  of  the 
defendant  running  away,  without  a  driver,  on  a  pub- 
lic road,  a  prima  facie  case  of  negligence  was  made, 
so  as,  without  more,  to  put  the  burden  of  explana- 
tory evidence  on  the  defendant,  or,  having  established 
so  much,  it  was  the  duty  of  the  plaintiff  to  have 
gone  further,  and  shown  that  there  was  negligence 
on  the  part  of  the  defendant  or  his  servant  in  per- 
mitting the  horses  to  escape  his  control.  While  the 
authorities  are  not  agreed,  it  would  seem  the  sounder 
reason  would  authorize  in  such  a  case  the  applica- 
tion of  the  maxim,  res  ipsa  loquitur^  for  it  is  of  com- 
mon experience  that  horses  which  are  well  broken 
and  kept  under  control  will  not,  save  in  exceptional 
cases,  break  away  from  the  one  in  charge  of  them, 
and  inflict  injury.  So,  when  a  team  is  found  run- 
ning away,  unattended,  upon  a  public  thoroughfare, 
and  doing  hurt  to  one  lawfully  thereon,  we  think 
from  this  fact  alone  negligence  is  prima  facie  fairly 
imputable  to  the  owner.     This  was  the  view  taken 
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by  the  court  in  Thane  v.  Douglass^  102  Tenn.,  307 
(52  S.  W.,  155),  a  ease  which  warranted  the  request 
in  question,  and  announced  a  rule  which  should  be 
adhered  to,  unless  good  reason  can  be  shown  for  a 
departure  from  it.  This  view  we  find  enforced  by 
Judge  Thompson  in  his  Commentaries  on  the  Law 
of  Negligence,  the  first  edition  of  which  is  now  going 
through  the  press.  In  volume  1,  sec.  1297,  he  says 
"that  horses  which  are  roadwise,  and  fit  to  be  driven 
on  the  street  or  highway,  and  which  are  properly 
driven  and  cared  for,  do  not,  as  a  general 
rule,  .  .  .  run  away.  From  this  fact  the  con- 
clusion is  fairly  deducible  .  .  .  that  if  a  horse 
or  a  team  of  horses,  while  unattended  on  the  street 
or  highway,  does  damage,  it  constitutes  .  .  . 
prima  facie  evidence  of  negligence,  to  charge  the 
owner,  driver  or  custodian,  in  the  absence  of  an  ex- 
planation on  his  part  satisfactory  to  the  jury." 

In  support  of  his  text  he  cites  a  number  of  cases, 
among  which  are  XJnger  v.  Railroad  Co.,  51  N.  Y., 
497,  and  Sirup  v.  Edens,  22  Wis.,  432.  Both  cases  in- 
volved the  question  of  the  owner's  liability  for  in- 
jury inflicted  by  runaway  teams.  In  the  first,  the 
supreme  court  of  New  York  said,  "The  fact  that 
the  horses  were  unattended  and  unfastened  in  the 
street  was,  unexplained,  evidence  of  the  negligence 
against  the  defendant;"  and  in  the  second,  the  rule 
is  stated  in  these  words:  "The  fact  that  the  horses 
got  loose  and  ran  away  is  some  evidence  of  negli- 
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gence.  It  is  true  such  a  thing  might  occur  notwith- 
standing due  care  in  hitching.  But  such  would  not 
be  the  ordinary  result,  and,  unexplained,  the  reason- 
able inference  from  the  first  would  be  that  there  had 
been  negligence  in  fastening  the  horses." 

In  the  case  at  bar,  in  its  development  before  the 
jury,  it  appeared  that  the  defendant's  servant  hail 
driven  his  master's  horses  to  a  public  watering  place, 
where,  leaving  them  unhitched  and  unattended,  they 
ran  away,  inflicting  the  injuries  complained  of.  Yet 
in  a  great  many  cases  it  would  be  imi)ossible  for 
the  plaintifl"  to  show  negligence  unless  the  maxim 
of  res  ipsa  loquitur  was  applied,  while  possibly  in 
all  cases  it  would  be  within  the  power  of  the  owner 
to  rebut  the  presumption  of  negligence  by  showing 
that  the  runaway  was  not  the  result  of  a  lack  of 
care,  either  on  his  part  or  on  that  of  his  servant; 
and  to  put  this  burden  on  him  is  no  great  hardship. 
Nor  is  there  any  antagonism  between  this  holding 
and  that  of  Young  v.  Bransford,  12  Lea,  232.  In 
that  case  injury  resulted  from  an  explosion  of  the 
boiler  used  in  a  sawmill,  while  its  owner  was  carry- 
ing on  his  lawful  business,  and  this  court,  reversing 
the  trial  judge,  held  that  negligence  would  not  be 
imputed  to  the  owner  from  the  mere  fact  that  the 
killing  resulted  from  its  explosion.  It  is  there  said 
that  the  reasonable  rule  was  the  one  announced  by 
Judge  Wallace  in  Rose  v.  Transportation  Co.,  21  Am. 
Law  Reg.,  522,  as  follows :    "That  from  the  mere  fact 
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of  an  explosion  it  is  competent  for  the  jury  to  infer 
as  a  proposition  of  fact  that  there  was  some  negli- 
gence in  the  management  of  the  boiler,  or  some  de- 
fect in  its  condition;  bnt  that  it  ought  not  to  have 
the  weight  of  a  conclusive  presumption,  whether  of 
law  or  fact,  so  as  to  compel  the  defendant,  in  order 
to  avoid  liability,  to  prove  affirmatively  that  they 
were  guilty  of  no  negligence,  and  that  the  accident 
was  unavoidable." 

In  the  course  of  the  opinion,  and  after  an  exhaust- 
ive review  of  the  authorities.  Judge  Cooi)er  conclud- 
ed "that  the  question  of  the  effect  of  the  mere  proof 
of  the  killing  of  the  plaintiff's  husband  by  the  ex- 
plosion of  the  defendant's  boiler  is  one  of  grave 
doubt  and  great  importance." 

The  reason  for  the  court's  declining  to  apply  the 
maxim  of  res  ipsa  loquitur  to  such  a  case,  and  the 
adoption  of  the  more  restricted  rule,  is  found  in  what 
immediately  follows :  "Steam,"  it  has  been  well  said, 
**has  come  into  such  general  use  as  a  motive  power, 
not  only  in  the  operations  of  commerce  and  manu- 
factures, but  even  in  those  of  agriculture,  that  a 
rule  of  law  making  those  who  employ  it  insurers 
of  the  safety  of  others  against  damages  arising  from 
its  use  would  not  only  be  contrary  to  the  analogies 
of  the  law,  but  would  impose  serious  restraints  upon 
the  most  necessary  and  beneficial  industries.  Both 
the  proprietor  of  machinery  impelled  by  steam  and 
the  engineer  in  charge  of  such  machinery  have  the 
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strongest  interest  for  watching  over  its  safety.  The 
property  of  one  and  the  life  of  the  other  depend 
upon  constant  vigilance  in  this  regard.  These  mo- 
tives will  ordinarily  secure  that  c|.egree  of  skill  and 
attention  which  the  safety  of  the  public  demand, 
without  the  aid  of  a  rule  making  the  proprietor  lia- 
ble in  any  event  for  damages  from  an  explosion." 
We  think  that  that  case  is  thus  easily  distinguished 
from  the  present,  where  the  injury  results  from  ani- 
mals generally  susceptible  to  control,  and,  when 
looked  after  by  their  master  with  ordinary  prudence, 
are  unlikely  to  inflict  injury  either  on  the  property 
or  person  of  another.  We  therefore  hold  that  the 
trial  judge  was  in  error  in  declining  to  give  the  spe- 
cial request.  The  judgment  is  therefore  reversed, 
and  the  case  is  remanded  for  a  new  trial. 

Other  errors  are  assigned,  but,  without  passing  on 
them,  we  are  content  to  rest  our  reversal  on  the  one 
indicated. 
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J.  L.  Russell  et  al.  v.  Dayton  Coal  &  Iron  Co. 

(Knoxville.    September  Term,  1902.) 

1.  MIVBS.    Failure  to  ventilate— Negligence. 

The  Act  of  1881,  chapter  170,  makes  it  the  positive  duty  of 
a  mine  owner  or  operator  to  properly  ventilate  his  mine  and 
prescribes  the  amount  of  pure  air  that  must  be  furnished 
to  dilute,  render  harmless  and  expel  the  noxious,  poisonous 
gases  so  as  to  render  the  mine  safe  to  work  in,  and  a  fail- 
ure to  furnish  the  amount  of  pure  air  prescribed  by  said' 
statute  thereby  causing  an  explosion  is  such  negligence  as 
renders  the  mine  owner  liable  in  damages  for  injuries 
resulting  from  said  explosion.     {Post,  pp.  51,  53,  55.) 

2.  MA8TBB  AND  SBBVANT.    Fellow  servant— Concurrent 
negligence  of. 

Where  the  negligence  of  the  master  (mine  owner)  in  failing 
to  comply  with  the  requirements  of  the  statute  with  respect 
to  the  ventilation  of  his  mine  concurs  with  the  negligence  of 
a  fellow  servant  in  going  into  a  designated  gaseous  chamber 
with  an  open  lamp,  in  producing  an  explosion  resulting  in 
the  death  of  another  servant  who  is  without  negligence,  the 
master  is  liable  in  damages  therefor.  {Past,  pp.  48,  49,  53-55.) 

Case  cited  and  approved:  Railroad  v.  Kenley,  92  Tenn.,  207, 
218. 

8.    BELEASB.    Will  be  set  aside  for  inadequate    consider- 
ation,  when 

Where  there  is  a  meritorious  cause  of  action  growing  out  of 
an  explosion  causing  the  death  of  a  miner  between  forty  and 
forty-five  years  of  age  in  good  health,  and  a  strong  hard 
working  man,  and  the  claim  or  cause  of  action  therefor  had 
been  released  or  compromised  by  an  Ignorant,  inexperienced 
administrator,  without  knowledge  of  the  rights  of  his  intes- 
tate in  the  matters  involved,  for  the  sum  of  $125.00,  such 


44  TENNESSEE  REPORTS.       [Vol.  109 

J.  L.  Russell  et  ah  y.  Dayton  Coal  ft  Iron  Cki. 


release  will  be  set  aside  because  founded  upon  a  shockingly 
inadequate  consideration.     {Post,  pp.  45,  49-50,  55.) 

4.    liAOKBS.    Facts  showing  complainants  not  guilty  of. 

M.  was  killed  by  an  explosion  in  defendant  coal  company's 
mine  in  December,  1895;  he  left  surviving  him  two  minor 
children,  who  instituted  an  action  in  the  federal  court 
against  defendant  to  recover  for  the  alleged  wrongful  death 
of  their  father,  and  to  set  aside  an  alleged  fraudulent  re- 
lease made  by  one  D.  as  administrator  of  M.  for  $125.00; 
this  suit  pended  in  said  court  until  September,  1900,  when 
that  court  held  that,  under  its  practice,  it  was  without 
power  to  inquire  into  the  validity  of  the  release  and  com- 
promise made  by  the  administrator  and  directed  that  said 
cause  be  retained  upon  the  docket  of  that  court  until  a  bill 
could  be  filed  in  the  State  court  to  test  the  validity  of  «aid 
release;  thereupon  this  cause  was  instituted  on  November 
1,  1900,  by  bill  filed  in  the  chancery  court  to  set  aside  said 
release  and  among  other  defenses  interposed  by  defendant 
coal  company  was  that  of  laches: 

Bjeld,  That  complainants  had  not  been  guilty  of  such  laches  as 
would  bar  their  right  of  relief.     (Post,  pp.  45-55.) 


FROM  RHEA. 


Appeal  from  Chancery  Court  of  Rhea  County.    T. 
M.  McCONNBLL,  Chancellor. 

Lucky,  Sanford  &  Fowler,  for  Russell  et  al. 

BuRKBTT,  Mansfield  &  Miller,  for  Dayton  Coal 
&  Iron  Company. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 
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Joseph  Miller  was  killed  December  20,  1895,  by 
an  explosion  in  one  of  the  defendant's  mines  near 
Dayton,  Tenn.  He  left  no  widow,  but  two  children, 
Lillie  and  John  Miller,  both  minors.  These  chil- 
dren, by  next  friend,  brought  an  action  in  the  fed- 
eral court  at  Knoxville  for  damages  for  the  death 
of  their  father.  To  the  declaration  filed  in  that  suit 
the  company  pleaded  the  general  issue,  illegitimacy 
of  the  plaintiffs,  and  that  the  cause  of  action  had 
been  compromised  with  Wm.  Dryman,  as  adminis- 
trator of  Joseph  Miller,  for  the  sum  of  |125.  The 
validity  of  this  compromise  and  its  binding  force 
were  put  in  issue  by  appropriate  pleadings,  and,  the 
cause  having  pended  in  said  court  until  September, 
1900,  that  court  held  that,  however  unjust  and 
fraudulent  the  compromise  might  be,  it  was  not  in 
its  power,  under  its  practice,  to  inquire  into  its  val- 
idity; and  the  judge  of  that  court  directed  that  the 
cause  be  continued  from  term  to  term  upon  the 
docket  of  that  court  until  a  bill  could  be  filed  in  the 
State  court,  and  the  validity  of  the  compromise  there 
tested.  Complainants  thereupon  filed  this  bill  for 
that  purpose  on  the  1st  of  November,  1900;  com- 
plainant Lillie  having  married  J.  L.  Russell  in  the 
meantime.  The  defendant  filed  a  demurrer  to  the 
bill,  stating  as  grounds  that  only  fraud  and  collu- 
sion could  be  inquired  into,  and  all  other  matters 
in  the  bill  were  immaterial  and  improper;  that  com- 
plainants had  not  confessed  or  offered    to    confess 
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judgment  as  to  such  other  matters;  that^  as  to  the 
compromise,  fraud  and  collusion  could  not  be  in- 
quired into,  because  complainants  had  excepted  to  the 
order  of  the  federal  court  remitting  them  to  the 
State  court,  and  were  still  contesting  the  propriety 
of  the  same.  The  chancellor  overruled  this  demur- 
rer, and  held  that  he  could  determine  the  legality 
of  the  appointment  of  the  administrator,  his  power 
to  make  the  compromise,  and  any  and  all  facts  tend- 
ing to  show  the  same  unauthorized  and  invalid.  The 
defendant  then  answered,  and  denied  all  material  al- 
legations of  the  bill,  and  set  up  that  the  former  ac- 
tion was  still  pending  in  the  federal  court,  and  the 
question  of  liability  was  in  issue  therein ;  set  up  also 
the  report  of  the  State  Mine  Inspector,  exonerating 
it  from  blame ;  relied  upon  the  laches  of  complainants 
and  the  statute  of  limitations  of  one  year;  and  de- 
nied all  fraud  and  collusion.  On  final  hearing  the 
chancellor  held  that  the  compromise  was  not  ob- 
tained by  fraud  or  collusion,  and  was  valid,  and  that 
complainants  were  entitled  to  no  relief,  and  dismissed 
the  bill  at  their  cost.  The  f  125  compromise  money 
had  been  paid  into  court,  and  it  was  directed  that 
the  costs  be  paid  out  of  this,  and  the  balance  be  paid 
complainants.  Complainants  prayed  and  were  grant- 
ed a  broad  appeal,  and  both  sides  assigned  errors  in 
the  court  of  chancery  appeals.  The  defendant  as- 
signed as  errors  failure  to  sustain  the  demurrer,  fail- 
ure to  sustain  the  defense  of  laches,  failure  to  sus- 
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tain  the  plea  of  the  statute  of  limitations,  and  the 
rejection  as  evidence  of  the  report  of  the  State  mine 
commissioner  pertaining  to  the  explosion. 

The  complainants  assigned  as  errors  failure 
to  find  that  the  compromise  was  obtained  by 
fraud  and  collusion,  and  holding  the  same 
valid,  and  denying  the  complainants  the  re- 
lief sought.  It  was  claimed  that  the  com- 
promise by  Dryman,  administrator,  was  void,  be- 
cause made  when  no  action  was  pending,  and  the 
power  to  compromise  rested  in  the  complainants,  as 
children,  alone,  and  they,  being  at  the  time  minors, 
could  not  themselves  compromise,  nor  could  any  one 
for  them,  without  the  aid  of  a  competent  court ;  that, 
with  the  compromise  out  of  the  way,  complainants 
had  a  meritorious  cause  of  action;  that,  hav- 
ing a  meritorious  case,  the  compromise  was  void 
because  the  amount  was  grossly  inadequate;  that  it 
was  made  without  intelligence,  knowledge  of  facts, 
or  consideration  of  complainants'  rights;  that  the  de- 
fendant suppressed  the  truth,  and  the  parties  did  not 
stand  upon  an  equal  footing.  '  The  court  of  chancery 
appeals  held  that  the  consideration  and  investigation 
of  the  questions  of  fraud  and  collusion,  and  matters 
connected  therewith,  were  alone  before  that  court, 
and  the  bill  should  be  treated  only  as  in  aid  of  the 
suit  at  law.  The  court  held  that  the  defense  of  laches 
was  not  well  made;  that  complainants  had  been  ac- 
tively prosecuting  their  rights  all  the  while,  both  in 
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the  Federal  and  State  courts,  and  that,  while  the 
complainants  had  not*  been  negligent,  the  defendants 
had  suflfered  no  prejudice  by  the  delay.  The  defense 
of  the  statute  of  limitations  was  held  not  good,  since 
this  action  is  not  for  the  injury  done,  but  merely 
a  suit  in  aid  of  the  action  at  law,  and  to  remove 
a  defense  interposed  by  defendant  which  complain- 
ants allege  is  fraudulent.  The  court  held  that  it  was 
not  error  to  exclude  the  report  and  opinion  of  the 
commissioner  of  mines  as  evidence,  as  it  was  not 
part  of  his  duty  to  report  the  particulars  of  any  ac- 
cident, or  pass  judgment  thereon.  Upon  the  com- 
plainants' assignments  the  court  of  chancery  appeals 
held  that  the  power  of  the  administrator  to  make 
the  compromise  was  not  properly  embraced  in  the 
bill,  but  that  its  proper  scope  was  to  inquire  into  the 
alleged  fraud  and  collusion  in  obtaining  it.  The 
court  of  chancery  appeals  then  goes  into  a  minute 
and  exhaustive  consideration  as  to  whether  the  com- 
plainants had  a  good  cause  of  action  against  defend- 
ant, in  which  that  court  reviews  the  facts  of  the  ac- 
cident, and  the  law  bearing  upon  the  liability  of  the 
mining  company,  and  the  general  duties  incumbent 
on  the  company;  and  that  court  sums  up  its  con- 
clusion as  follows:  "The  facts  found  show  a  vio- 
lation of  section  7  of  the  Act  of  1881  by  the  master, 
but  they  also  show  that  but  for  the  concurring  negli- 

•The  use  of  this  word  "not"  is  probably  a  clerical  error,  as 
the  context  indicates  that  its  use  was  not  intended. 
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gence  of  Williams,  a  fellow  servant,  in  going  across 
the  warning  sign,  there  would  probably  have  been 
no  accident.  There  was  also  the  concurring  negli- 
gence of  Umbarger,  the  night  inspector,  in  not 
promptly  notifying  Holden,  the  day  inspector,  of  the 
presence  of  gas  in  rooms  1,  2,  and  16,  so  that  chey 
might  be  cleaned  out."  That  court  adds,  "But 
where  there  is  thus  a  case  of  concurring  negligence 
of  the  master  and  fellow  servant  of  the  injured  party, 
the  latter  may  recover  against  the  master,  and  the 
fellow-servant  doctrine  does  not  control  such  a  case," 
(citing  12  Am.  &  Eng.  Enc.  Law  [2d  Ed.],  905,  and 
cases  cited ;  also  Railroad  v.  Kenley,  92  Tenn.,  207-218 ; 
21  g.  W.,  326),  and  it  was  not,  therefore,  necessary 
to  consider  the  authorities  to  the  effect  that  the  mas- 
ter is  not  liable  for  the  n^ligence  of  the  mine  boss 
selected  pursuant  to  an  act  of  the  l^islature^  where 
it  is  shown  that  such  mine  boss  is  a  competent  per- 
son. That  court  further  reports  that  Joseph  Miller, 
when  killed,  was  40  to  45  years  of  age,  in  good  health, 
and  a  strong,  hard-working  man,  and  that  damages 
for  the  negligent  killing  of  such  a  man  should  not 
be  less  than  $2,000,  and  a  compromise  for  |125  was 
shockingly  inadequate,  and  should  be  set  aside;  but 
there  was  no  other  evidence  of  fraud,  except  the 
shockingly  inadequate  amount;  that  the  administra- 
tor was  ignorant,  inexperienced,  and  had  no  knowl- 
edge of  the  rights  of  his  intestate's  estate  in  the  mat- 
ters involved;  that  his  counsel  was  young  and  in- 
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experienced.  That  court  therefore  reversed  the  de- 
cree of  the  chancellor,  and  set  aside  the  compromise, 
and  taxed  defendant  with  all  costs,  and  the  defend- 
ant has  appealed. 

For  defendant  it  is  said  in  this  court  that  the 
court  of  chancery  appeals  was  in  error  in  holding 
that'  complainants'  case  was  meritorious;  that,  on 
the  contrary,  it  was  speculative,  and  hence  the  com- 
promise was  not  fraudulent;  that  the  court  was  in 
error  in  holding  that  the  accident  was  caused  by  a 
violation  of  section  7  of  the  Act  of  1881  by  defend- 
ant, and  the  concurring  negligence  of  Williams,  a 
fellow  servant  of  deceased,  in  crossing  the  danger 
mark  placed  by  Umbarger,  the  night  inspector,  and 
that  Joseph  Miller  was  free  from  negligence,  but  the 
court  should  have  held  that  Miller's  death  was  caused 
principally  by  his  violation  of  section  8  of  said  act, 
in  that  he  entered  the  mine  before  it  was  reported 
to  him  to  be  free  from  danger;  further,  that  the  court 
was  in  error  in  construing  the  acts  of  Umbarger  as 
negligent,  and  also  in  visiting  the  punishment  for  his 
acts  upon  the  coal  company,  because  he  performed  his 
duty  in  the  ordinary  way,  and,  second,  that,  if  Um- 
barger violated  any  duty,  it  was  not  one  which  the 
defendant  owe4  deceased,  and  in  which  Umbarger 
occupied  the  position  of  a  vice  principal,  but  it  was 
one  personal  to  Umbarger  as  assistant  inside  over- 
seer— in  other  words,  it  was  a  personal,  statutory 
duty  imposed  on  him  as  inspector  by  the  statute. 
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and  not  resting  on  him  as  representing  the  em- 
ployer. 

In  order  to  understand  these  assignments  and  the 
finding  of  the  court  of  chancery  appeals,  it  is  neces- 
sary to  state  that  section  7  of  the  Acts  of  1881  pro- 
vides in  detail  for  the  ventilation  of  mines  by  their 
owners,  and  prescribes  the  quantity  of  pure  air  that 
must  be  furnished  to  dilute,  render  harmless,  and 
exi)el  the  noxious,  poisonous  gases,  so  as  to  render 
the  mine  safe  to  work  in,  and  provides,  also,  the 
sizes  and  dimensions  of  the  take-in  and  return  air- 
way for  ventilating  purposes.  This  is  all,  without 
doubt,  the  duty  of  the  mine  owner  or  operator.  Sec- 
tion 8  provides  that  the  owner  shall  provide  a  com- 
jietent  and  practical  inside  overseer  or  mining  boss 
to  keep  watch  over  the  ventilating  apparatus  and  the 
general  condition  of  the  mine,  as  to  its  safety;  that 
he  shall  examine  the  workings  of  all  mines  gener- 
ating explosive  gases  every  morning  before  the 
miners  enter  the  mine,  and  the  workman  shall  not 
enter  the  mine  until  such  examination  shall  have 
been  made  and  reported  on,  and  all  danger  removed, 
and  every  evening  the  mine  inspector  should  see  that 
the  doors  of  the  passageways  are  all  properly  closed, 
and  the  airways  free  and  unobstructed  to  the  pas- 
sage of  air;  and  various  other  duties  are  imposed 
by  the  statute. 

The  court  of  chancery  appeals  report  that 
Mr.      Urabarger,      the      night      inspector,      discov- 
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ered  gas  in  rooms  1,  2  and  16,  and  that  he  chalked 
No.  2  with  the  word  "Gas,"  as  a  danger  signal,  and 
put  up  other  signals  at  its  entrance.  He  also  put 
up  danger  signals  at  No.  1  and  No.  16.  Rooms  1 
and  2  adjoined,  and  No.  16  is  some  distance  away. 
The  examination  was  made  about  5  o'clock  in  the 
morning,  and  the  explosion  occurred  at  7:30.  Mr. 
Umbarger  did  not  clear  out  the  gas,  but  left  that 
for  Mr.  Holden,  the  day  inspector,  to  do.  It  was 
the  duty  of  Mr.  Holden  to  enter  the  mine  before  or 
along  with  the  men,  and  clear  out  the  gas  in  the 
rooms  found  marked,  but  on  this  morning  he  did  not 
do  so.  He  had  only  entered  about  200  feet  into  the 
mine  when  the  explosion  occurred. 

It  was  Umbarger's  duty  to  enter  his  report  upon 
a  book  on  the  outside  of  the  mine.  He  did  not  do 
this,  but  merely  reported  to  the  day  man,  Holden, 
the  fact  that  there  was  gas  in  No.  2.  This  was  only 
a  few  minutes  before  the  explosion,  and  just  in  time 
for  Holden  to  go  the  200  or  300  feet.  Where  Um- 
barger was  from  5  to  7:30  o'clock  does  not  appear. 
The  miners  were  not  informed  that  morning,  before 
entering,  that  there  was  gas  in  the  mine,  and  they 
knew  nothing  of  its  presence  until  they  saw  the  dan- 
ger signals  at  the  rooms.  It  was  their  duty  to 
avoid  these  rooms  and  localities  when  they  saw  these 
signals.  It  appears,  however,  that  Mr.  Williams,  a 
fellow  servant,  entered  room  No.  2  with  an  open 
lamp,  which  ignited  the  gas   in    that   room.      This 
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caused  a  dust  explosion,  which  extended  to  No.  3, 
and  down  through  No.  2  to  entry  K,  when  there  was 
another  explosion,  and  this  was  augmented  by  the 
gas  in  No.  1,  and  then  a  series  of  explosions  oc* 
curred  eastward  along  entry  K,  and  southeastwardly 
into  district  No.  9,  where  a  man  and  mule  were 
found  killed  after  the  explosion. 

Umbarger^s  course  in  leaving  to  the  day  insi)ector 
the  duty  of  cleaning  out  this  gas  was  proper,  and 
it  would  have  been  safe  for  the  miners  to  go  else- 
where to  work.  The  court  of  chancery  appeals  re- 
port that,  if  Williams  had  not  gone  over  the  warning 
notices,  there  would  have  been  no  explosion.  The 
court,  after  detailing  the  evidential  facts,  reports 
further  that  the  company  did  not  supply  an  adequate 
amount  of  ventilation,  as  required  by  section  7  of  the 
Act  of  1881;  that  the  necessary  or  required  amount 
of  air  was  not  furnished,  nor  was  it  driven  up  to 
the  wall  while  the  work  was  progressing.  That  court 
reports  that  the  mine  boss  and  his  assistants  were 
experienced,  competent  and  practical  men,  and  well 
fitted  for  their  work;  that  there  were  three  inspec- 
tions daily  of  the  mine,  while  the  law  only  required 
one-  It  is  upon  these  facts,  detailed  with  great  elab- 
oration, that  the  court  of  chancery  appeal  summar- 
izes their  finding  that  the  master  violated  section 
7  of  the  Act  of  1881,  in  not  properly  ventilating  the 
mine,  but  that  the  accident  would  not  have  happened 
but  for  the  concurrent  negligence  of  Williams  in  not 
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heeding  the  danger  signals,  and  that  there  was  also 
the  concurrent  negligence  of  Umbarger,  the  night  in- 
spector, in  delaying  from  5  to  7 :30  to  notify  Holden, 
the  day  inspector,  of  the  presence  of  gas  in  Nos.  1, 
2  and  16,  so  that  they  might  be  cleaned  out.  It  was 
thus  the  accident  was  caused  by  the  concurrent  neg- 
ligence of  the  master  and  fellow  servant,  in  which 
case  the  master  is  liable,  under  the  authorities.  Rail- 
road V.  Kenley,  92  Tenn.,  207-218  (21  S.  W.,  326) ; 
12  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  905.  The  court 
finds  in  express  terms  that  Miller  was  without  neg- 
ligence at  the  time  he  was  killed.  It  is  altogether 
probable,  from  the  place  his  body  was  found,  that  he 
did  not  see  the  danger  signs. 

As  we  understand  the  holding  of  the  court 
of  chancery  appeals,  it  is  that  whether  the 
company,  in  view  of  the  statute,  would  be 
liable  for  the  negligence  of  Umbarger,  the  night 
inspector,  is  immaterial,  and  is  really  pretermitted 
by  the  court,  inasmuch  as  a  proper  ventilation  of  the 
mine  nevertheless  devolved  on  the  owners,  and  their 
failure  to  have  the  proper  ventilation  made  the  com- 
pany liable,  where  it  concurred  with  the  negligence 
of  Williams,  a  fellow  servant,  to  cause  the  accident. 
In  other  words,  if  Umbarger  had  discharged  his 
duty  by  promptly  notifying  Holden,  the  day  man, 
of  the  presence  of  danger,  still  the  company  would 
be  liable  because  of  its  failure  to  properly  ventilate, 
coupled  with  the  negligence  of  Williams,  the  fellow 
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servant,  in  overstepping  the  line  of  safety,  disregard- 
ing the  danger  signal.  Hence  the  court  of  chancery 
appeals  holds  that  it  need  not  pass  on  the  question 
whether  the  master  would  be  liable  for  the  negligence 
of  the  mine  boss  under  the  Act  of  1881,  on  the  ground 
that  he  is  provided  for  and  his  duties  prescribed  by 
the  statute.  The  finding  of  the  court  of  chancery 
appeals,  in  substance,  is  that  the  mine  was  not 
properly  ventilated;  that  the  requisite  amount  of 
pure  air  was  not  furnished,  and  that  it  was  not  fur- 
nished as  the  work  progressed;  and  that  the  mine 
was  in  such  unsafe  condition  as  would  make  it  sus- 
ceptible to  an  explosion,  which  was  precipitated  by 
the  concurrent  negligence  of  Williams,  the  fellow 
servant. 

Upon  the  whole  case,  which  has  been  so  thoroughly 
considered  by  the  court  of  chancery  appeals,  and  so 
fully  set  out  in  its  opinion,  we  are  content  to  affirm 
the  holding  of  that  court  that  there  is  ground  of  lia- 
bility, and  complainants  have  a  meritorious  case; 
that  the  compromise  amount  was  wholly  inadequate, 
and  the  compromise  should  be  set  aside ;  that  no  neg- 
ligence appears  on  the  part  of  the  deceased  which 
should  bar  his  recovery ;  and  that  complainants  have 
not  been  guilty  of  laches.  Other  assignments  we  con- 
sider immaterial,  and  the  decree  of  the  court  of  chan- 
cery appeals  is  affirmed. 
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DucKTOWN  Sulphur^  Copper  &  Iron  Co.,  Limited, 
V.  Fain  et  al. 

(Knoxville.    September  Term,  1902.) 

1.  BISOOVXBY,  OOUBTS  OF  LAW.    Power  ample  to  com- 
pel discovery  in  respect  to  suits  pending  therein. 

In  this  State  it  is  well  settled  that  either  party  to  an  action 
at  law  is  entitled  to  a  discovery  from  the  other  party  of  any 
matters  material  to  the  issue  of  such  suit,  in  all  cases  where 
the  same  party  would,  by  the  rules  of  equity,  be  entitled 
to  a  discovery  in  aid  of  such  suit;  and  the  remedy  provided 
and  power  conferred  upon  courts  of  law  to  compel  such  dis- 
covery is  complete  and  adequate.     (Foat,  p.  62.) 

Code  construed:  Sec.  5684  (S);  sec.  4549  (M.  &  V.);  3891  (T. 
&  S.) 

Case  cited:     Bumpass  v.  Reams,  1  Sneed,  598. 

2.  EaUITT.    Ii\|unction.    Multiplicity  of  suits. 

Courts  of  equity  will  not  entertain  a  bill  to  enjoin  a  multiplic- 
ity of  suits  upon  the  ground  merely  that  there  is  a  "com- 
munity of  interest  in  the  questions  of  law  and  fact  involved;" 
to  warrant  such  a  bill  there  must  be  some  recognized  ground 
of  equitable  cognizance,  or  some  community  of  interest  in 
the  subject-matter  of  the  controversy,  or  a  common  right  or 
title  involved,  or  there  must  be  some  common  purpose  of 
pursuit  of  a  single  adversary,  where  each  may  resort  to 
equity  to  be  joined  in  one  suit.   (Post,  p.  63.) 

Case  cited  and  approved:     Tribette  r.  Railroad,  70  Miss.,  182. 

8.    B<^TTITY.    Jurisdiction.    Unliquidated  damages. 

A  court  of  equity  has  never  had  Jurisdiction  to  assess  unliquid- 
ated damages  and  the  Act  of  1877  (chapter  97)  enlarging  the 
Jurisdiction  of  chancery  courts  in  this  State  expressly  ex- 
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cepts  cases  of  unliquidated  damages  for  injuries  to  persons, 
property  and  character.     {Post,  pp.  64-65.) 

Code  construed:     Section  6109  (S.);  5043  (M.  &  V.) 

4.    XdOITT.    DisooTery.    Multiplicity  of  suits.    Injunction. 
Oase  in  judgment. 

Complainant  filed  its  bill  against  twenty-one  parties  as  de- 
fendants to  enjoin  their  separate  actions  at  law  against 
complainant  to  recover  damages  for  alleged  injuries  to  their 
property  from  sulphurous  smoke  and  noxious  vapors  emit- 
ted from  the  sulphur  and  copper  plant  of  complainant  Said 
bill  alleged  that  all  the  defendants  had  entered  into  cham- 
pertous  agreements  with  their  attorneys  to  prosecute  their 
separate  suits  against  complainant  for  injuries  to  their  land 
on  the  ground  that  complainant's  aforesaid  plant  was  a 
nuisance;  that  defendants  had  unlawfully  combined  and 
agreed  to  bring  their  separate  suits,  instituted  about  the 
same  time,  to  vex  and  harass  complainant  with  a  multiplic- 
ity of  suits,  but  that  the  particular  terms  and  provisions  of 
said  agreement  were  unknown  to  complainant,  and  it  had 
no  means  of  discovering  the  same  except  from  the  parties 
themselves.  Injunction  and  discovery  prayed.  Demurrer  by 
defendants. 

Heu):  1st.  Complainant  not  entitled  to  discovery,  its  remedy, 
in  the  actions  at  law,  being  adequate  and  complete.  2d. 
There  was  no  such  community  of  interest  in  the  subject-matr 
ter,  or  common  right  or  title  involved  as  would  warrant  an 
injunction  to  prevent  a  multiplicity  of  suits.  3d.  That  the 
averments  in  respect  to  the  unlawful  combination  charged, 
properly  construed,  were  intended  as  a  basis  for  the  discov- 
ery prayed  and  were  insufficient  to  authorize  an  injunction. 
Post,  pp.  58-66.) 


FROM  POLK. 


Appeal  from  the  Chancery  Court  of  Polk  County. 
T.  M.  McCoNNBLL,  Chancellor. 


58  TENNESSEE  REPORTS.       [Vol.  109 

Ducktown  Sulphur,  Copper  ft  Iron  Go.  v.  Fain. 

James  G.  Parks  and  Mayfield  &  Son,  for  Duck- 
town  Sulphur,  Copper  &  Iron  Co.,  Limited. 

W.  A.  GuiNN^  B.  B.  C.  Witt  and  Ingbesoll  & 
Peyton,  for  Fain  et  ah 

Mr.  Justice  McAlister  delivered  the  opinion  of 
the  Court. 

The  object  of  this  bill  was  to  enjoin  the  defendants 
from  prosecuting  separate  suits  against  the  complain- 
ant corporation  to  recover  damages  alleged  to  have 
been  inflicted  upon  their  property  by  the  sulphurous 
smoke  and  noxious  vapors  emitted  from  the  works 
of  complainant.  Demurrers  to  the  bill  were  over- 
raled  by  the  chancellor,  and  defendants  permitted 
to  appeal.  The  court  of  chancery  appeals  reversed 
the  decree  of  the  chancellor,  sustained  the  demurrers, 
and  dismissed  the  bill.  The  cause  is  before  this  court 
on  the  appeal  of  the  complainant  from  the  decree 
of  the  court  of  chancery  appeals. 

The  material  allegations  of  the  bill  are  that  there 
are  now  pending  against  complainant  in  the  circuit 
court,  21  separate  suits  brought  by  the  defendants, 
and  the  amount  of  damages  sought  to  be  recovered 
aggregates  over  f42,000;  that  the  gravamen  of  said 
suits  is  the  alleged  injury  to  timber  standing  on  the 
respective  tracts  of  land  of  defendants,  alleged  to 
have  been  caused  by  the  smoke  and  gases  emitted 
from  complainant's  works ;  that  defendants,  in  bring- 
ing these  actions,  unlawfully  combined  to  vex,  harass 
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and  annoy  complainant  with  a  multiplicity  of  suits ; 
that  they  made  and  entered  into  champertous  and  unr 
lawful  agreements  with  their  attorneys,  by  which  the 
latter's  fees  were  made  contingent  and  to  depend  up- 
on the  recoveries  to  be  had  in  the  several  actions, 
if  at  all;  that  the  complainant  does  not  know,  and 
has  no  means  accessible  in  Tennessee  to  ascertain, 
what  estates,  if  any,  said  defendants  hold  in  said 
lands  upon  which  their  respective  damage  suits  afore- 
said are  predicated;  that  the  records  in  Polk  county 
were  destroyed  several  years  ago,  and  but  few  title 
papers  have  been  registered,  and  hence  complainant 
is  unable  to  determine  what  rights,  if  any,  the  de- 
fendants have  in  the  premises;  and  it  insists  that  it 
is  entitled  to  have  a  discovery  from  defendants,  and 
each  of  them,  as  to  the  quantities  of  estate  held,  and 
by  what  title,  if  any,  and  how  evidenced  and  acquired, 
and  to  have  a  proper  reference  in  this  behalf,  which 
can  not  be  had  and  made  in  said  actions  at  law.  It 
is  alleged  that  the  gravamen  of  each  of  said  suits 
against  complainant  is  identical,  and  arises  from  the 
same  identical  cause,  that  is,  from  alleged  injuries 
occasioned  by  smoke  and  gases  emitted  from  the 
roast  piles  and  works  of  complainant,  which  defend- 
ants in  their  said  suits  insist  constitutes  an  action- 
able nuisance;  that,  as  before  stated,  defendants  in 
their  said  suits  are  making  common  cause  of  their 
actions,  co-operating  and  having  themselves  sub- 
pcenaed  as  witnesses,  and  manipulating  the  cases  so 
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as  to  pile  up  enormons  bills  of  costs,  which  they  seek 
to  cast  upon  complainant. 

It  is  further  alleged,  that,  even  assuming 
the  naked  legal  right  of  defendants  to  be 
in  some  sense  impaired,  the  matters  involved 
form  rather  the  basis  of  an  equitable  account- 
ing,  under  proper  orders,  than  grounds  for  actions 
at  law  by  a  multiplicity  of  suits,  seeking  recovery 
of  compensatory  and  punitive  damages  by  the  un- 
measured and  uncertain  modes  applicable  to  trials 
at  law.  It  is,  moreover  insisted  that  inasmuch  as 
the  alleged  right  of  action  in  said  suits  originates 
from  the  same  cause,  constituting,  as  insisted,  a  nui- 
sance, *  a  court  of  equity,  exercising  rightful  juris- 
diction, will  intervene  in  order  to  prevent  a  multi- 
plicity of  suits,  and  stay,  by  injunction,  actions  at 
law,  and  administer  relief  in  its  own  court,  accord- 
ing as  the  parties  may  be  entitled.  As  already  stated, 
each  of  the  defendants  interposed  a  demurrer  to  this 
bill,  assigning  12  different  causes.  The  main  as- 
signment of  demurrer  is  that  a  court  of  chancery 
has  no  jurisdiction  of  the  matters  and  grievances 
alleged  in  the  bill,  and  the  same  are  purely  cognizable 
in  a  court  of  law.  The  fourth  ground  of  demurrer 
is  that  the  bill  is  multifarious  on  its  face,  and  seeks 
a  joinder  of  parties  whose  interests  are  distinct, 
whose  legal  rights  are  distinct,  and  in  which  the  re- 
covery of  one  plaintiff  does  not  depend  upon  the 
law  and  evidence  of  any  other  litigant ;  each  plaintiff 
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I'elying  for  a  recovery  of  damages  in  an  action  at 
law  for  injuries  done  to  his  property.  The  sixth 
demurrer  is  that  a  court  of  law  has  full  and  plenary 
jurisdiction  of  all  champertous  contracts,  and  the 
bill  alleges  no  ground  showing  that  it  has 
not  a  full  and  complete  remedy  at  law  to 
prove  said  champertous  contracts,  if  any  existed. 
Moreover,  there  is  to-day  no  law  against  such  con- 
tracts in  force  in  Tennessee,  since  the  champerty 
law  was  repealed  by  Acts  1899,  c.  173,  and  has  been 
declared  not  in  force. 

The  ninth  ground  of  demurrer  is  that  the  dis- 
covery of  title  and  quantity  of  estate  owned 
by  defendants,  which  is  sought  in  the  bill,  could 
have  been  accomplished  at  law.  Moreover,  it 
is  claimed  that  defendants'  suits  did  not  involve  the 
title  to  land,  but  are  personal  actions,  and  not  local 
actions.  The  tenth  cause  of  demurrer  is  that  the 
bill  shows  on  its  face  that  each  defendant  has  brought 
his  separate  and  distinct  suit  for  himself,  and  that 
said  suits  are  not  at  all  brought  by  the  same  person 
or  persons,  holding  in  common  or  claiming  title  under 
a  common  grantor.  The  chancellor  overruled  the 
demurrers,  holding  they  were  to  the  whole  bill.  The 
court  of  chancery  appeals  reversed  the  action  of  the 
chancellor,  sustained  the  demurrers,  and  dismissed 
the  bill. 

We  will  first  notice  the  question  of  discovery.  It 
will  be  observed  that  the  present  bill  is  sought  to  be 
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maintained  as  a  bill  of  discovery^  to  compel  defend- 
ants to  disclose  nature  of  their  titles  and  quantity  of 
estate  owned  by  them  in  the  land  claimed  to  have 
been  injured,  and  also  to  disclose  the  time,  place  and 
terms  of  the  alleged  champertous  contracts  made 
with  their  attorneys  to  prosecute  said  actions  at 
law. 

The  jurisdiction  in  equity  to  compel  discovery 
originated  in  the  absence  of  power  in  courts  of  law 
to  afford  such  relief  by  their  own  process,  either  by 
the  oath  of  a  party,  or  by  the  production  of  deeds, 
books  and  writings  in  his  possession  or  under  his 
control.  2  Beach,  Mod.  Eq.  Jur.,  sec.  855.  In  this 
State  for  many  years  it  has  been  the  law  that  either 
party  to  a  suit  at  law  is  entitled  to  a  discovery  from 
the  other  party  of  any  matters  material  to  the  issue 
of  such  suit,  in  all  cases  where  the  same  party  would, 
by  the  rules  of  equity,  be  entitled  to  a  discovery  in 
aid  of  such  suit.  Acts  1847-48  and  1849-50, 
Shannon's  Code,  sec.  5684;  Bumpass  v.  Reams, 
1  Sneed,  598,  599.  But  either  party  may 
now  have  the  benefit  of  his  adversary's  tes- 
timony as  a  witness,  in  the  usual  way,  with- 
out resorting  to  either  a  bill  or  petition  for  a 
discovery.  Weakly  v.  Miller,  1  Tenn.  Oh.,  527,  528. 
It  is  therefore  very  obvious  that  there  was  no  neces- 
sity for  complainant  to  go  into  a  court  of  equity  to 
compel  a  discovery  of  the  matters  alleged  in  the  bill, 
as  its  remedy  was  ample  and  untrammeled  in  the 
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circuit  court,  where  the  damage  suits  were  pending. 
Again,  the  bill  could  not  be  maintained  as  a  bill 
of  discovery,  since  it  goes  further,  and  seeks  affirma- 
tive relief.     2  Beach,  Mod.  Eq.  Jur.,  sec.  855. 

The  remaining  question  is  whether  or  not  the  bill 
may  be  maintained  to  prevent  a  multiplicity  of  suits. 
This  question  arose  and  was  very  thoroughly  con- 
sidered in  the  case  of  Tribette  v.  Railroad  Co.,  70 
Miss.,  182  (12  South.,  32;  19  L.  R.  A.,  660;  35  Am. 
St.  Rep.,  642),  in  a  very  vigorous  opinion  by  Chief 
Justice  Campbell.  In  that  case  it  appeared  that  a 
number  of  different  owners  of  property  destroyed  by 
fire  from  sparks  emitted  by  an  engine  of  the  company 
severally  sued  in  the  circuit  court  to  recover  of  the 
company  damages  for  their  respective  losses  by  said 
fire,  alleged  to  have  resulted  from  the  negligence  of 
defendant.  The  company  filed  a  bill  in  equity  seek- 
ing to  enjoin  the  prosecution  of  these  suits  upon  the 
ground  they  all  grew  out  of  the  same  occurrence,  and 
depend  for  their  solution  upon  the  same  questions 
of  fact  and  law,  and  to  prevent  multiplicity  of  suits, 
and  the  consequent  harassment  and  vexation,  the  sev- 
eral plaintiffs  were  sought  to  have  their  different  ac- 
tions settled  in  one  suit  in  equity. 

The  court  declined  to  follow  the  text  of  Pomeroy  in 
his  work  on  Equity  Jurisprudence,  which  apparently 
sanctioned  the  granting  of  the  injunction,  stating  that, 
after  careful  examination  and  a  full  consideration,  Mr. 
Pomeroy  was  not  sustained  in  this  conclusion  an- 
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nounced  in  section  269,  and  that  the  cases  he  cited  do 
not  maintain  the  proposition  that  mere  community  of 
interest  "in  the  questions  of  law  and  fact  involved  in 
the  general  controversy,  or  in  the  kind  and  form  of 
relief  demanded  and  obtained  by  or  against  such  in- 
dividual member  of  the  numerous  body,"  is  ground 
for  the  interposition  of  chancery  to  settle  in  one  suit 
the  several  controversies.  The  court  reviewed  all  the 
authorities  cited  by  Mr.  Pomeroy  for  his  text,  and 
showed  that  every  case  was  resolvable  on  some  well- 
recognized  principle  of  equity  procedure,  and  was  not 
at  all  pertinent  to  the  text.  The  court  stated  that 
the  recovery  of  damages  for  a  tort  does  not  pertain 
to  courts  of  chancery,  which  decree  damages  only  in 
a  very  limited  class  of  cases,  or  under  peculiar  cir- 
cumstances, or  as  an  incident  to  some  other  relief. 
The  court  stated  the  sound  doctrine  to  be  that,  in 
order  to  warrant  a  bill  to  prevent  multiplicity  of 
suits,  there  must  be  some  recognized  ground  of 
equitable  cognizance,  or  some  community  of  interest 
in  the  subject-matter  of  controversy,  or  a  common 
right  or  title  involved,  or  there  must  be  some  com- 
mon purpose  in  pursuit  of  a  common  adversary, 
where  each  may  resort  to  equity  in  order  to  be  joined 
in  one  suit ;  and  it  is  not  enough  that  "there  is  a  com- 
munity of  interest  merely  in  the  question  of  law  or 
fact  involved,"  as  stated  by  Pomeroy  in  section  268. 
We  believe  the  true  rule  is  that  stated  by  Chief  Jus- 
tice Campbell,  and  that  observance  of  it  makes  clear 
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a  very  complicated  subject.  A  court  of  equity  has 
never  had  jurisdiction  to  assess  damages  in  such  a 
case,  and  the  Act  of  1877  increasing  the  jurisdiction 
of  the  chancery  court  expressly  excepts  unliquidated 
damages  to  persons,  property  and  character.  But  it 
is  argued  that  grounds  for  equitable  cognizance  of 
this  bill  are  stated  in  the  following  allegations,  name- 
ly, that  the  defendants  (the  21  plaintiffs  in  the 
original  suits)  in  the  circuit  court  "unlawfully  com- 
l>ined  to  vex,  harass  and  annoy  complainant  with  a 
multiplicity  of  suits,  and  that  in  so  doing  they  insti- 
tuted said  actions  mostly  along  about  the  same  time, 
under  an  agreement  so  to  do,  substituting  their  oaths 
in  lieu  of  bonds,  experimenting  with  the  courts  of 
Tennessee,  making  and  entering  into  unlawful  and 
champertous  agreements  with  their  attorneys,  where- 
by the  latter's  fees  were  contingent  and  dependent 
upon  the  recoveries  to  be  had  in  the  several  actions ; 
but  the  particular  terms  and  provisions  of  said 
agreements  are  unknown  to  complainant,  and  it  has 
no  means  of  establishing  the  same,  except  by  a  dis- 
covery from  the  parties  themselves. 

The  question  is  made,  upon  these  allega- 
tions, whether  several  parties  can  lawfully  en- 
ter into  an  agreement  for  all  of  them  to  sue 
an  adversary,  where  there  is  no  community 
of  interest  among  them,  without  such  a  combination 
being  subject  to  equitable  interference  by  injunction 
to  prevent  multiplicity  of  suits  and  vexatious  liti- 

Cates  1-8 
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gation.  We  are  of  opinion,  however,  when  the  entire 
context  of  the  allegation,  or,  rather,  the  whole  sen- 
tence in  which  it  occnrs,  is  considered,  it  charges, 
upon  information  and  belief,  that  the  defendants  un- 
lawfully combined  to  vex,  harass  and  annoy  com- 
plainant with  a  multiplicity  of  suits,  etc.;  but  the 
particular  terms  and  provisions  of  said  agreements 
are  unknown  to  complainant,  and  it  has  no  means 
of  establishing  the  same  by  proof,  except  by  a  dis- 
covery from  the  parties  themselves."  It  thus  appears 
that  the  whole  object  of  charging  this  unlawful  com- 
bination was  to  obtain  a  discovery  from  the  defend- 
ants. We  have  already  seen  that,  under  our  prac- 
tice, complainants  have  an  adequate  remedy  at  law 
to  compel  the  discovery  sought,  and  that  the  circuit 
court  is  vested  with  plenary  jurisdiction  to  grant  all 
the  relief  asked,  to  prevent  the  piling  up  of  all  un- 
necessary bills  of  costs,  the  prosecution  of  cham- 
pertous  suits,  etc. 

For  the  reasons  stated,  the  decree  of  the  court  of 
chancery  appeals  is  affirmed. 


i 
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'Southern  Brass  &  Iron  Co.,  v.  Exeter  Mach. 
Works  et  al 

{Knoxville.    September  Term,  1902.) 

1.  BALES  OF  PXBSOKJXTT— Impliod  warranty— Action  for 
breach  of. 

A  sale  by  a  manufacturer  of  an  engine  and  attachments  of  a 
certain  capacity  and  quality  and  for  a  special  use  and  pur- 
pose communicated  to  the  seller  at  the  time  carries  with  the 
sale  an  implied  warranty  that  said  machinery  is  reasonably 
suitable  and  fit  for  the  use  and  purpose  intended;  and  this 
rule  applies  whether  the  machinery  was  in  stock  or  specially 
manufactured  to  fill  the  particular  order.     (Post,  p.  72.) 

Cited  and  approved:  Overton  v.  Phelan,  3  Head,  446;  Tennes- 
see River  Company  r.  Leeds,  97  Tenn.,  574. 

2.  SAKB.    Same.    Same.    Not  waived  by  failure  to  return 
goods. 

The  right  of  action  of  the  buyer  for  breach  of  an  implied  war- 
ranty of  the  quality  of  the  goods  is  not  waived  or  abandoned 
by  acceptance,  use,  payment  for,  failure  to  return,  or  ofter 
to  return  the  goods,  or,  in  this  case,  the  machinery.  It  is 
well  settled  that  the  purchaser  of  goods  with  warranty  as 
to  quality,  either  express  or  implied,  may  maintain  an  action 
and  recover  for  breach  of  such  warranty  without  a  return,  or 
offer  to  return,  of  the  goods,  and  after  payment.  {Post, 
pp.  72-73.  76.) 

Cited  and  approved:  Harkleroud  v.  Nave,  2  Tenn.  Cases,  407; 
Lewis  and  Jackson  v,  Hubbard,  1  Lea,  439;  Ford  t\  Thomp- 
son, 1  Head,  266;  Lawrence  v.  Vich.,  10  Humph.,  285;  Over- 
ton V.  Phelan,  2  Head,  446. 

*As  to  implied  warranty  of  fitness  of  property  bought  for 
special  purpose,  see  note  to  McQuaid  v.  Ross  (Wis.)  22  L.  R.  A., 
187. 
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8.    ElAJKE.    Return  of  gooda  neeesscury  or  matorial  when* 

It  is  only  necessary  to  return,  or  offer  to  return,  the  goods, 
when  the  purchaser  elects  to  rescind  the  contract  and  resists 
payment;  or,  when  payment  has  been  made,  seeks  to  recover 
the  entire  consideration,  which  is  the  measure  of  damages  In 
rescission.     (Post,  pp.  73-74.) 

4.    SAME.    Same. 

If  purchaser  elects  to  rescind,  the  goods  must  be  returned  or 
tendered  to  the  vendor  within  a  reasonable  time,  unless 
return  or  tender  is  excused  by  refusal  of  vendor  to  accept 
them.     (Post,  p.  74.) 

6.    BAKB.    Same.    Beaeon  of  rule. 

The  return  or  tender  is  required  of  the  purchaser  because  he 
can  not  be  allowed  both  to  retain  the  goods  and  refuse  pay- 
ment of  all  the  purchase  price.     (Post,  p.  74.) 

6.    SAMB.    Same.  Measure  of  damages. 

Where  the  vendee  elects  to  treat  the  contract  as  closed  and 
absolute  and  sues  for  a  breach  of  the  warranty,  the  general 
rule  is  that  the  measure  of  damages  is  the  difference  between 
the  value  of  the  property  contracted  for  and  that  delivered; 
and,  therefore,  he  need  not  return  or  tender  back  the  goods, 
but  has  the  right  to  retain  them.     {Postt  p.  74.) 

Cited  and  approved:     Allen  t\  Anderson,  2  Hump.,  581-3. 

Cases  reviewed  and  distinguished:  Rosson  v.  Hancock,  3 
Sneed,  434;  Kentucky  Saw  Works  v.  Little  River  Land  and 
Lumber  Co.,  42  S.  W.  Rep.,  527. 


FROM  KNOX. 


Appeal   from   Chancery  Court  of  Knox   County. 
Joseph  W.  Sneed,  Chancellor. 
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Pickle  &  Turner,  for  Southern  Brass  &  Iron 
Company. 

Green  &  Shields,  for  Exeter  Machinery  Works. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  suit  is  brought  to  recover  damages  for  breach 
of  implied  warranty  of  the  quality  and  capacity  of 
a  hoisting  engine  and  attachments  bought  by  the 
complainant  from  the  Exeter  Machine  Works  for 
the  East  Tennessee  Iron  &  Coal  Company. 

The  facts  necessary  to  be  stated  are  as  follows: 
About  August  6, 1900,  the  East  Tennessee  Iron  &  Coal 
(^ompany  ordered  from  the  complainant  a  double  cyl- 
inder, single-drum  hoisting  engine;  the  drum  to  be 
large  enough  to  hold  3,200  feet  of  %"iJ^<*b  wire  rope, 
and  the  engine  of  suflBcient  capacity  and  power  to  haul 
15  empty  coal  cars,  weighing  12,000  pounds,  up  a 
certain  incline,  and  lower  the  same  when  loaded,  and 
weighing  39,000  pounds,  with  brakes  of  sufficient 
strength  and  power  to  hold  the  cars  when  loaded, 
and  let  them  safely  down  the  incline,  for  use  at  its 
coal  mines  at  Pioneer,  Tenn. 

The  complainant  contracted  with  the  defend- 
ant Exeter  Machine  Works,  manufacturers  of 
this  character  of  machinery,  to  supply  the  en- 
gine and  attachments  above  described,  to  be 
delivered  f.  o.  b.  the  cars  at  its  factory  at  Pittston, 
Pa.,  and  shipped  direct  to  the  East  Tennessee  Iron 
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&  Coal  Company,  at  Pioneer,  not  later  than  October 
1,  1900.  The  Exeter  Machine  Works  undertook  to 
fQl  this  order,  and  did  ship  the  East  Tennessee 
Iron  &  Coal  Company  about  the  time  agreed  upon,  a 
hoisting  engine  and  attachments  mentioned,  which 
were  received  and  installed  by  it  at  its  mines  about 
November  15,  1900.  In  about  two  weeks  thereafter 
it  was  discovered  that  the  machinery  was  insufficient 
to  do  the  work  required,  on  account  of  defects  in  the 
drum,  brake  and  some  other  matters,  and  did  not 
conform  to  the  specifications  upon  which  it  was  or- 
dered, and  contracted  to  be  furnished  by  the  Exeter 
Machine  Works.  Instead  of  having  capacity  to  let 
down  the  incline  safely  fifteen  loaded  cars,  of  the 
weight  of  39,000  pounds,  it  would  not  safely  lower 
more  than  nine  loaded  cars,  weighing  24,000  pounds, 
and  for  this  i^eason  failed  to  answer  the  purpose  for 
which  it  was  purchased  by  the  East  Tennessee  Iron 
&  Coal  Company,  and  comply  with  the  specifications 
contained  in  the  orders  given  for  it. 

The  East  Tennessee  Iron  &  Coal  Company,  soon 
after  the  deficiencies  were  discovered,  made  complaint 
of  them  to  complainant  and  the  Exeter  Machine 
Works.  The  complainant  agreed  with  the  East  Ten- 
nessee Iron  &  Coal  Company  to  make  them  good,  and 
notified  the  Exeter  Machine  Works  of  the  failure  of 
the  machinery  to  conform  to  the  specifications  given 
it,  and  demanded  that  it  make  the  same  good,  which 
it  refused  to  do.    Afterwards,  about  April,  1901,  the 
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East  Tennessee  Iron  &  Coal  Company  purchased 
from  the  Exeter  Machine  Works  other  machinery  to 
remedy  the  deficiencies  in  that  already  delivered  to 
it,  so  that  it  would  do  the  work  required,  and  con- 
tracted and  agreed  to  pay  it  f252  for  such  additional 
machinery.  The  defendant,  the  Exeter  Machine 
Works,  knew  at  the  time  the  order  was  placed  with 
it  that  the  machinery  was  for  the  East  Tennessee 
Iron  &  Coal  Company,  and  was  instructed  to  ship 
it  directly  to  it.  The  East  Tennessee  Iron  &  Coal 
Company  paid  the  complainant  for  the  machinery  or- 
dered, but  yet  owes  to  the  Exeter  Machine  Works 
the  f 252  agreed  to  be  paid  it  for  the  additional  ma- 
chinery purchased.  The  machinery  ordered  by  the 
complainant  has  been  used  by  the  East  Tennessee 
Iron  &  Coal  Company  since  it  was  first  installed  at  its 
mines,  and,  when  this  suit  was  brought,  was  consid- 
erably worn  and  depreciated  in  value.  Neither  it 
nor  the  complainant  tendered  back  to  the  Exeter  Ma- 
chine Works  the  defective  machinery,  or  took  any 
steps  to  rescind  the  contract.  The  complainant  has 
not  paid  the  damages  admitted  by  it  to  be  due  the 
East  Tennessee  Iron  &  Coal  Company  for  breach  of 
the  warranty  of  the  machinery,  and  brings  this  suit 
to  recover  from  the  Exeter  Machine  Works  damages 
upon  its  implied  warranty  of  the  machinery  pur- 
chased for  the  use  and  benefit  of  the  East  Tennessee 
Iron  &  Coal  Company. 
The    court    of    chancery    appeals    sustained    the 
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bill  and  granted  the  relief  prayed,  and  the 
defendant,  Exeter  Machine  Works,  has  appealed  and 
assigned  error. 

There  was  an  implied  warranty  on  the  part  of  the 
Exeter  Machine  Works  that  the  engine  and  attach- 
ments ordered  from  it  for  the  special  use  and  pur- 
pose communicated  to  it  at  the  time  were  reasonably 
suitable  and  fit  for  the  purpose  intended,  and  this 
rule  applies  whether  the  machinery  was  in  stock,  or 
specially  manufactured  to  fill  this  particular  order. 
Overton  v.  Phelan,  2  Head,  446;  Tennessee  River  Co. 
V.  Leeds,  13  Pick.,  574  (37  S.  W.,  389) ;  Benj.  Sales 
(4th  Ed.),  sec.  656;  15  Am.  &  Eng.  Enc.  Law  (2d 
Ed.),  p.  1231. 

The  Exeter  Machine  Works,  however,  insists 
that  the  right  of  action  against  it  for  breach 
of  this  implied  warranty  has  been  waived  and  aban- 
doned by  the  acceptance,  use  of  the  machinery,  pay- 
ment therefor  and  failure  to  return  or  offer  to  re- 
turn the  same.  This  contention  is  not  sound.  It 
is  well  settled  that  the  purchaser  of  goods,  with  war- 
ranty as  to  the  quality,  express  or  implied,  may  re- 
cover for  a  breach  of  the  warranty  after  payment, 
without  notice  to  the  seller  of  the  defects,  and  a  re- 
turn or  tender  of  the  goods.  It  is  said  in  15  Am.  & 
Eng.  Enc.  Law  (2d  Ed.),  p.  1255:  "In  case  there 
is  a  breach  of  implied  warranty  of  quality,  there  are 
several  remedies  open  to  the  buyer.  He  may  retain 
the  goods,  and,  when  sued  for  the  purchase  price,  set 
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up  the  breach  in  reduction  of  damages,  or  he  may 
bring  suit  to  recover  the  damages  caused  thereby. 
As  a  general  rule,  whether  the  buyer  retains  the  goods 
and  sues  for  a  breach  of  warranty,  or  retains  the  goods 
and  is  sued  for  the  price,  it  is  not  necessary  for  him, 
to  entitle  him  to  damages  for  the  breach  to  return 
or  oflfer  to  return  the  goods,  or  to  notify  the  seller 
of  the  defects.  The  only  result  of  a  failure  to  return 
the  goods,  or  to  notify  the  vendor  of  their  defective 
quality,  is  to  raise  the  presumption  that  the  com- 
plaint of  the  quality  is  not  well  founded." 

Mr.  Benjamin,  in  his  work  on  Sales  (sections  897, 
899),  says:  "The  second  proposition,  that  the  buyer 
may,  after  receiving  and  accepting  the  goods,  bring 
his  action  for  damages,  in  case  the  quality  is  inferior 
to  that  warranted  by  the  vendor,  needs  no  authority. 
It  is  taken  for  granted  in  all  cases,  there  being  no- 
thing to  create  an  exception  to  the  general  rule  that 
an  action  for  damages  lies  in  every  case  for  a  breach 
of  promise  made  by  one  man  to  another  for  a  good 
and  valuable  consideration.  Not  only  may  the  breach 
of  warranty  be  so  used  in  defense,  but  a  direct  ac- 
tion by  the  buyer  may  be  maintained  for  the  damages 
for  the  breach,  without  notice  to  the  vendor." 

Our  own  cases  are  equally  clear  that  the  benefit 
of  the  warranty  may  be  had  without  a  return  or 
oflfer  to  return  of  the  goods,  and  after  payment. 
Harkleroud  v.  IS'are,  2  8han.  Cas.,  407;  Lewis  v.  Huh- 
hard,  1  Lea,  439,  440  (27  Am.  Kep.,  775) ;  Ford  v. 
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Thompson,  1  Head^  266 ;  Lawrence  v.  Yick,  10  Humph. 
285;  Overton  v.  Phelan,  2  Head,  448. 

it  is  only  necessary  to  return  or  offer  to 
return  the  goods  where  the  purchaser  elects 
to  rescind  the  contract  and  resists  payment, 
or,  where  payment  has  been  made,  recover  the 
entire  consideration,  which  is  the  measure  of 
damages  on  rescission.  If  he  pursues  this  course, 
he  must,  in  such  case,  return  or  tender  back  the 
goods  to  the  vendor  at  the  place  of  delivery  within  a 
reasonable  time,  unless  he  is  excused  by  the  refusal 
of  the  vendor  to  accept  them  if  tendered.  The  re- 
turn or  tender  of  the  goods  is  necessary,  because  the 
purchaser  can  not  be  allowed  to  retain  them  and  re- 
fuse payment  of  all  the  purchase  price.  Where  he 
elects  to  treat  the  contract  as  closed  and  absolute, 
and  sues  for  breach  of  warranty,  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the  prop- 
erty contracted  for  and  that  delivered;  and,  there- 
fore, he  need  not  return  or  tender  back  the  goods, 
but  has  the  right  to  retain  the  same.  15  Am.  &  Eng. 
Enc.  Law,  pp.  1256,  1257;  Allen  v.  Anderson,  3 
Humph.,  581,  583  (39  Am.  Dec,  197). 

Whatever  doubt  our  earlier  cases  have  thrown  upon 
this  question  seems  to  have  grown  out  of  a  confusion 
of  the  measure  of  damages  in  actions  where  the  con- 
tract has  been  rescinded,  and  those  where  it  is  treated 
as  subsisting,  and  damages  sought  for  a  breach. 

The  case  of  Rosson  v.  Hancock,  3  Sneed,  434,  which 
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is  supi>oscd  to  be  in  conflict  with  the  rule  here  an- 
nounced^ was  not  an  action  upon  warranty,  but  for 
fraud  in  the  sale  of  a  slave ;  and  the  question  deter- 
mined was  more  as  to  the  form  of  action  and  meas- 
ure of  damages,  than  the  rights  of  the  parties. 

Judge  Harris,  in  his  dissenting  opinion,  throws 
light  upon  this  case.  He  says:  "The  returning  or 
not  returning  of  the  property  affects  the  measure  of 
damages.  Where  the  property  is  returned  the  party 
has  the  right  to  recover  the  money  he  has  paid,  with 
interest;  but,  where  it  is  not  returned,  then  he  can  re- 
cover the  difference  between  the  value  of  the  property, 
if  free  from  defects  complained  of,  and  what  it  is 
worth,  affected  by  such  defects.  In  other  words,  in  the 
latter  case  he  can  recover  the  amount  the  property 
is  lessened  in  value  by  such  defects.  His  not  return- 
ing the  property  affects  the  measure  of  damages,  but 
not  the  party's  right  of  action."  This  case  was  crit- 
icised and  confined  to  narrow  limits  in  Connor  v. 
Crunk,  2  Head,  247,  and  this  court  declined  to  fol- 
low it  in  the  later  cases  of  McLean  v.  Houston,  2 
Heisk.,  37,  and  Harkleroud  v.  Nave,  supra. 

It  is  urged  upon  behalf  of  the  defendant  that, 
whatever  may  be  the  rule  in  cases  of  express  war- 
ranty is  implied,  and  the  goods  are  retained  and 
paid  for,  an  action  for  a  breach  of  it  can  not  be  main- 
tained ;  and  the  case  of  Kentucky  Saw  Works  v.  lAttle 
River  Land  &  Lumber  Co.  (decided  by  the  court  of 
chancery  appeals,  and  afftrmed  by  this  court),  42  S. 
W.,  527,  is  relied  upon  to  sustain  this  contention.  We 
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have  examined  the  case,  and  do  not  think  that  it  sus- 
tains this  position.  It  was  a  bill  to  recover  the  value 
of  some  saws  sold  the  defendant,  and  the  defense 
seems  to  have  been  a  total  failure  of  consideration, 
resulting  from  unsuitableness  for  the  purpose  intend- 
pd,  and  defects  in  the  saws;  and  while  the  opinion, 
upon  the  authority  of  some  cases  from  other  States 
gives  expression  to  views  which  tend  to  support  de- 
fendant's contention,  the  court  finds  and  holds  that 
the  defendant  had  failed  to  prove  that  the  saws  were 
defective  and  unfit  for  the  use  for  which  they  were 
purchased,  when  received,  and  were  in  fact  used  by 
the  defendant.  What  was  said  was  in  view  of  the 
defense  of  total  failure  of  consideration,  and  the  fur- 
ther failure  to  show  that  the  saws  were  defective  or 
unfit  for  the  use  intended,  upon  which  latter  ques- 
tion of  fact  the  case  was  decided.  We  are  unable  to 
see  any  reason  for  a  different  rule  in  cases  of  ex- 
press and  implied  warranty.  They  are  of  equal  dig- 
nity, and  equally  binding  upon  the  parties,  and  the 
measure  of  damages  is  the  same  in  both. 

We  are  therefore  of  the  opinion  that  no  notice  to 
the  seller  of  the  defects  in  the  machinery,  or  return 
or  tender  back  of  it,  was  necessary,  and  that  this  ac- 
tion may  be  maintained,  after  payment,  for  a  breach 
of  the  implied  warranty  of  the  quality  and  suitable- 
ness of  the  machinery  supplied  by  the  defendant ;  and 
the  decree  of  the  court  of  chancery  appeals,  allow- 
ing a  recovery  of  the  damages  sustained,  is  affirmed^ 
with  costs. 
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Harbison  v.  McMillan. 
(Knoxville.    September  Term,  1902.) 

1.    JUSTIOB'S  WABBANT.    Evidence  under  must  be  con- 
fined to  canee  of  action  stated  in. 

Upon  the  trial  in  the  circuit  court  of  a  suit  instituted  by  war- 
rant before  a  justice  of  the  peace  and  appealed  therefrom  to 
the  circuit  court,  the  proof  must  be  confined  to  the  cause  of 
action  averred  in  the  warrant  and  it  is  error  for  the  trial 
judge  to  admit  evidence  of  facts  constituting  a  cause  of 
action  not  embraced  in  the  warrant.     (Poatf  pp,  79-80.) 

Cases  cited  and  approved:  Watkins  v.  Kittrell,  3  Bax.,  38; 
Sale  V.  Eichberg,  105  Tenn.,  333-346. 

9.    SAME.    Illnstration  of  ruIe^This  case. 

In  support  of  a  warrant  which  averred  plaintiff's  cause  of 
action  to  be  a  "debt  due  by  board  account  under  five  hun- 
dred dollars/'  it  was  error  to  admit  evidence  of  the  value 
of  the  services  of  plaintifF's  wife  in  nursing  the  wife  of  de- 
fendant and  to  instruct  the  jury  that  there  could  be  a 
recovery  therefor  as  well  as  for  board.     (Post,  pp.  79,  80.) 

8.    HUSBAND  Ain>  WIFE.    Wife's  authority  to  bind. 

A  wife  in  the  absence  of  objection  interposed  by  the  husband, 
has  the  lawful -right  to  invite  her  kinsfolk  and  friends  to 
her  husband's  home;  and  a  guest  so  invited  can  not,  after 
departure,  be  made  liable  for  board  and  lodging  at  the  suit 
of  the  huspband.     (Post,  pp.  80,  82.) 

4.    SAKE.    Husband's  rights  as  head  of  family  preserved  by 
what. 

The  rule  above  stated  does  not  interfere  with  husband's  com* 
mon  law  rights  as  head  of  the  family,  because  the  wife's 
right  depends  upon  the  failure  of  the  husband  to  object  when 
the  invitation  is  given  and  accepted.     (Post,  p.  82.) 
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5.  SAMB.    Marital  relation  in  this   country— presumption 
tliiOrofirom. 

The  guest  coming,  with  a  lawful  and  honorable  purpose,  to 
the  husband's  home,  upon  the  invitation  of  the  wife,  has  the 
right  to  infer  full  authority  in  the  wife  to  make  the  invita- 
tion,  in  the  absence  of  known  objection  upon  the  part  of 
the  husband;  and  this  presumption  arises  from  and  is  bound 
upon  the  marriage  relation  in  this  country  and  the  post  of 
honor  and  esteem  the  wife  occupies  in  our  modern  domestic 
arrangements.     (Post,  p.  82.) 

6.  EVIDENOB.    Exclusion  of,  error,  when. 

Upon  suit  for  board  of  defendant's  wife,  it  is  error  to  exclude 
testimony  tending  to  show  that  defendant  brought  his  wife 
to  home  of  plaintiff  on  the  inyitation  of  plaintiff's  wife. 
{Post,  p.  81.) 

7.  SAME. 

In  an  action  for  board  of  the  serving  girl  of  defendant's  wife, 
it  was  error  to  exclude  testimony  showing  that  the  serv- 
ing girl  accompanied  the  wife  of  defendant  to  the  home  of 
plaintiff  upon  request  of  the  wife  of  plaintiff  in  order  to  as- 
sist in  the  housework,  because  such  testimony  was  compe- 
tent as  bearing  upon  the  value  of  the  board  to  be  charged, 
If  any,  for  said  servant.     {Post,  p.  83.) 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox 
County.     Joseph  W.  Snbbd,  Judge. 

Ingersoll  &  Peyton,  for  Harrison. 

J.  C.  J.  Williams  and  J.  W.  Drummond,  for  Mc- 
Millan. 
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Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  judgment  of  the  circuit  court  in  this  case  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial, 
for  the  following  reasons: 

1.  The  cause  of  action  stated  in  the  warrant,  on 
which  the  case  was  tried  before  the  justice  of  the 
peace,  from  whose  judgment  the  appeal  was  taken 
to  the  circuit  court,  was  as  follows:  "Debt  due  by 
board  account  under  five  hundred  dollars."  His  hon- 
or, the  circuit  judge,  allowed  testimony  to  be  intro- 
duced not  only  showing  that  Mrs.  Harrison  was  sick 
when  she  came  to  the  home  of  the  plaintiff  below 
(which  was  not  controverted),  but  also  other  testimony 
to  the  effect  that  the  plaintiff's  wife  waited  on  her 
in  her  illness  for  about  four  weeks,  and  that  the  ser- 
vices of  the  plaintiff's  wife,  according  to  her  own  es- 
timate, were  reasonably  worth  for  such  nursing  |1 
per  day;  also  testimony  that  the  services  of  profes- 
sional or  trained  nurses  were  worth  from  |2  to  |5 
per  day,  "and  the  plaintiff's  wife  was  an  intelligent 
and  attentive  nurse."  The  court  also,  in  charging 
the  jury,  told  them  that  the  action  was  not  only  for 
board,  but  also  for  nursing  the  defendant's  wife  in 
the  illness  above  referred  to,  and  that  plaintiff  might 
recover  for  the  nursing  as  well  as  for  the  board,  and 
that  it  would  be  their  duty  to  ascertain  from  the  tes- 
timony what  would  be  a  reasonable  charge  for  the 
nursing  as  well  as  for  the  board.    It  is  clear  from  the 
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record  that  the  jury  must  have  allowed,  and  did  al- 
low, somethiug  for  the  nursing.  The  error  was  there- 
fore hurtful.  That  it  was  error  on  the  trial  of  the 
ease  in  the  circuit  court  to  allow  testimony  of  a  cause 
of  action  not  embraced  in  the  warrant  is  shown  by 
the  case  of  Watkins  v.  Kittrell,  3  Baxt.,  38.  And 
see  Sale  v.  Eichberg,  105  Tenn.,  333-346  (59  S.  W., 
1020;  52  L.  R.  A.,  894). 

2.  Defendant  below  offered  to  prove  by  himself 
and  his  daughter,  Josie,  that  a  day  or  two  just  im- 
mediately preceding  his  bringing  his  wife  to  plain- 
tiff's home,  while  he  and  his  daughter,  Josie,  were 
at  plaintiff's  home,  and  before  he  returned  to  his  own 
home  to  get  his  wife,  ^'plaintiff's  wife  invited  and 
urged  him  to  bring  his  wife  down  to  plaintiff's  house, 
so  that  she  and  her  mother  might  have  her  with  them 
for  a  while;"  but,  on  objection  of  plaintiff,  the  court 
below  excluded  this  testimony  as  incompetent.  To 
this  action  of  the  court,  defendant  excepted,  and  has 
assigned  error  thereon. 

To  properly  understand  this  matter,  it  should 
be  stated  that  it  is  conccnled  that  plaintiff's 
wife  and  defendant's  wife  were  sisters,  and, 
further,  that  no  testimony  was  offered  in  the  court 
below  tending  to  show  that  plaintiff  had  at  any  time 
forbidden  his  wife  to  invite  her  relatives  to  his  home. 
There  was,  however,  evidence  tending  to  show  that 
when  defendant  first  brought  his  wife  to  plaintiff's 
house  he  said  that  he  would  compensate  plaintiff  "for 
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staying  with  him;"  but  there  was  no  evidence  tend- 
ing to  show  that  plaintiff  at  the  time  accepted  the 
proffer  then  made,  if  such  proffer  was  in  fact  made. 
There  was  also  evidence  tending  to  show  that  prior  to 
the  last  invitation,  which  defendant,  as  above  stated, 
offered  to  prove  had  been  given  him  by  plaintiff's 
wife,  the  wife  of  plaintiff  had  written  several  affec- 
tionate letters  to  her  sister,  defendant's  wife,  urging 
her  to  make  a  visit  to  her;  also  that  plaintiff  him- 
self had  previously  invited  defendant's  wife  to  make 
the  visit;  but  that  all  invitations  had  been  declined 
prior  to  the  last,  on  account  of  the  very  low  state  of 
liealth  of  defendant's  wife.  The  proof  further  tended 
to  show  that  the  letters  of  the  wife  were  written  at 
various  dates  running  from  June  1  to  September  21, 
1899,  and  that  the  invitation  which  the  husband,  the 
plaintiff  himself,  gave,  was  extended  between  Septem- 
ber 21st  and  the  close  of  that  month;  also  that  the 
last  invitation  which  plaintiff's  wife  is  said  to  have 
given,  and  which  defendant  offered  to  prove,  as  be- 
fore stated,  by  himself  and  his  daughter  elosie,  was 
given,  if  given  at  all,  on  the  1st  or  2d  day  of  October; 
that  this  was  the  last  invitation  given  by  either  plain- 
tiff or  his  wife,  and  that  defendant  immediately  there- 
after went  home,  and  conveyed  his  wife  to  plaintiff's 
house.  In  short,  if  this  testimony  had  been  admitted, 
it  would  have  tended  to  show  that  defendant  brought 
his  wife  to  plaintiff's  home  on  invitation  of  the  plain- 
tiff ^s  wife. 
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We  think  the  exclusion  of  this  testimony  was 
error.  A  wife,  in  the  absence  of  objection  inter- 
posed by  her  husband^  has  the  lawful  right  to  invite 
her  kinsfolk  and  friends  to  her  husband's  home;  and 
if  such  guests  come  on  the  wife's  invitation,  and  re- 
main without  notice  of  the  husband's  objection  to 
their  presence,  the  husband  can  not,  after  they  de- 
part, bring  a^  action  for  board  and  lodging.  This 
does  not  interfere  with  the  husband's  common-law 
right  to  be  and  to  act  as  the  head  of  the  family.  The 
qualification  that  the  wife's  right  depends  upon  the 
absence  of  objection  on  his  part  fully  preserves  the 
husband's  authority.  But  in  the  absence  of  known  ob- 
jection on  the  part  of  the  husband,  any  guest  that 
comes,  with  a  lawful  and  honorable  purpose,  to  the 
husband's  home,  on  the  wife's  invitation,  has  the 
right  to  infer  and  believe  that  the  wife  is  acting  with 
the  husband^s  consent.  This  presumption  is  based 
upon  the  nature  of  the  marriage  relation  in  this  coun- 
try, the  post  of  honor  and  esteem  the  wife  occupies 
in  our  modern  domestic  arrangements,  and  the  mu- 
tual confidence  and  respect  that  the  law  delights  to 
believe  usually  exists  between  the  married  pair,  and 
which,  in  our  modern  days,  it  always  encourages. 
Probably  no  such  presumption  could  be  indulged  in 
the  early  days  of  the  common  law,  when  the  wife 
was  but  the  husband's  servant ;  but  the  laws  are  tem- 
pered and  refined  as  social  development  proceeds,  and 
this  humanizing  tendency  is  shown  no  more  truly 
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in  statates  than  in  that  larger  body  of  law  slowly 
evolving  in  the  lucubrations  of  courts.  In  the  pres- 
ent case  there  is  the  less  difficulty  in  indulging  the 
presumption  of  the  husband's  consent  because  of  the 
conceded  fact  that  both  the  husband  and  wife  had 
previously,  and  only  a  short  time  previously,  each  in- 
vited the  defendant's  wife  to  visit  the  plaintiff's  home. 

3.  The  court  below  also  erred  in  excluding  the  fol- 
lowing testimony,  viz. :  Defendant  offered  to  prove 
by  himself  and  his  daughter,  Josie,  that  after  he  had 
brought  his  wife  to  plaintiff's  house,  and  just  before 
he  brought  down  the  serving  girl,  Fanny  Duncan,  to 
assist  in  doing  the  housework,  plaintiff's  wife  had  re- 
quested defendant  to  bring  the  said  Fanny  Duncan 
to  assist  in  the  housework,  etc.  This  testimony  was 
competent  as  bearing  upon  the  value  of  the  board  to 
\fe  charged,  if  any,  for  the  said  Fanny. 

It  is  unnecessary  to  refer  specifically  to  the  objec- 
tions made  concerning  his  honor's  failure  to  give  the 
jury  instructions  sufficiently  full  as  to  the  effect  and 
bearing  of  an  invitation  to  visit  the  plaintiff's  house, 
and  the  acceptance  thereof,  upon  the  asserted  right 
to  charge  thereafter  for  board  and  lodging.  No  doubt 
this  error  will  be  avoided  upon  the  next  trial. 

For  the  errors  indicated,  the  judgment  of  the  court 
below  will  be  reversed,  and  the  cause  reniande<l  for 
a  new  trial. 


J 
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Morgan  et  ah  v.  Betterton  &  Co. 
(Knoxville.    September  Term,  1902.) 

1.  SUMHABY  PBOOEEDINaS.    Kiut  be  strictly  construed. 

The  proceedings  before  a  Justice  of  the  peace,  tinder  which 
Judgments  by  motion  are  rendered,  are  summary  and  must  be 
strictly  construed.'   {Post,  p.  89.) 

Cases  cited  and  approved:  Brkman  r.  Carnes,  101  Tenn.,  136; 
Wlngfleld  V.  Crosby,  5  Cold.,  241. 

2.  SAJCB.    OFFICIAL   BOND.     Jurisdiction  of  justice    of 
tbe  peace  to  render  judgment. 

In  the  absence  of  notice,  a  Justice  of  the  peace  has  no  jurisdic- 
tion to  render  Judgment  by  motion  against  the  sureties  upon 
the  official  bond  of  a  constable,  without  the  production  in 
evidence,  in  support  of  the  motion,  of  a  copy  of  the  official 
bond  certified  by  the  clerk  of  the  county  court  under  the 
seal  of  the  court.  Such  bond  when  recorded  becomes  a 
Judicial  record  and  a  copy  thereof  when  used  in  evidence 
must  be  certified  as  required  by  the  statute.  {Post,  pp. 
88-89.) 

Code  construed:  Sections  5982,  476  (S.);  4976,  442  (M.  ft  V.); 
4171,  385  (T.  ft  S.) 

8.  SAKE.  Jurisdiction  of  justice  of  peace  essential  to  ^ve 
circuit  court  jurisdiction  on  appeal. 
Upon  an  appeal  from  such  Judgment  of  the  Justice  of  the  peace 
to  the  circuit  court,  that  court  acquires  no  Jurisdiction  to 
render  Judgment  against  the  sureties  on  the  official  bond, 
either  by  the  appeal  or  by  the  production  of  a  properly  certi- 
fied copy  of  the  bond  in  that  court.     {Post,  p.  89.) 

4.    8AKB.    Evidence  of  insuflicient  return  will  not  support 
motion  for  nonreturn  of  execution. 

When  the  motion  is  for  a  nonreturn  of  an  execution  only  and 
contains  no  averment  whatever  with  rf^spect  to  an  insufficient 
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return,  it  is  error  for  the  trial  judge  to  instruct  the  Jury  that 
they  could  render  judgment  for  an  insufficient  return,  and 
to  state  to  them  that  the  motion  covered  this  latter  ground. 
{Post,  pp.  89-90.) 

Gases  cited  and  approved:     Watkins  v.  Barnes,  1  Sneed,  202. 

5.    00UBT8.    Appellate  jurisdiotion,  doctrine  of,  reaffirmed. 

It  is  axiomatic  that  the  appellate  jurisdiction  of  a  court  in 
any  given  case  is  dependent  upon  the  existence  of  jurisdic- 
tion, either  original  or  appellate,  in  the  court  from  which  the 
appeal  comes.     {Post,  p.  89.) 


FROM    HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.     Floyd  Estill^  Judge. 

Murray,  Murray  &  Pbake  and  T.  W.  Batchelor, 
for  I.  C.  Morgan. 

J.  A.  CaldwelL;,  for  Betterton  et  al. 

Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  suit  was  begun  by  motion  before  a  justice  of 
the  peace  of  Hamilton  county  against  the  plaintiff 
in  error,  I.  C.  Morgan,  and  his  sureties  on  his  official 
bond  as  constable;  notice  not  being  served  on  the 
sureties,  but  on  Morgan  alone. 

The  paper  presented  before  the  justice  of  the  peace 
as  the  basis  of  the  motion,  purporting  to  be  a  copy  of 
the  bond,  had  upon  it  only  the  following  certificate: 
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"The  foregoing  is  a  correct  copy  of  bond  and  oath  of 
I.  C.  Morgan,  constable,"  etc.  "This  3d  day  of  Jan- 
uary, 1900.    E.  J.  Dillard,  deputy  clerk." 

The  motion,  as  made  before  the  justice  of  the  peace, 
was  for  the  nonreturn  of  an  execution  specified  there- 
in. The  justice  of  the  peace  rendered  judgment 
against  Morgan  and  his  sureties  on  the  motion,  and 
the  cause  was  thereupon  appealed  to  the  circuit  court. 

In  that  court  Betterton  &  Co.  offered  the 
same  paper,  purporting  to  be  a  copy  of  the 
bond,  that  had  been  offered  before  the  justice 
of  the  peace,  and  it  was  objected  to,  because 
not  properly  certified.  The  objection  was  sustained, 
but  his  honor,  the  circuit  judge,  allowed  Betterton 
&  Co.  to  have  placed  upon  the  paper  a  fuller  certifi- 
cate showing  that  the  paper  was  "a  full,  true  and  per- 
fect copy  of  the  bond"  of  the  said  constable  as  the 
same  appeared  of  record  in  his  office,  etc.;  the  cer- 
tificate being  signed  by  the  clerk  of  the  county  court, 
and  having  attached  thereto  the  seal  of  the  court. 
The  paper  was  then  again  offered  in  evidence,  but 
was  objected  to  on  the  ground  that,  inasmuch  as  the 
certificate  was  fatally  defective  when  the  paper  pur- 
porting to  be  a  copy  of  the  bond  was  offered  in  evi- 
dence before  the  justice  of  the  peace,  and  no  notice 
of  the  proceeding  having  been  served  on  the  sureties, 
the  justice  of  the  peace  acquired  no  jurisdiction  of 
them,  and,  if  he  had  no  jurisdiction,  the  circuit  court 
could  not  acquire  jurisdiction  by  appeal,  and  that, 
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if  jurisdiction  had  not  been  acquired  by  the  appeal, 
it  could  not  be  conferred  by  placing  a  new  certificate 
upon  the  bond  after  the  cause  had  reached  the  cir- 
cuit court.  This  objection  was  overruled  by  the  cir- 
cuit judge,  and  his  action  in  this  regard  is  assigned 
as  error. 

Error  is  also  assigned  upon  the  charge  which 
his  honor  delivered  to  the  jury.  The  portion  of 
the  charge  objected  to  was  as  follows :  After  charging 
correctly  upon  the  subject  of  the  nonreturn  of  an 
execution,  he  proceeded :  "As  before  stated,  the  mo- 
tion is  predicated  upon  the  idea,  also,  that  the  return 
is  insufficient.  The  mere  indorsement  upon  the  ex- 
ecution that  he  had  collected  twenty-five  dollars,  and 
dating  it,  without  any  other  explanation  of  his  ac- 
tion, would  not  be  a  complete  and  sufficient  return 
within  the  meaning  of  the  statute,  and,  if  that  is  the 
proof  in  the  case,  your  verdict  should  be  for  the  plain- 
tiff." 

His  honor  stated  the  substance  of  the  return 
correctly,  but  he  did  not  correctly  state  the  motion. 
That  was  for  nonreturn  of  the  execution  only.  It 
contained  no  averment  whatever  with  respect  to  an 
insufficient  return. 

It  is  also  insisted  by  the  plaintiff  in  error  that 
there  was  no  evidence  of  a  nonreturn,  and  error  is  as- 
signed upon  this  matter. 

As  to  the  first  error :  The  paper  which  was  offered 
purported  on  its  face  to  be  a  record   of   Hamilton 
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county — ^a  bond  executed  by  Morgan  as  one  of  the 
constables  of  that  county ;  to  have  been  marked  filed 
in  the  office  of  the  county  court  clerk  on  the  4th  day 
of  January,  1899,  by  "J.  N.  McCutchen,  clerk,"  and 
had  indorsed  thereon  what  purported  to  be  the  offi- 
cial oath  of  Morgan,  with  the  following  jurat  at- 
tached thereto:  "Sworn  to  and  subscribed  in  open 
court,  this  4th  day  of  January,  1899.  E.  J.  Dillard, 
I).  Clerk." 

In  view  of  these  facts,  and  of  the  rule  that 
the  court  is  presumed  to  know  the  officers  of  the 
several  counties  of  the  State,  it  is  insisted  by  defend- 
ant in  error  that  the  paper  was  prima  facie  admissi- 
bh^,  under  the  authority  of  Stinson's  Lessee  v.  Rus- 
,^cll,  2  Overt.,  40-42.  On  the  other  hand,  it  is  insisted 
by  the  plaintiff  in  error  that  the  rule  established  in 
this  case  as  to  informal  certificate  has  been  super- 
seded by  the  Code,  and  that  the  latter  requires  that 
the  certificate  shall  be  under  the  seal  of  the  court. 

Such  is  the  retiuirement  of  secticm  5579  of  Shan- 
non's Code.  This  section  is  in  a  chapter  entitled  "Doc- 
umentary Evidence,"  and  itself  applies  in  terms  to 
"judicial  records."  We  think  the  term  "judicial  rec- 
ords," as  used  in  this  section,  is  sufficiently  broad  to 
cover  the  bond  of  a  constable,  which  is  required  to 
be  recorded  in  the  county  court.  Shannon's  Code, 
section  476.  The  Code  provision  is  lav:er  than  the 
case  above  referred  to,  and  others  cited  by  counsel 
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for  defendant  in  error,  and  supersedes  these  cases  as 
to  the  proper  form  of  certificate. 

It  follows  that  there  was,  in  truth,  no  certified  copy 
of  the  constable's  bond  produced  before  the  justice 
of  the  peace  under  the  facts  above  stated. 

From  this  it  follows  that  the  justice  of  the  peace 
never  acquired  jurisdiction  of  the  sureties,  because, 
no  notice  having  been  served  on  them,  it  was  essen- 
tial to  his  jurisdiction  over  them  that  the  plaintiff 
should  have  produced  to  him  a  certified  copy  of  the 
lK)nd.  Shannon's  Code,  section  5982.  The  section 
referred  to  does  not  use  the  term  "jurisdiction,"  but 
that  is  necessarily  its  meaning,  because  the  rendering 
of  judgment  is  the  first  act  to  be  done  by  the  justice 
of  the  peace  in  such  a  case,  and,  if  he  have  no  power 
to  do  this  without  the  certified  copy  of  the  bond,  he 
has  no  power  over  them  at  all.  The  proceedings  under 
which  judgments  by  motion  are  rendered  are  sum- 
mary, and  must  be  strictly  construed.  ErJcman  v. 
Games,  101  Tenn.,  136  (45  S.  W.,  1067) ;  Wingficld 
v.  Crosby^  5  Cold.,  241.  The  justice  of  the  peace  hav- 
ing been  without  jurisdiction  as  to  the  sureties,  the 
circuit  court  could  acquire  none  as  to  them' by  appeal. 
Nor  could  it  acquire  jurisdiction  of  them  by 
the  introduction  of  a  properly  certified  copy  of  the 
bond  in  that  court;  and  this  because  its  jurisdiction 
of  the  cause  was  only  appellate,  and  not  original.  It 
is  axiomatic  that  the  appellate  jurisdiction  of  a  court 
in  any  given  case  is  dependent  upon  the  existence  of 
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jurisdiction,  either  original  or  appellate,  in  the  court 
from  which  the  appeal  comes. 

It  follows  that  the  first  assignment  of  error  must 
be  sustained. 

The  second  assignment  of  error  must  also  be  sus- 
tained. His  honor,  the  circuit  judge,  committed  error 
in  instructing  the  jury  that  they  could  render  judg- 
ment as  for  an  insufficient  return,  and  in  stating  to 
them  that  the  motion  covered  this  ground,  when  in 
fact  it  covered  only  the  ground  of  nonreturn.  Wat- 
kins  V.  Barnes,  1  Sneed,  202. 

The  third  error  assigned  is  not  well  taken,  there 
being  some  evidence  to  sustain  the  averment  of  non- 
return of  the  execution;  but  this  does  not  alter  the 
result. 

Let  a  judgment  be  entered  reversing  the  judgment 
of  the  court  below,  and  remanding  the  cause  for  a 
new  trial  as  to  Morgan,  but  dismissing  it  as  to  the 
sureties.  The  defendant  in  error  will  pay  all  the  costs 
of  this  court. 
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FiBST  National  Bank  op  Moeeistown  v.  Hun- 
ter et  al8. 

{Knoxville.    September  Term,  1902.) 

1.  HATIONAL  BANKS— Uaury   paid.    No   remedy   for,   by 
crou  bill. 

In  an  action  by  a  national  bank  on  notes  held  by  it,  the  de- 
fendant can  not  avail  himself,  by  way  of  set-off,  recoup- 
ment or  counterclaim,  either  in  defense  or  by  cross  bill,  of 
the  amount  of  usury  actually  paid  to  complainant  bank,  even 
though  the  notes  in  suit  represent  the  unpaid  remnants  of  a 
series  of  renewals  upon  which  the  usury  was  paid.  (Post, 
(pp.  93-97.) 

Statutes  cited:  United  States  Revised  Statutes,  sees.  5197- 
6198. 

Cases  cited:    Barnet  v.  Bank,  98  U.  S.,  55;  Driesbach  r.  Bank, 
104  U.  S.,  52;  Stephens  v.  Bank,  111  U.  S.,  197;  Haseltine  v. 
Bank,  183  U.  S.,  136;   Hambright  v.  Bank,  3  Lea,  40;   Bar- 
rett V,   Bank.   85  Tenn.«   426. 

2.  SAMS.    Same.    Bemedy  for,  separate  exclusive  action. 

For  usury  paid  to  a  national  bank,  the  remedy  provided  by, 
the  statute  of  the  United  States  Is  exclusive  and  is  a  sep- 
arate action  in  the  nature  of  debt.     (Post,  pp.  95-97.) 

Citing  same  8ta4:ute8  and  cases. 

8.    SAKB.    Same.    Penalty  for—dictum. 

Under  section  5198  of  the  Revised  Statutes  of  the  United  States, 
the  penalty  to  be  recovered  for  usury  taken  and  received 
by  a  national  bank  is  twice  the  amount  taken  and  received 
within  two  years  next  preceding  the  institution  of  the  action 
therefor.     (Post,  p.  97.) 
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4.    SAKE.    Same.    (Question  reserved. 

Because  not  necessary  to  a  determination  of  this  case,  the 
court  reserved  the  question  as  to  what  court  or  courts  has 
jurisdiction  to  entertain  and  enforce  an  actioa  for  usury 
paid  to  a  national  bank.     {Posty  pp.  97-98.) 

6.    SAME.    Same.    Case  in  judsnoieiit. 

Complainant,  a  national  bank,  brought  suit  in  chancery  court 
on  two  notes  for  |300  and  $275,  respectively,  the  last  of  a 
series  of  notes  originally  for  |4,500  and  $1,500,  respectively, 
which  had  been  renewed,  discounted  and  partially  paid  on 
from  time  to  time  in  the  bank  for  about  ten  years;  defend- 
ant answered,  denying  all  liability  and  filed  a  cross  bill  seek- 
ing to  recover  double  the  amount  of  usury  which  had  been 
charged  and  paid  under  the  entire  series  of  renewals  and 
discounts.  The  notes  in  suit  bore  no  interest  until  after  ma- 
turity. 

Held,  1st.  The  complainant  bank  was  entitled  to  recover  the 
amount  of  the  notes  sued  on  with  legal  interest  thereon  from 
the  date  of  their  maturity-  2d.  Defendant  could  not,  by  set 
off,  defeat  complainant's  recovery,  or,  by  cross  bill,  recover 
the  amount  of  usury  paid  to  the  bank  upon  the  original  or 
series  of  renewal  notes.     iPoat^  pp.  93-98.) 


FROM  WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washington 
County.    H.  H.  Carr,  Special  Chancellor. 

Shields  &  Mountcastle  and  Kirkpatrick,  Wil- 
IJAMS  &  Bowman^  for  the  bank. 

A.  R.  Johnson  and  Reaves  &  Reaves,  for  Hunter 
et  als. 
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Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
("curt.* 

The  original  bill  in  this  cause  was  to  recover  upon 
two  notes  made  by  defendants.  It  w^as  brought  by 
tlie  complainant  bank,  located  at  Morristown,  in 
Hamblen  county,  against  defendants,  in  Washington 
county. 

The  notes  amounted  to  about  $300  and  f275 
respectively,  and  are  the  last  of  a  series  of  notes  orig- 
inally for  |4,500  and  |1,500,  respectively,  which  have 
been  renewed  and  discounted  and  partially  paid  on 
from  time  to  time  in  the  bank  for  about  ten  years. 
There  was  an  answer  denying  liability,  and  a  cross 
bill  which  sought  to  recover  double  the  amount  of 
usury  which  had  been  charged  and  paid  under  the  en- 
tire series  of  renewals  and  discounts. 

The  original  complainant  filed  a  plea  in  abatement 
that  the  action  to  recover  the  usury  could  only  be 
brought  in  the  circuit  court  of  Hamblen  county,  the 
situs  of  the  complainant  bank. 

There  was  a  replication  to  this  plea,  set- 
ting out  that  the  cross  action  was  based  upon 
the  same  subject-matter  as  that  embraced  in  the  orig- 
inal suit,  which  complainant  had  brought  in  the  chan- 
cery court  of  Washington  county,  and  that  the  mat- 
ters set  up  in  the  cross  bill  were  necessary  to  be  con- 
sidered in  order  to  reach  the  justice  and  merits  of  the 
case. 

*Mr.  Justice  Shields,  being  of  counsel,  did  not  sit  in  this  cause. 
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The  plea  was  sustained,  the  cross  action  dis- 
missed,  and  proper  exceptions  were  taken. 

A  trial  upon  the  merits  was  had,  and  all  relief  was 
denied  complainant,  and  its  bill  was  dismissed,  and 
it  appealed. 

In  the  court  of  chancery  'appeals  the  decree 
of  the  chancellor  was  virtually  sustained,  and  the 
cause  was  referred  for  an  account  of  the  usurious  in- 
terest paid,  which  it  was  declared  should  be  allowed 
for  a  period  of  six  years  back  as  a  set-oflf  to  the  ac- 
tion brought.  The  defendants  prayed  an  appeal  from 
so  much  of  the  decree  as  limited  their  right  of  recov- 
ery to  six  years,  and  the  complainant  prayed  a  broad 
appeal. 

For  defendants  it  is  insisted  that  tliey  are  entitled 
to  recover  all  usury  paid  and  charged  during  the 
whole  series  of  transactions,  extending  over  about 
ten  years;  that  the  complainant  did  not  rely  upon 
any  statute  of  limitations  in  its  pleadings,  and  hence 
could  not  on  the  hearing.  In  this  connection  it  is 
said  that,  when  there  is  a  series  of  renewals  and  dis- 
counts,  the  party  sued  has  the  right  to  a  credit  for  all 
the  usury  received  during  the  whole  period,  and  on 
all  the  transactions;  citing  a  number  of  Tennessee 
cases,  which  undoubtedly  so  apply  the  Tennessee  law 
in  defense  and  on  recovery  of  usury. 

For  complainant  it  is  insisted  that  the  defendants' 
right  to  recovery  depends  upon  the  provisions  of  the 
acts  of  Congress  relating  to  usury  received  by  national 
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banks,  and  that  such  banks  are  liable  fop  usury  only 
in  the  manner  and  to  the  extent  provided  in  such 
acts,  and  not  in  the  manner  and  to  the  extent  pro- 
vided by  the  local  laws  of  the  State. 

We  are  of  opinion  this  question  is  settled  by  the 
late  case  of  Haseltine  v.  Bank,  183  U.  S.,  135  (22 
Sup*  Ct,  50 ;  46  L.  Ed.,  118) .  In  that  case  it  is  said : 
'^Two  separate  and  distinct  classes  of  cases  are  con- 
templated by  the  section  of  the  act"  (referring  to 
sections  5197,  5198  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Oomp.  St.,  1901,  p.  3493] ) : 
"First,  those  wherein  usurious  interest  has  been 
taken,  received,  reserved  or  charged,  in  which  case 
there  shall  be  *a  forfeiture  of  the  entire  interest  which 
the  note  carries  with  it,  or  which  has  been  agreed 
to  be  paid  thereon  f  second,  in  case  usurious  interest 
had  been  paid,  the  i)erson  paying  it  may  recover  back 
twice  the  amount  of  interest,  *thus  paid  from  the  asso- 
ciation taking  or  receiving  the  same.' 

While  the  first  clause  refers  to  interest  taken 
and  received,  as  well  as  reserved  and  charged, 
the  latter  part  of  the  clause  apparently  lim- 
its the  forfeiture  of  such  interest  to  such 
as  the  evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid,  in  contradistinction  to 
the  interest  actually  paid,  which  is  covered  by  the 
second  clause  of  the  statute.  Carrying  this  perfectly 
obvious  distinction  in  mind,  the  cases  in  this  court 
are  perfectly  harmonious." 
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The  supreme  court  of  Missouri  was  <-orre(*t 
in  holding  that  defendants  could  not  be  al- 
lowed set-oflf  or  credit  for  the  usury  thus  paid, 
the  remedy  prescribed  by  the  statute  being  ex- 
clusive. Barnet  v.  Bank,  98  U.  S.,  555  (25  L.  Ed., 
212) ;  Drieshack  v.  Bank,  104  U.  S.  52  (26  L.  Ed., 
658) ;  TTambright  v.  Bank,  3  I^a,  40  (31  Am.  Rep., 
629) ;  Barrett  v.  Bank,  85  Tenn.,  426  (3  S.  W.,  117; 
22  Enc.  PI.  &  Prac,  491). 

The  notes  sued  on  in  this  case  have  been 
discounted  by  the  bank;  that  is,  the  interest 
to  maturity  was  paid  when  the  notes  were 
taken  by  the  bank.  In  this  way  the  interest  on  the 
notes  w^as  paid  when  they  were  discounted.  Bobo  v. 
Bank,  92  Tenn.,  449  (21  S.  W.,  888).  They  carry 
no  interest  with  them  until  after  maturity. 

In  the  Haseltine  case  the  forfeiture*  of  the  interest  is 
limited  to  such  interest  as  the  evidence  of  debt  carries 
with  it,  and  which  has  been  agreed  to  be  paid,  in  con- 
tradistinction to  the  interest  actually  paid,  which  is 
covered  by  the  second  clause  of  the  statute. 

The  only  right  to  recrover  back  usury  which  has  been 
paid  is  that  given  by  the  second  sec^tion  of  the  act, 
which  is,  in  substance,  that  the  person  by  Avhom  it  has 
been  paid,  or  his  legal  representatives,  may  recover 
back  in  an  action  of  debt  twice  the  amount  of  the  usu- 
ry they  paid,  from  the  association  taking  or  receiving 
the  same,  provided  such  action  is  commenced  within 
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two  years  from  the  time  the  usurious  transaction 
occurred. 

The  usurious  transaction  occurred  when  the  several 
notes  were  discounted,  so  far  as  the  transaction  may 
be  affected  by  the  statute  of  limitations.  Boho  v. 
Bank,  92  Tenn.,  457  (21  S.  W.,  888). 

So  far  as  the  notes  sued  on  in  this  case  are  con- 
cerned, they  carry  no  interest  with  them  prior  to 
maturity,  and  they  can  not,  therefore,  be  credited  or 
defended  against,  as  to  any  interest  embraced  in  them, 
under  the  first  section  of  the  act. 

Can  the  defendants,  under  their  cross  bill,  recover 
the  usury  which  they  may  have  heretofore  paid  upon 
the  series  of  renewals  and  discounts  out  of  which  the 
present  notes  arise,  and  of  which  they  are  the  rem- 
nants? 

We  are  of  opinion  they  can  not,  but  their 
remedy  is  by  a  separate  action,  in  the  nature  of  an 
action  of  debt,  under  the  second  section  of  the  act 
referred  to.  Barnet  v.  Bank,  98  U.  S.  555  (25  L.  Ed., 
212) ;  Drieshach  v.  Bank,  104  U.  S.,  52  (26  L. 
Ed.,  e:iS)  i  Stephens  v.  Bank,  111  U.  S.,  197  (4  Sup. 
Ct.,  336;  28  L.  Ed.,  399) ;  22  Enc.  PL  &  Prac,  500. 
The  text  of  the  Encyclopaedia  is  as  follows:  "It  is 
now  well  settled  that  in  an  action  by  a  national  bank 
the  defendant  can  not  avpil  himself,  by  way  of  set- 
off, recoupment,  or  counterclaim,  either  of  the  amount 
of  usury  actually  paid  to  the  plaintiff,  or  of  the  pen- 
alty for  usury  prescribed  by  section  5198  of  the  Re- 
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vised  Statutes  of  the  United  States  [U.  S.  Oomp.  St 
I9OI9  p.  3493]  f  citing  a  large  number  of  State  and 
federal  cases. 

Under  the  statute  the  recovery  will  be  for  twice 
the  amount  of  usury  taken  and  received  by  the 
bank  within  two  years  next  preceding  the  date 
of  the  action  brought.  Boho  v.  Bank,  92  Tenn.,  451 
(21  S.  W.,  888),  and  authorities  there  cited. 

As  to  what  courts  have  jurisdiction  to  entertain 
the  action,  we  need  not  consider,  as  the  present  case 
must  fail  for  the  reasons  stated. 

It  results  that  the  decree  of  the  court  of  chancery 
appeals  must  be  reversed,  and  judgment  will  be  given 
here  in  favor  of  the  bank  for  the  amount  of  the  two 
notes  sued  on,  and  interest  from  the  date  of  their 
inaturity,  and  all  costs. 
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SwEPSON,  In  Error,  v.  Davis. 
{Knoxville.     September  Term,  1902.) 

1.  MAUOIOXJS  PSOSBOUnOSr.  Termination  of  former 
suit  in  fayor  of  defendant  therein  essential  to  authorize 
action  for. 

In  order  to  maintain  an  action  for  malicious  prosecution  it 
is  necessary  to  aver  and  prove  that  the  former  or  original 
suit,  upon  which  the  action  is  based,  has  been  terminated 
by  judgment  or  decree  in  favor  of  defendant  therein;  without 
this  the  action  can  not  be  sustained,  even  though  there  be  a 
concurrence  of  malice  and  want  of  probable  cause  with  re- 
spect to  some  of  the  material  matters  upon  which  the  original 
suit  was,  tn  part,  predicated.     {Post,  pp.  102,  107-117.) 

Cases  cited  and  approved:  1  Sneed,  228;  Sloan  v.  McCracken, 
7  Lea,  626;  Gas  Company  v.  Williamson,  9  Heisk.,  314;  Stew- 
art V.  Sonneborn,  98  U.  S.,  187;  Crescent  City  Live  Stock  Co., 
&c.,  Co.  t?.  Butchers'  Union  Slaughter,  &c.,  Co.,  120  U.  S., 
141;  O'Brien  v.  Barry,  106  Mass.,  300;  Wood  v.  Laycock,  3 
Mete  (Ky.),  193;  Luby  v.  Bennett  (Wis.),  66  L.  R.  A.,  261. 

Cases  reviewed  and  distinguished:  Pierce  v.  Thompson,  6 
Pick.,  (Mass.),  193;  Stone  r.  Crocker,  24  Pick.  (Mass.),  81; 
Reed  v.  Taylor,  4  Taunt,  616;  Masterson  v.  Brown,  72  Fed., 
136;  Brown  v.  Mclntyre,  43  Barb.,  344;  Strong  v.  Grannis,  26 
Barb.,  122;  Morton  v,  Toung,  65  Me.,  24. 

2^    SAMB.    Same.    Case  in  judgment. 

S.,  by  bill  in  equity,  brought  suit  against  D.  for  a  settlement 
of  partnership  accounts  between  them,  and  therein,  among 
other  things,  he  averred  and  charged  that  D.  had  misappro- 
priated, diverted  and  fraudulently  invested  in  real  estate  in 
his  own  name  large  sums  of  partnership  funds,  and  had  there- 
by overdrawn  his  account  more  than  thirty  thousand  dollars; 
D.  answered  in  detail  the  transactions  complained  of  and 
denying  all  charges  of  mismanagement  and  misappropriation 
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and  insisting  that  such  charges  were  calculated  to  injure  and 
had  injured  him  in  his  business  and  personal  relations,  and 
further,  insisting  that  the  partnership  had  not  been  termin- 
ated. The  chancellor  decreed  that  the  dissolution  of  the 
partnership  should  be  deemed  to  have  been  made  as  of  the 
date  the  bill  was  filed,  and  that  it  was  not  necessary  to  decide 
whether  it  was  being  run  under  a  contract  of  five  or  ten 
years  at  the  time  of  the  dissolution;  that  the  charge  that 
defendant  had  misappropriated  large  sums  and  invested 
them  in  real  estate,  concealing  same  from  S.  was  untrue, 
and  that  defendant's  dealings  with  the  partnership  funds  was 
with  the  full  knowledge  and  consent  of  complainant,  thereby, 
in  effect,  absolving  defendant  from  all  charges  of  bad  faith 
and  misappropriation;  the  case  was  referred  to  the  master 
to  ascertain  the  state  of  accounts  between  the  parties  upon 
a  basis  stated,  with  the  result  that  complainant,  S.,  appealed. 
The  court  of  chancery  appeals  found,  among  other  things, 
that  ''the'  main  contentions  of  complainant  in  his  bill  are 
not  sustained  by  the  proof"  and  that  "this  bill  and  its  serious 
charges  were  without  any  rational  foundation,"  and  allowed 
defendant  an  additional  credit  of  $1,675.00  and  in  other  re- 
spects affirmed  the  chancellor's  decree.  On  appeal  to  the  su- 
preme court,  the  opinion  and  decree  of  the  court  of  chancery 
appeals  were  affirmed  and  the  cause  remanded  to  the  chancery 
court  for  further  accounting,  which  resulted  in  a  Judgment 
in  favor  of  complainant,  S.,  against  D.  for  $2,160.60;  where- 
upon D.  brought  this  action  against  S.  for  malicious  prose- 
cution of  said  chancery  cause. 

Held,  That  there  having  been  final  Judgment  in  favor  of  S.  in 
the  chancery  court  proceedings  this  action  can  not  be  main- 
tained by  D.,  although  some  of  the  material  averments  of 
S.'s  bill  ^ere  false,  malicious,  and  without  probable  cause. 
(Post,  pp.  101-126.) 

8.     SAME.    Duty  of  trial  Judge. 

On  the  trial  of  an  action  for  malicious  prosecution,  it  is  the 
duty  of  the  trial  Judge  to  construe  the  record  of  the  former 
case,  upon  which  the  action  is  based,  and  determine  for,  and 
properly  instruct  the  Jury  as  to  the  successful  party  therein. 
(Post,  pp.  102-103,  116-117.) 

4.    BAMB.     Same.    Error  to  leave  to  jury. 
Where  an  action  for  malicious  prosecution  is  predicated  upon 
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a  chancery  suit  in  which  the  final  judgment  or  decree  was 
in  favor  of  complainant  therein,  it  was  error  in  the  trial 
Judge  to  submit  to  the  Jury  the  question  as  to  whether  the 
complainant  in  said  chancery  suit  was,  in  fact,  the  success- 
ful party,  and  for  this  purpose  permit  the  Jury  to  look  to 
matters  In  the  record  of  said  suit,  the  decision  of  which  was 
expressly  pretermitted  by  the  court     {Post,  pp.  102,  116-117.) 

6.    SAMS.    Judgment  in  former  suit,  conclusive  as  to  suc- 
eessftU  party  therein. 

In  an  action  for  malicious  prosecution  of  a  chancery  suit,  in 
which  there  was  a  final  Judgment  or  decree  for  complainant, 
the  court  can  not  look  behind  the  Judgment  or  decree,  in  or- 
der to  determine  which  party,  on  the  contentions  made  in  the 
bill,  was  the  successful  party;  the  Judgment  of  the  court  in 
the  former  suit  is  conclusive  as  to  the  successful  party  there- 
in.    (Post,  j>p.  116-117.) 


FROM  KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.    Joseph  W.  Sneed,  Judge. 

Templeton,  Carlock  &  Templeton,  E.  H.  Spil- 
MAN  and  Pickle  &  Turner^  for  Swepson. 

BoGERS  &  Rogers,  J.  C.  J.  Williams  and  D.  L. 
Bnodgrass,  for  Davis. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  the  malicious  prosecution  of  a 
civil  action  which  was  brought  in  the  chancery  court 
of  Knox  county  in  1893,  and  finally  decided  April 
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21,  1900.  There  were  pleas  of  not  guilty  and  statute 
of  limitations.  There  was  a  trial  before  a  jury,  and 
verdict  and  judgment  for  |16,500 ;  and  defendant  ap- 
pealed, and  has  assigned  various  errors,  only  one  or 
two  of  which  need  be  noticed,  as  they  are  conclusive 
of  the  case. 

The  eleventh  assignment  of  error  is  that  there  is 
no  evidence  to  support  the  verdict.  Under  this  and 
other  assignments,  it  is  said  that  the  record  in  the 
civil  suit,  which  it  is  claimed  was  malicious  and 
without  probable  cause,  shows  that  the  final  judgment 
of  the  court  was  in  favor  of  the  complainant  in  that 
suit,  and  thus  affords  conclusive  proof  of  probable 
cause  for  bringing  the  suit. 

In  connection  with  this  assignment  may  be 
considered  the  objections  to  the  action  of  the 
court  in  refusing  to  give  special  requests,  in 
substance,  that  before  the  plaintiff  could  maintain 
his  suit  for  malicious  prosecution  the  former  suit  up- 
on which  it  is  based  must  have  finally  terminated  in 
favor  of  the  plaintiff  in  the  present  suit,  and  that, 
if  the  final  judgment  in  the  original  suit  was  against 
the  plaintiff  in  this  suit,  he  could  not  recover  in  this 
action,  and  this  would  be  true  though  the  complain- 
ant in  the  original  suit  was  not  successful  in  estab- 
lishing all  his  allegations  and  contentions. 

The  contention  is  also  made  that  the  court  should 
have  examined  the  record  in  the  original  suit,  and 
told  the  jury  whether  it  was  decided  for  the  plaintiff 
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in  the  present  suit  or  not,  and  it  was  error  to  leave 
it  to  the  jury  to  decide  whether  plaintiff  was  or  not 
successful  as  they  might  determine  upon  a  question 
which  was  not  passed  upon  in  the  original  suit. 

Plaintiff  and  defendant  had  been  partners  in  Knox- 
ville  for  many  years,  and  had  built  up  a  large  busi- 
ness; Swepson  furnishing  almost  all  the  capital,  and 
Davis  attending  to  the  business,  and  receiving  a  sal- 
ary therefor,  besides  a  share  in  the  business.  The 
bill  in  the  original  suit  was  brought  to  wind  up  the 
partnership,  and  it  was  alleged  that  the  stock  was  sold 
out  on  October  1,  1891,  and  the  Arm  went  into  liquid- 
ation at  that  time. 

The  allegations  of  the  bill  of  which  com- 
plaint is  specially  made  are,  in  substance, 
that  Davis  had  drawn  out  of  the  firm  large  sums  of 
money,  and  invested  the  same  in  real  estate,  until  the 
balance  to  the  debit  of  his  personal  account  was  more 
than  116,000,  and  that  this  debit  against  him  was  one 
of  the  largest  assets  of  the  firm ;  that  he  had  invested 
fl3,500  or  more  of  the  firm's  money  in  real  estate 
at  or  near  Johnson  City,  and  had  taken  the  title  in 
his  own  name;  that  he  afterwards  sold  the  land  to 
an  incorporated  company,  which  he  organized  for  that 
purpose;  that  he  took  of  the  firm's  money  $12,512.50, 
and  put  it  into  a  tract  of  land  near  Lake  Ottosee,  tak- 
ing the  deed  to  himself  and  the  complainant  jointly ; 
that  he  withheld  the  deed  to  the  same  from  registra- 
tion for  more  than  three  months  in  order  to  conceal 
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the  transaction  from  complainant ;  that  complainant, 
because  of  defendant's  insolvency,  chose  to  ratify  the 
purchase;  that  Davis  took  also  $4,375  of  the  firm's 
money  and  invested  it  in  a  lot  in  Knoxville,  and  took 
deed  to  himself  individually;  that  defendant's  ac- 
count was  overdrawn  more  than  (30,000,  instead  of 
$16,000,  as  admitted  by  him,  and  that  outside  of  de- 
fendant's indebtedness,  and  the  lands  and  lot  men- 
tioned, there  were  only  a  lot  of  susi>ended  notes  and 
accounts,  of  which  defendant  admitted  that  only  about 
$12,000  were  collectible,  and  that  defendant  had  no 
property,  except  a  home  in  Knoxville,  worth  about 
|3,000;  that  he  had  become  insolvent,  and  was  in  no 
business,  but  was  planning  a  trip  to  New  York  or 
Baltimore  to  engage  in  business,  and  in  the  mean- 
time was  collecting  the  remaining  debts  due  the  firm, 
and  not  accounting  to  complainant  for  the  same. 
There  was  a  prayer  for  an  account,  and  decree  for 
whatever  might  be  found  due  on  settlement,  for  the 
appointment  of  a  receiver,  and  for  a  realizing  on  all 
the  assets  of  the  firm,  real  and  personal,  and  for  gen- 
eral relief. 

The  defendant  answered  the  bill,  going  into 
great  detail  in  regard  to  the  business  of  the  part- 
nership; explaining  the  various  transactions  com- 
plained of;  denying  all  charges  of  mismanagement 
and  misappropriation  on  his  part,  and  all  allegations 
that  tended  to  injure  his  personal  or  business  stand- 
ing; and  insisting  that  the  firm  was  not  dissolved. 
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but  that  the  charges  made  against  him  were  calculated 
to  injure  him  personally  and  in  his  business  rela- 
tions. The  chancellor  heard  the  case,  and  decreed 
that  the  dissolution  of  the  partnership  should  be 
deemed  to  have  been  made  as  of  the  date  the  bill  was 
filed,  and  that  it  was  not  necessary  to  decide  whether 
it  was  being  run  under  a  contract  of  Ave  or  ten  years 
at  the  time  of  the  dissolution;  that  the  allegations 
that  defendant  had  drawn  out  large  sums  of  money 
and  invested  them  in  real  estate,  concealing  the  same 
from  complainant,  were  untrue,  but  that  the  partner- 
ship funds  were  used  with  the  full  knowledge  and  con- 
sent of  the  plaintiff;  that  the  lands  were  partner- 
ship assets;  that  the  defendant  only  used  |1,000  of 
the  firm's  assets  in  the  purchase  of  the  lot  in  Enox- 
ville  for  f4,875,  and  the  remainder  was  paid  for  by 
defendant  out  of  his  individual  means ;  that  defendant 
was  entitled  to  the  $4,000  of  cash  notes,  but  was  not 
entitled  to  a  credit  upon  his  account  of  f  1,575  for  sal- 
.nry,  as  claimed.  The  case  was  referred  to  the  master 
to  ascertain  the  state  of  accounts  between  the  parties 
upon  a  basis  laid  down,  and  Swepson  thereupon  ap- 
pealed to  the  supreme  court. 

The  cause  was  heard  before  the  court  of 
chancery  appeals,  and  the  decree  of  the  chan- 
cellor was  affirmed,  except  that  Davis  was  al- 
lowed on  his  assignment  an  additional  credit  on 
salary  account  of  |1,575,  which  the  chancellor  had 
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disallowed,  and  all  costs  were  adjudged  against 
Swepson.    37  S.  W.,  896. 

The  opinion  of  that  court  was  made  part 
of  the  record,  and  Swepson  appealed  to  the 
supreme  court.  This  court  orally  affirmed  the 
decree  of  the  court  of  chancery  appeals,  and  adopted 
the  decree  of  that  court  as  its  own,  and  ordered  that 
the  decree  of  the  court  of  chancery  appeals,  which 
had  made  the  opinion  of  that  court  a  part  of  the  rec- 
ord, should  be  certified  to  the  chancery  court,  along 
with  the  decree  of  the  supreme  court,  on  the  remand 
of  the  cause.  After  the  remand  the  cause  proceeded 
to  an  account  and  final  judgment  on  21st  April,  1900, 
for  $2,150.66  against  Davis,  the  defendant,  and  in 
favor  of  Swepson,  the  complainant,  in  that  cause. 

The  court  of  chancery  appeals  in  its  opinion  says, 
among  other  things :  "It  is  sufficient  to  say  that,  in 
our  opinion,  the  main  contentions  of  the  complain- 
ant in  his  bill  are  not  sustained  by  the  proof."  And 
again :  "We  are  satisfied  that  Davis,  in  all  his  nego- 
tiations and  conduct,  believed  that  what  is  called  the 
^ten-year  contract'  was  in  force;  but,  looking  at  the 
relation  of  these  partieS,  and  what  was  actually  done, 
we  agree  with  the  chancellor  that  it  is  of  no  practical 
importance,  in  so  far  as  the  equitable  rights  of  these 
parties  are  concerned,  to  determine  whether  or  not 
said  contract  was  in  existence,  and  actually  regarded 
as  an  existing  contract,  defining  the  rights  and  duties 
of  the  parties,  at  and  before  the  filing  of  the  bill.    In 
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view  of  the  filing  of  the  bill,  and  its  charges,  no  court 
of  equity  would  continue  partnership  relations  be- 
tween them."  And  again :  "An  examination  of  this 
whole  record,  and  all  the  evidence  contained  in  it, 
and  especially  the  record  evidence  furnished  by  com- 
plainant Swepson,  himself,  leads  us  irresistibly  to 
the  conclusion  that  this  bill  and  its  serious  charges 
were  without  any  rational  foundation." 

Now,  conceding  we  may  look  to  the  opinion  of  the 
court  of  chancery  appeals  in  the  original  suit,  and 
conceding  all  that  is  said  by  that  court  in  regard  to 
the  necessity  for  the  original  suit,  and  conceding,  as 
claimed  by  counsel  for  Davis,  that  many  charges  and 
allegations  in  the  bill  were  unauthorized  and  unwar- 
ranted, and  calculated  to  do  Mr.  Davis  great  injustice, 
and  that  they  did  actually  so  result,  the  fact  appears 
nevertheless  that  upon  the  final  decree  in  the  original 
suit  it  was  in  favor  of  Swepson  and  against  Davis 
for  12,150.66.  The  question  arises,  can  a  suit  for 
malicious  prosecution  be  sustained  upon  such  record, 
and  in  view  of  the  final  decree  in  the  original  suit? 
In  order  to  maintain  a  suit  for  malicious  prosecution, 
it  is  necessary  to  allege  and  prove  that  the  former 
or  original  suit  on  which  it  is  based  has  terminated, 
and  that  it  resulted  in  favor  of  the  defendant  in  that 
suit  Pharis  v.  Lambert,  1  Sneed,  228;  Sloan  v.  Mc- 
Oracken,  7  Lea,  626;  Gas  Co.  v.  Williamson,  9  Heisk., 
314;  Stewart  v.  Sonneborn,  98  U.  S.,  187  (25  L.  Ed., 
116)  ;  Crescent  City  Live  Stock,  etc.,  Co.  v.  Butchers^ 
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Union  Slaughter  House,  etc.,  Co.,  120  U.  S.,  141  (7 
Sup.  Ct.,  472;  30  L.  Ed.,  614).  The  authorities,  Eng- 
lish and  American,  sustaining  this  proposition,  are 
collated  in  19  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  p.  683; 
13  Enc.  PI.  &  Prac,  446. 

Jaggard,  in  his  work  on  Torts,  says:  "To 
maintain  an  action  for  malicious  prosecution, 
the  plaintiff  must  show  that  the  original  pro- 
ceeding terminated  in  his  favor,  if  from  its  na- 
ture it  was  capable  of  such  termination,  and  such 
termination  must  have  been  final,  so  that  it  can  not 
be  renewed.  ...  If  the  original  proceeding  was 
not  terminated  in  plaintiff's  favor,  all  questions  as 
to  malice,  want  of  probable  cause,  and  the  like,  are 
immaterial."  1  Jagg.  Torts,  section  198,  p.  610,  cit- 
ing a  large  number  of  English  and  American  cases. 

Mr.  Cqoley,  in  his  work  on  Torts,  in  defining  the 
elements  necessary  to  sustain  an  action  of  malicious 
prosecution,  says  (section  181) :  "There  must  be  a 
concurrence  of  the  following  circumstances:  (1)  A 
suit  or  proceeding  instituted  without  any  probable 
cause  therefor;  (2)  the  motives  in  instituting  it  must 
be  malicious;  (3)  the  prosecution  must  be  terminated 
in  the  acquittal  or  discharge  of  the  accused."  Again, 
(section  186) :  "The  termination  of  the  proceeding 
must,  in  general,  be  a  final  acquittal." 

In  1  Hil.  Torts,  p.  451,  it  is  said:  '*An  action 
for  malicious  prosecution  of  a  civil  suit  will  not  lie 
until  the  final  termination  of  the  suit,  and  the  com- 
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plainant  must  allege  a  want  of  probable  cause,,  by 
averring  that  the  suit  was  Anally  determined  in  favor 
of  the  defendant  therein." 

To  the  same  effect  and  substance  is  Webb,  Pol. 
Torts,  pp.  394,  395,  note  3;  Addison  on  Torts,  p.  450, 
section  26. 

In  Sloan  v.  McCracken,  7  Lea,  627,  it  is  said :  "This 
action  is  brought  to  recover  damages  for  the  wrongful 
suing  out  of  the  attachment  in  the  original  cause. 
Such  an  action  is  the  common-law  action  for  the 
malicious  prosecution  of  a  civil  suit,  and  is  founded 
upon  malice  and  probable  cause.     Smith  v.  Eakin, 

2  Sneed,  457,  462.  The  plaintiff  must  show  that  the 
suit  complained  of  is  ended,  and  ended  by  a  decision 
in  his  favor.  Oas  Co,  v.  Williamson,  9  Heisk.,  314; 
Pharis  v.  Lambert,  1  Sneed,  228.  For,  if  the  decision 
were  in  favor  of  the  plaintiff,  the  judgment  would 
be  conclusive  that  there  was  probable  cause,  unless 
shown  to  have  been  procured  by  fraud.  The  plain- 
tiff below  in  the  present  suit  had  failed  to  show  a  de- 
cision in  his  favor  in  any  respect  in  the  attachment 
suit,  and  his  action  necessarily  fails."  In  thistcase 
there  was  judgment  also  upon  the  merits  in  favor  of 
the  plaintiff.  In  the  cases  of  Sloan  v.  McCracken, 
7  Lea,  627,  and  Gas  Co.  v.  Williamson,  9  Heisk.,  314, 
it  was  held,  in  substance,  that  the  judgment  of  an  in- 
ferior tribunal  in  favor  of  the  original  plaintiff  is 
prim^a  facie  evidence  of  probable  cause,  even  though 
the  decision  of  the  court  of  final  resort  should  reverse 
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the  judgment  of  the  court  below,  and  be  in  favor  of 
the  defendant  in  the  original  suit. 

We  have  been  cited  to  quite  a  number  of  cases  by 
counsel  for  the  plaintiflE,  but,  so  far  as  we  have  been 
able  to  examine  them,  they  are  not  in  conflict  with 
the  rule  laid  down. 

In  the  case  of  O^Brien  v.  Barry,  106  Mass., 
300  (8  Am.  Rep.,  329),  cited  by  plaintiff 
in  this  suit,  it  is  said :  "In  an  action  for  malicious 
prosecution,  the  plaintiff  must  show  that  the  prose- 
cution or  suit  complained  of  has  been  terminated  by 
a  judgment  in  his  favor." 

It  was  held  that  such  suit  was  premature 
when  brought  before  the  termination  of  tbe 
replevin  suit  on  which  it  was  based,  although 
it  was  apparent  that  damage  had  been  done  already 
by  seizure  of  the  property  in  the  replevin  suit.  We 
have  also  been  specially  referred  to  the  case  of  Wood 
v.  haycock,  3  Mete.  (Ky.),  193,  but  in  that  case  it  is 
said :  "It  is  a  well-established  principle  that  a  plain- 
tiff can  not  maintain  an  action  for  malicious  prose- 
cuticfi  of  a  civil  suit  until  after  the  legal  termination 
in  his  favor  of  the  suit  complained  of,  and  such  ter- 
mination must  appear  on  the  face  of  the  declaration 
or  petition,"  citing  SpHng  v.  Besore.  12  B.  Mon.. 
553;  Cole  v.  Hanks,  3  T.  B.  Mon.,  209;  1  Hil.  Torts, 
495.  It  is  said  in  that  case  that  an  exception  exists 
in  cases  where  there  is  a  statutory  provision  which 
declares  an  interlocutory  decree  final,  but,  adds  the 


1  Gates]      SEPTEMBER  TERM,  1902.  Ill 

Swepson  v.  Davis. 

court,  "Except  in  cases  of  the  class  mentioned,  we 
are  aware  of  none  in  which  the  important  prerequisite 
of  the  legal  termination  of  the  suit  complained  of 
can  be  dispensed  with/' 

In  the  progress  of  the  case  there  was  an  order  dis- 
charging an  injunction  because  improperly  sued  out, 
and  the  court  held  that  the  suit  for  malicious  prosecu- 
tion of  the  injunction  could  not  be  maintained  until 
the  former  suit  was  determined  on  the  merits. 

While  the  court  in  that  case  emphasizes  the 
necessity  that  the  original  suit  should  be  terminated, 
it  also  emphatically  lays  down  the  prerequisite  that 
it  must  be  terminated  in  favor  of  the  plaintiff  in  the 
second  suit. 

The  case  of  huhy  y.  Bennett  (Wis.),  87 
N.  W.,  804  (56  L.  R.  A.,  261),  is  relied 
on.  In  that  case  the  rule  is  laid  down  as 
follows :  "A  right  of  action  for  damages  for  malicious 
prosecution  does  not  accrue  till  the  wrongful  proceed- 
ing has  been  brought  to  final  determination  in  favor 
of  the  defendant  or  person  accused,"  citing  a  large 
number  of  authorities.  It  was  said:  "In  an  action 
to  recover  compensation  for  such  a  wrong,  such  final 
determination  must  be  alleged  distinctly  in  the  com- 
plaint, and  proved  on  the  trial,  the  same  as  any  other 
fact  essential  to  the  cause  of  action,  or  the  pleading 
will  be  open  to  successful  challenge  for  insufficiency. 
Appellant  now  invokes  this  rule,  but,  as  we  read  the 
complaint,  it  seems  that  it  is  very  clearly  alleged 
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that  the  wrongful  prosecution  was  ended  by  a  judg- 
ment in  favor  of  the  defendant  therein  before  this 
action  was  commenced. 

"The  meaning  of  the  language  of  the  plead- 
ing, *It  was  finally  decided  and  adjudged  in 
said  action  on  the  25th  of  September,  1900,  that 
said  action  was  without  foundation  and  was  malici- 
ously and  unjustly  begun,  and  that  this  plaintiff  was 
and  had  not  been  guilty  of  any  wrong,  and  awarded 
this  plaintiff  judgment  therein  against  the  plaintiff 
therein,*  leaves  no  room  for  reasonable  controversy 
but  that  the  alleged  wrongful  prosecution  was  closed 
by  a  judgment  in  favor  of  respondent  prior  to  the 
commencement  of  this  suit." 

The  case  was  being  heard  upon  demurrer, 
and  the  effect  of  the  holding  was  that  the 
termination  of  the  suit  favorably  to  the  de- 
fendant therein  had  been  sufficiently  alleged  in  the 
complaint,  and  the  demurrer  was  not,  therefore,  good. 
It  was  held  that  the  pendency  of  a  receivership  in  the 
case  would  not  prevent  the  judgment  being  final,  if 
the  issues  material  to  the  question  of  the  hona  fides 
should  be  tried  and  closed  by  fina^  juJixraeii!:.  ^Vhilo 
the  case  is  not  definitely  stated,  we  infer  that  a  final 
judgment  had  been  rendered  for  the  plaintiff  on  the 
merits,  and  that  the  result  of  the  receivership  would 
only  determine  the  amount  of  his  recovery. 

It  is  said,  however,  that  the  original  defendant  need 
not  show  that  he  was  successful  in  all  his  contentions, 
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or  even  in  the  final  result,  if  he  can  show  tliat  he  was 
soccessfnl,  and  the  original  plaintiff  failed,  in  n^spect 
to  material  allegations  and  charges  made  in  his  com- 
plaint, and  especially  if  these  charges  are  unwar- 
ranted, false  and  malicious. 

To  sustain  this  proposition,  we  are  cited 
to  2  Greenl.  Ev.  (  Redf.  Ed.),  section  449, 
p.  400,  as  follows:  "It  is  not  necessary  that 
the  whole  proceeding  in  which  the  plaintiff  was 
prosecuted  by  the  defendant  be  entirely  groundless. 
If  groundless  charges  are  maliciously  and  without 
probable  cause  coupled  with  others  which  are  well 
founded,  they  are  not  on  that  account  the  less  injuri- 
ous, and  therefore  constitute  a  valid  cause  of  action." 
Mr.  Greenleaf,  in  support  of  this  proposition,  cites 
Pierce  v.  Thompson^  6  Pick.,  193;  Stone  v.  Crocker ^ 
24  Pick.,  81;  Reed  v.  Taylor,  4  Taunt.,  616;  Bucldey 
V.  Woody  4  Coke,  14.  We  have  not  been  furnished 
with  the  English  cases  cited,  and  have  not  access  to 
them,  but  the  Massachusetts  cases  do  not  sustain  the 
text  of  Mr.  Greenleaf.  The  case  of  Pierce  v.  Thomp- 
son, 6  Pick.,  193,  is  simply  to  the  effect  that  an  agree- 
ment to  arbitrate  is  not  conclusive  of  probable  cause. 
In  the  other  cases  the  original  suit  was  a  crim- 
inal prosecution  in  which  the  defendant  had  been 
acquitted.  In  the  case  of  Pierce  v.  Thomp- 
son, supra,  there  were  two  original  suits  said  to  be 
malicious;  one  being  that  of  Thompson,  as  adminis- 
trator, and  the  other  of  Thompson  individually,  a^  a 
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partner.  On  the  reference,  Thompson  obtained  an 
award  on  one  of  the  cases,  but  failed  on  the  other,  the 
award  being  in  general  terms.  On  the  subsequent  suit 
for  malicious  prosecution,  Pierce  was  allowed  to  sep- 
arate the  two  suits,  and  to  show  that  the  award,  whidi 
was  general,  was  in  fact  applicable  to  only  one  case, 
and  did  not  apply  to  the  other.  His  action  for  mal- 
icious prosecution  was  then  sustained  as  to  the  case 
in  which  the  plaintiff  had  failed,  but  not  as  to  the 
other,  in  which  he  was  successful.  In  Masterson  v. 
Brown,  18  C.  C.  A.,  481  (72  Fed.,  136),  it  is  held 
that,  if  libelous  matter  is  falsely  and  maliciously  in- 
corporated in  a  suit  which  is  successfully  prosecuted, 
the  remedy  of  the  defendant  therein  is  for  libel,  which 
he  may  bring  after  the  termination  of  the  former  suit. 
In  this  case,  which  arose  in  Texas,  the  actions  for 
malicious  prosecution  and  libel  were  joined.  It  was 
held  that  the  action  for  malicious  prosecution  could 
not  be  maintained,  because  the  original  suit  had  not 
been  disposed  of  in  favor  of  the  defendant.  Pages 
482,  484,  485;  18  C.  C.  A.,  pages  137,  139,  140,  72 
Fed.  And  it  was  said  the  same  rule  would  apply  to 
the  suit  for  libel,  founded  on  allegations  made  in  the 
course  of  the  judicial  proceedings;  thus  recognizing 
that  the  action  for  malicious  prosecution  would  lie 
only  when  judgment  had  been  secured  by  defendant,, 
but  for  libel  would  lie  for  charges  made  in  the  course 
of  the  proceeding.  In  Mitchell  v.  Jenkins,  5  Barn. 
&  Adol.,  588,  594,  cited  in  2  Greenl.  Ev.  (IGth  Ed.), 
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427,  428,  note  4,  it  is  said  by  the  judge :  "I  can  con- 
ceive a  case  where  there  are  mutual  accounts  between 
parties,  and  when  an  arrest  for  the  whole  sum  claimed 
by  the  plaintiff  would  not  be  malicious.  For  exam- 
ple, the  plaintiff  might  know  that  the  set-off  was 
open  to  dispute.  In  that  case,  though  it  might  after- 
wards appear  that  the  set-off  did  exist,  the  arrest 
would  not  be  malicious.  The  term  'malice'  is  not  to 
be  considered  in  the  sense  of  spite  or  hatred  against 
an  individual.  .  .  .  That  would  not  be  the  case 
when,  there  being  an  unsettled  account,  with  items 
on  both  sides,  one  of  the  parties  believing  hona  fide 
that  a  certain  sum  was  due  to  him,  arrested  his 
debtor  for  that  sum,  though  it  afterwards  appeared 
that  a  less  sum  was  due."  It  is  proper  to  remark 
that  in  the  present  case  the  declaration  simply  alleges 
the  former  suit  and  a  termination  of  that 
suit  in  favor  of  the  plaintiff,  and  that  the 
prosecution  was  malicious  and  without  probable  cause. 
There  is  no  allegation  that,  notwithstanding  the  final 
judgment  was  against  plaintiff,  still  he  had  been  suc- 
cessful in  refuting  false  and  malicious  allegations 
made  in  the  bill  for  the  purpose  of  securing  a  greater 
judgment  against  him.  The  plaintiff  does  not,  there- 
fore, present  a  case  where  he  is  suing  for  malicious 
charges  made  and  proved  untrue,  although  the  final 
judgment  was  against  him,  but  he  brings  the  technical 
action  of  malicious  prosecution,  which  only  lies  after 
final  judgment  against  the  plaintiff  in  the  original 
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suit.  We  know  of  no  authority,  and  have  been  cited 
to  none,  holding  that  it  is  necessary  for  the  plaintiflf 
in  his  original  suit  to  sustain  every  allegation  or 
charge  made  in  his  bill,  or  else  be  liable  to  a  suit  for 
malicious  prosecution.  If  this  be  the  correct  doctrine, 
then  in  every  suit  for  malicious  prosecution  there 
must  be  a  separate  investigation  and  retrial  of  each 
separate  allegation  made  in  the  original  suit,  without 
reference  to  the  result  of  the  suit  as  a  whole,  and  the 
final  decree  therein.  The  only  sound  and  tenable 
rule  in  cases  of  malicious  prosecution  is  that  adopted 
by  all  the  courts,  and  that  is  to  settle  the  question 
whether  the  original  suit  was  successfully  prosecuted 
or  not  by  the  decree  therein  upon  the  final  adjudica- 
tion, and  not  by  the  separate  allegations  and  charges, 
and  the  proof  for  and  against  each. 

Nor  can  the  court  upon  the  trial  of  the  cause  for 
malicious  prosecution  look  to  matters  which  were  not 
passed  on  in  the  original  suit,  and  decide  what  effect 
such  extraneous  matters  might  have  had  in  the  de- 
cision of  the  original  suit,  if  considered.  To  allow 
this  will  permit  a  review  of  the  original  suit  upon 
issues  not  involved  in  it,  and  a  retrial  of  that  suit 
upon  different  grounds  from  those  upon  which  it  was 
originally  decided.  Hence  it  was  error  for  the  court 
to  submit  to  the  jury  the  question  whether  Davis 
was  successful  in  the  original  cause,  upon  the  as- 
sumption that  he  had  a  ten-year,  instead  of  a  five- 
year,  contract  of  partnership.    The  court  said  to  the 
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jury  that  "this  question  was  expressly  ignored  in  said 
original  suit,  and  is  a  question  of  fact  to  be  found 
and  determined  by  you  in  this  case,"  and  told  the 
jury  that,  if  they  found  this  issue  in  favor  of  Davis, 
then  Swepson  must  in  the  original  suit  have  proved 
such  breaches  of  trust,  misappropriations  and  other 
conduct  as  would  be  sufBicient  to  set  aside  the  ten- 
year  contract.  This^was  in  effect  saying  that  whether 
Davis  gained  or  lost  the  original  suit  depended  not 
upon  the  decree  in  that  suit,  upon  the  issues 
considered  and  determined  in  that  suit,  but 
whether  Davis  was  entitled  to  the  benefit  of 
a  ten-year  contract — a  question  which  had  not  been 
determined  in  the  original  suit,  but  had  been  expressly 
pretermitted  and  not  passed  upon.  If  the  original 
suit  ought  to  have  been  determined  on  that  question, 
as  it  was  not  so  determined,  there  has  been  no  adjudi- 
cation whatever,  and  no  final  judgment  in  Davis' 
favor.  It  was  in  eflfect  holding  that  the  former  suit 
had  never  been  decided  upon  the  real  question  in- 
volved, but  that  this  undecided  question  must  gov- 
ern the  jury  in  determining  whether  Davis  won  or 
lost  the  suit,  and  whether  that  suit  had  been  proper- 
ly brought,  with  probable  cause.  The  declaration  set 
up  the  former  suit,  and  is  based  upon  it,  and  Davis 
must  stand  or  fall  by  the  result  of  that  suit ;  and  the 
result  of  that  suit  is  triable  by  the  record  as  made, 
not  by  matters  which  were  not  embraced  in  it,  but 
expressly  reserved  and  excluded  from  it.     Brewer 
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V.  Jacobs  (C.  C),  22  Fed.,  217;  14  Am.  &  Eng.  Enc. 
Law  (1st  Ed.),  p.  59,  note  2. 

The  result  is  that  the  court  below  was  in  error  in 
holding  that  the  suit  for  malicious  prosecution  could 
be  based  upon  an  original  suit  which  had  been  ter- 
minated by  a  judgment  final  in  favor  of  the  plain- 
tiff in  that  suit.  The  court  was  also  in  error  in  sub- 
mitting to  the  jury  the  question  \^hether  the  plaintiflE 
in  this  suit  was  successful  in  the  original  suit,  and 
especially  in  telling  the  jury  that  it  could  look  to 
matters  not  passed  upon  in  that  suit,  but  expressly 
pretermitted  by  the  decrees  in  that  case.  Whether  the 
plaintiff  could  have  maintained  an  action  for  libel 
upon  the  separate  charges  made  in  the  bill  which  were 
not  sustained  by  proof,  as  was  held  in  the  case  of 
Masterson  v.  Brotvn,  18  C.  C.  A.,  481  (72  Fed.,  136), 
we  do  not  decide,  as  that  question  is  not  involved  in 
this  case,  by  the  character  of  the  action  brought,  nor 
by  the  declaration  in  the  case. 

For  the  errors  indicated,  which  are  vital,  the  judg- 
ment of  the  court  below  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  and  appellee  will  pay 
costs  of  appeal. 

ON   REHEARING. 

Me.  Justice  Wilkes  delivered  the  further  opinion 
of  the  court. 

In  this  cause  a  very  earnest  petition  to  rehear  has 
been  filed.    It  is  insisted  that,  even  if  it  be  conceded 
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that  the  original  suit  must  have  terminated  and  been 
decided  in  favor  of  the  defendant  in  that  suit,  before 
the  action  of  malicious  prosecution  could  be  main- 
tained, still  the  real  position  of  counsel  for  Davis 
is  that  the  record  of  the  original  case,  taken  as  a 
whole,  does  show  a  termination  of  the  suit  in  his 
favor — in  other  words,  that  the  court  should  look  be- 
hind the  final  judgment  in  the  original  suit,  and 
ascertain  whether,  upon  the  contentions  made  by  the 
bill  as  a  whole,  Davis  was  successful. 

It  is  Said  that  the  court  did  not  cite  and  comment 
upon  2  Rice,  Ev.,  p.  1062.  This  was  not  done  because 
the  extract  from  Rice  is  a  literal  copy,  in  both  text 
and  citations,  of  the  extract  from  2  Greenl.  Ev.,  p. 
249.  There  is  nothing  in  Rice  but  what  is  taken  lit- 
erally and  verbatim  from  Greenleaf,  and  the  latter 
was  commented  on  at  length.  The  fact  that  Rice, 
in  his  compilation  of  authorities  and  cases,  has  copied 
from  Greenleaf,  adds  nothing  to  the  value  or  weight 
of  the  authority.  Nor  does  the  fact  that  the  text  and 
notes  in  Greenleaf  have  remained  the  same  through- 
out sixteen  editions  add  force  to  it,  or  prove  its  cor- 
I'ectness,  if  not  supported  by  the  authorities  cited 
or  by  other  authorities.  We  are  again  cited  to  several 
cases  to  which  our  attention  was  called  on  the  original 
hearing,  and  which  we  could  not  examine  because  the 
books  were  not  accessible.  The  case  of  Broivn  v.  Mc- 
Intyre,  43  Barb.,  344,  is  cited  and  again  relied  on, 
though  not  furnished.    That  case  refers  also  to  the 
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case  of  Strong  v.  Orannis,  26  Barb.,  122,  but  we  have 
not  access  to  the  last-named  case.  It  is  well  to  re- 
mark that  these  cases  are  not  from  courts  of  last 
resort. 

The  case  of  Brown  v.  Mclntyre,  43  Barb., 
344,  is  digested  in  33  Am.  Dig.  (Cent.  Ed.),  p.  1796 
(h),  as  follows:  "A  creditor,  having  brought  suit  in 
Canada  against  his  debtor  for  a  legal  claim,  had  him 
arrested  on  a  capias  issued  on  an  affidavit  made  by 
himself,  which  by  the  laws  of  Canada  could  not  be 
controverted,  and  in  which  he  fixed  the  amount  of  the 
claim  at  a  sum  greater  than  the  actual  indebtedness, 
so  that  the  debtor  was  unable  to  secure  bail,  which 
he  might  have  procured  if  the  creditor  had  stated  cor- 
rectly the  amount  of  the  debt.  Held,  that  the  debtor 
could  maintain  an  action  for  malicious  prosecution." 

It  appears  this  case  was  based  upon  the  idea  of  an 
abuse  of  the  process  of  the  court  in  arresting  the  de- 
fendant for  an  amount  for  which  he  could  not  give 
bail;  and,  if  so,  it  would  be  no  authority  in  this  case; 
nor  would  it  be  out  of  line  with  the  general  trend  of 
authority  giving  a  right  of  action  for  the  malicious 
abuse  of  process  or  false  imprisonment,  as  hereafter 
stated  more  fully. 

The  case  of  Moi^on  v.  Young,  55  Me.,  24, 
is  also  again  called  to  the  attention  of  the 
court.  It  was  not  commented  on  in  the  original  opin- 
ion, though  examined,  because  it  was  not  believed  to 
bear  upon  the  question  now  at  issue.     The  case  we 
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find  reported  in  92  Am.  Dec,  565.  There  appears  to 
have  been  no  issue  in  the  case  as  to  how  the  original 
suit  was  decided.  The  suit  was  for  debt,  accompanied 
by  an  arrest  of  defendant.  In  order  to  release  himself 
from  cvstody,  and  acting  under  duress,  the  defendant 
paid  i>art  of  the  demand ;  and  the  jury  found  that  it 
was  paid  under  protest  and  duress,  and  with  a  de- 
nial of  the  justice  of  the  claim.  It  was  insisted  the 
payment  was  conclusive  proof  of  probable  cause  for 
the  former  suit.  The  court  held  not,  unless  it  had 
been  voluntarily  made,  and  the  payment  did  not  estop 
the  complaining  party  from  showing  the  groundless- 
ness and  malice  of  the  proceeding. 

We  are  furnished  with  a  copy  of  Buckley 
V.  Wood,  4  Ooke,  14,  referred  to  by.  Mr. 
Oreenleaf.  Counsel  says  this  case  is  a  little 
misty,  and  has  to  be  read  carefully  to  be  understood, 
but  when  understood  it  means  that  when  a  bill  was 
filed,  making  certain  charges,  of  which  a  court  of 
equity  had  cognizance,  but  which  were  privileged,  and 
other  charges  were  incorporated  of  which  it  did  not 
have  cognizance,  an  action  would  lie  as  to  the  latter, 
though  not  as  to  the  former.  But  it  was  held  in  that 
case  that  the  action  was  not  founded  upon  the  alle- 
gations of  the  bill,  but  upon  the  fact  that  defendant 
had  stated,  in  the  county  of  Salop,  in  the  hearing  of 
many  persons,  that  the  bill  was  true,  but  did  not  say 
what  the  allegations  of  the  bill  were,  so  that  persons 
hearing  the  statement  that  the  bill  was  true  never- 
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theless  did  not  know  that  the  clauses  in  the  bill  were 
slanderous,  and  for  that  cause  the  judgment  holding 
the  defendant  liable  was  reversed. 

It  does  not  clearly  appear  what  the  action  brought 
in  this  case  was.  It  is  stated  it  was  an  action  on  the 
case,  and,  from  the  very  nature  of  the  case,  must  have 
been  an  action  for  slander. 

The  case  of  Stone  v.  Crocker,  24  Pick.,  81,  is 
cited,  but  we  do  not  comment  upon  it,  as  we 
can  not  see  that  it  in  any  way  sustains  counsel  for 
Davis. 

The  case  of  Reed  v.  Taylor,  4  Taunt.,  616,  is 
said  to  be  in  point.  It  was  a  suit  for  the  malicious 
prosecution  of  a  criminal  indictment  containing 
twelve  charges  of  perjury,  made  in  regard  to  eight 
several  payments  and  transactions.  It  was  shown 
that  the  defendant  so  indicted  was  acquitted  of  all 
charges.  The  evidence  tended  to  show  that  parts  of 
the  affidavit  as  to  three  of  the  transactions  were  un- 
true and  made  without  probable  cause.  As  to  the 
other  transactions,  it  was  shown  the  charges  were 
true,  and  there  was  no  probable  cause  for  the  assign- 
ments of  perjury  as  to  these  transactions. 

It  was  said  by  Mansfield,  C.  J.,  that  if  a  man  prefer 
an  indictment  containing  several  charges,  some  of 
which  are  grounded  on  probable  cause,  and  others  not 
this  would  support  a  count  for  preferring  an  indict- 
ment without  probable  cause;  and  Gibbs,  J.,  concurred 
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with  him.    The  ease  is  cited  with  approval  in  4  Phil. 
Ev.  (2d  Ed.),  p.  257. 

The  case,  as  we  read  it,  explains  the  text 
of  Mr.  Greenleaf  in  a  manner  which  puts  an 
application  to  it  entirely  different  from  that 
insisted  on  by  counsel  for  Mr.  Davis,  and  simply 
holds  that  where  a  malicious  suit  is  brought,  based 
on  several  charges  or  allegations,  and  it  is  decided 
for  the  defendant,  such  defendant  may,  in  a  subse- 
quent prosecution,  show  that  a  portion  of  the  charges 
and  allegations  are  false,  malicious  and  made  with- 
out probable  cause,  although  other  charges  may 
be  good  and  based  upon  probable  cause.  But 
ft  does  not  hold  that  the  same  result  would 
follow  if  the  judgment  in  the  original  suit 
was  adverse  to  the  defendant  therein.  In  other 
words,  the  plaintiff  in  the  suit  for  malicious 
prosecution,  when  he  has  judgment  in  his  favor  in  the 
original  suit,  may  show  that  any  one  or  more  of  the 
charges  made  was  malicious  and  without  probable 
cause.  In  other  words,  to  apply  the  principle  to  the 
present  case,  if  Davis  had  been  successful  in  the  orig- 
inal case,  and  obtained  a  judgment  in  his  favor 
therein,  he  could  sustain  his  action  in  this  case  if 
he  could  show  that  any  one  of  the  charges  made  in 
the  original  suit  was  false  and  made  maliciously  and 
without  probable  cause,  and  it  would  not  be  required 
of  him  to  show  each  and  every  charge  to  be  false, 
malicious  and  without  probable  cause.     As  thus  ex- 
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plained  and  applied,  the  text  of  Oreenleaf  is  not  in 
conflict  with  other  holdings  of  the  courts,  when  he 
says:  "It  is  not  necessary  that  the  whole  proceed- 
ing be  utterly  groundless,  for,  if  groundless  charges 
are  maliciously  and  without  probable  cause  coupled 
with  others  which  are  well  founded,  they  are  not  on 
that  account  the  less  injurious,  and  therefore  consti- 
tute a  valid  cause  of  action." 

The  difference  between  that  case  and  the  present 
one  is  vital,  in  that  there  was  an  acquittal  of  the 
defendant  of  all  charges  in  that  case,  while  here  there 
was  judgment  against  Davis. 

If  in  the  present  case  Swepson  had  failed 
to  recover  judgment  against  Davis,  and  the 
latter  had  then  sued  for  malicious  prosecution, 
he  might  show  that  any  one  of  the  charges 
was  false,  malicious  and  without  probable  cause, 
even  though  others  may  have  been  sustained, 
or  be  shown  to  be  based  on  probable  cause.  We  can 
not  see  that  this  case  is  in  point  in  the  present  suit. 
The  case  of  Mowry  v.  Miller,  3  Leigh,  561  (24  Am. 
Dec,  680),  is  referred  to;  but  the  gist  of  this  de- 
cision is  simply  that  the  party  bringing  the  suit  for 
malicious  prosecution  for  a  crime  must  show  an  ac- 
quittal before  action  brought,  but  that  the  precise 
date  is  not  material.  4  Phil.  Ev.  (2d  Ed.),  p.  261, 
is  cited,  where  it  is  said:  "Where  there  have  been 
mutual  dealings  between  the  plaintiff  and  defendant, 
and  items  are  ascertainable  to  be  due  on  each  side 
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of  the  account,  an  arrest  in  the  amount  of  one  side 
of  the  account,  without  deducting  what  is  due  on  the 
other,  is  malicious  and  without  probable  cause. 

And  in  answer  to  an  action  for  maliciously  arresting 
the  plaintiff  without  having  a  cause  of  action  to  a  bail- 
able amount,  it  is  not  sufficient  to  show  that  the  de- 
fendant has  a  cause  of  action  to  the  requisite  amount, 
if  it  be  a  different  cause  from  that  mentioned  in  the 
affidavit  to  hold  to  bail."  Authorities  are  cited  to 
these  two  propositions. 

The  text  continues,  however,  as  follows: 
"Though  in  an  action  in  that  particular  form 
it  will  be  sufficient  for  the  defendant  to  prove 
a  debt  to  a  bailable  amount,  notwithstanding  it  is 
much  less  than  the  sum  for  which  the  plaintiff  was 
arrested.  It  is  not  sufficient  proof  of  want  of  prob- 
able cause  for  holding  plaintiff  to  bail  for  a  particu- 
lar sum  to  show  that  a  less  sum  was  paid  into  court, 
and  taken  out  by  the  defendant,  who  in  consequence 
relinquished  his  action  against  the  plaintiff."  It  is 
apparent  that  the  author,  in  his  text,  is  speaking  of 
an  action  for  malicious  arrest  or  false  imprisonment, 
as  contradistinguished  from  an  action  for  malicious 
prosecution — a  distinction  which  the  learned  author 
comments  on  in  several  pages  of  the  volume,  and 
which  is  recognized  in  all  the  authorities  and  cases 
in  which  the  two  actions  are  considered. 

Several  references  are  made  to  Newell  on  Malicious 
Prosecution,  which  we  have  carefully  examined  and 
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considered.  Section  33,  p.  52,  relates  to  an  action  for 
maliciously  suing  out  an  attachment — a  case  clearly 
distinguishable  from  the  present.  So  section  4,  subd. 
2,  pages  328,  329,  and  notes,  relates  to  malicious 
arrests  or  false  imprisonments,  also  different  from 
the  case  at  bar. 

The  difference,  as  we  have  already  said,  is 
pointed  out  in  Phillips  on  Evidence.  It  is 
also  commented  on  in  Newell  on  Malicious  Prosecu- 
tion, section  22,  p.  360;  also  section  4,  p.  454;  also 
section  20,  p.  359. 

The  difference  material  to  be  observed  in  the 
present  case  is  that  in  an  action  for  malicious 
prosecution  it  must  be  alleged  and  shown  that 
the  original  suit  has  been  determined  and  by 
a  judgment  in  favor  of  the  defendant  in  that  suit 
(Newell,  Mai.  Pros.,  p.  331,  section  6),  while  in  ac- 
tions for  a  malicious  abuse  of  process  or  for  false  im- 
prisonment it  is  wholly  unnecessary  to  allege  or  prove 
that  the  prosecution  has  been  determined,  or  how, 
as  the  action  depends  wholly  upon  the  illegality  of 
the  detention  and  abuse  of  process.  And  so  in  case 
of  a  wrongful  and  malicious  attachment  the  action 
depends  upon  the  wrongful  and  malicious  seizure  of 
property,  without  regard  to  the  result  of  the  litigation 
on  the  merits.  Sloan  v.  McGracken,  7  Lea,  626; 
Smith  V.  Eakin,  2  Sneed,  457. 

We  have  given  the  case  the  most  mature  consider- 
ation and  the  closest  investigation,  not  being  con- 
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tent  to  rest  upon  the  authorities  furnished  us,  but 
seeking  all  others  that  would  tend  to  aid  us,  and  we 
are  not  able  to  see  any  error  in  our  original  holding, 
and  the  petition  to  rehear  is  dismissed. 
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(Knoxville.     September  Term,  1902.) 

1.  8TA.TB  OO0BTS.    Juriadiotion— Penalty  for   usury  pre- 
scribed by  an  act  of  Con  press. 

The  courts  of  this  State  have  jurisdiction  and  will  entertain  a 
suit  against  a  national  bank  to  recover  the  penalty  for 
taking,  receiving,  or  charging  usurious  interest,  imposed  by 
the  statutes  of  the  United  States.     {Post,  pp.  130-135.). 

Statutes  cited:  Revised  Statutes  of  the  United  States,  sees. 
6197-6198. 

Cases  cited:  Hartley  v.  U.  S.,  3  Hayw.,  44;  Bank  t;.  Morgan, 
132  U.  S.,  141. 

2.  OHAHOSaT  OOn&TS.    Jurisdiction  o(  suits  for  penalty. 

"An  action  in  the  nature  of  an  action  for  debt"  against  a  na- 
tional bank  for  taking,  receiving,  or  charging  usurious  inter- 
est, as  prescribed  by  the  statutes  of  the  United  States,  al- 
though penal  in  its  effect.  Is  a  "civil  cause  of  action," 
jurisdiction  of  which  was,  by  the  act  of  1877,  ch.  97,  con- 
ferred upon  the  chancery  courts  of  this  State  concurrently 
with  the  circuit  courts.     {Post,  pp.  130,  131,  136-141.) 

Act  construed:    Act  of  1877,  chap.  97;  Code  (S.)  sec.  6109. 

Cases  cited:  Martin  t*.  McKnight,  1  Tenn.,  330-334;  Kelly  v. 
Davis,  1  Head,  73;  Ho^an  v.  Chattanooga,  2  Tenn.  Cases,  339; 
Meagher  v.  Chattanooga,  1  Head,  76;  Wood  v.  Mayor,  &c.,  of 
Grand  Junction,  6  Heiskell,  442;  Town  of  Bristol  v.  Burrow, 
6  Lea,  129;  Bobo  v.  Bank,  92  Tenn.,  444. 

Cases  distinguished:  Shields  v.  Davis,  103  Tenn.,  644;  Baker 
V,  Mitchell,  105  Tenn.,  610;  Simmonds  v.  Leonard,  89  Tenn., 
622. 

8.    INTEBB8T.    Penalty  does  not  bear  interest. 

Interest  is  not  recoverable  on  a  statutory  penalty  unless  ex- 
pressly provided  for  in  the  act;  therefore  in  an  action  against 
a  national  bank,  to  recover  the  penalty  prescribed  by  the 
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act  of  Congress  for  charging  usurious  interest,  interest  can 
not  be  necoyered  on  such  penalty.     (Post,  pp.  131,  141-142.) 
Case  cited:     Duncan  v.  Maxey,  5  Sneed,  116. 


FROM  HAMBLEN. 


Api)eal    from   the   Chancery   C5ourt   of   Hamblen 
Connty.    Hugh  K.  Kylb^  Chancellor. 

John  T.  Essaby  and  Rogers  &  Rogers^  for  Mc- 
Creary. 

Shields  &  Mountoastle^  for  the  bank. 

Mb.  Justice  McAlistbb  delivered  the  opinion  of 
the  Court. 

This  bill  was  preferred  by  complainant  in  the  chan- 
cery conrt  of  Hamblen  county  to  recover  the  penalty 
prescribed  by  the  act  of  Congress  against  national 
banks  for  knowingly  collecting  usurious  interest. 
The  facts  of  the  case  are  that  the  defendant  is  a 
national  bank  doing  business  in  Morristown,  Tenn. 
The  complainant,  on  March  9^  1900,  filed  this  bill, 
alleging  that  within  the  preceding  two  years  he  had 
divers  transactions  with  the  defendant,  in  which  it 
had  knowingly,  illegally  and  wrongfully  charged  him 
a  greater  rate  of  interest  than  that  allowed  by  the 
laws  of  the  State  of  Tennessee  and  of  the  United 
States,  aggregating  |225.36,  and  the  bill  prayed  for 
a  decree  against  the  defendant  for  double  this  sum. 

GfttMl-6 
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The  Revised  Statutes  of  the  United  States  provide 
(section  5197  [U.  S.  Comp.  St.,  1901,  p.  3493])  that 
a  national  bank  doing  business  in  a  State  is  entitled 
to  charge  the  rate  of  interest  prescribed  by  the  law 
of  the  State  of  its  domicile.  Section  5198:  "The 
taking,  receiving,  reserving  or  charging  a  rate  of  in- 
terest greater  than  is  allowed  by  the  preceding  sec- 
tion, when  knowingly  done,  will  be  deemed  a  for- 
feiture of  the  entire  interest,  which  the  note,  bill  or 
other  evidence  of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid.  The  person  by  whom  it  has 
been  paid,  or  his  legal  representative,  may  recover 
back  in  an  action  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  the  interest  thus  paid  from  the 
association  taking  or  receiving  the  same,  provided 
such  action  is  commenced  within  two  years  from  the 
time  the  usurious  action  occurred ;  and  that  suit,  ac- 
tion and  proceeding  against  any  association,  under 
this  title,  may  be  had  in  any  circuit,  district  or  terri- 
torial court  of  the  United  States  held  within  the  dis- 
trict in  which  such  association  may  be  established, 
or  in  any  State,  county  or  municipal  court  in  the 
county  or  city  in  which  said  association  is  located 
having  jurisdiction  in  similar  cases." 

The  defendant  filed  its  demurrer  to  the  juris- 
diction of  the  court,  setting  up  several  grounds, 
the  second  being  as  follows:  "This  being  a 
suit  for  penalty  against  a  national  bank,  the 
chancery    court    in    Tennessee    has    no    jurisdic- 
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tion  to  try  such  cases  originating  solely  in 
federal  statute,  and  in  no  case  has  it  jurisdiction  in 
a  suit  to  enforce  a  penalty/' 

The  fourth  ground  of  demurrer  was  as  fol- 
lows: ^^The  defendant  demurs  to  so  much  of 
complainant's  bill  as  seeks  to  charge  defend- 
ant with  interest  on  the  penalty,  for  the  reason 
that  complainant's  suit  is  a  suit  for  a  penalty,  and 
arises  only  by  virtue  of  penal  statute,  not  giving 
interest,  the  same  can  not  be  recovered  in  this  ac- 
tion." 

The  demurrer  was  overruled  by  the  chancel- 
lor, and  defendant  answered  the  bill.  The  cause  went 
to  proof,  and  on  the  final  hearing  the  chancellor  pro- 
nounced a  decree  in  favor  of  complainant,  McCreary, 
for  the  sum  of  |490.17,  the  amount  being  double  the 
usury  charged,  with  interest  from  date  of  the  filing 
of  the  bill.  The  court  of  chancery  appeals  affirmed 
the  decree  of  the  chancellor,  excepting  the  interest, 
and  the  cause  is  before  this  court  on  the  appeal  of 
the  bank. 

The  questions  presented  for  the  determination  of 
the  court  oir  the  appeal  are:  (1)  Whether  any  State 
court  has  jurisdiction  to  enforce  a  penalty  created 
alone  by  federal  statute;  (2)  whether  the  chancery 
court  has  jurisdiction  to  enforce  the  national  bank- 
ing act  i)enalty;  and  (3)  whether  interest  is  allow- 
able on  such  penalty.  On  the  first  proposition  it  is 
argued  on  behalf  of  appellant  that  the  State  courts 
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will  not  enforce  a  penalty  created  by  CJongress,  for 
the  reason  that  federal  conrts  do  not  undertake  to 
enforce  penalties  created  by  State  statutes.  It  may 
be  conceded,  as  argued  by  counsel  for  appellant,  that 
this  is  a  penal  action  under  the  decisions  of  the 
United  States  Supreme  Court 

The  supreme  court  of  the  United  States, 
through  Mr.  Justice  Swayne,  in  considering  the 
federal  statute  which  is  now  invoked,  said: 
"The  remedy  given  by  the  statute  for  the 
usury  is  a  penal  suit.  To  that  the  party  aggriev- 
ed, or  his  legal  representative,  must  resort.  He  can 
have  redress  in  no  other  mode  or  form  of  procedure. 
The  statute  which  gives  the  right  permits  the  redress. 
The  suit  must  be  brought  especially  to  recover  the 
penalty  where  the  sole  question  is  the  guilt  or  inno- 
cence of  the  accused."  Bamet  v.  Bank,  98  U.  S., 
555  (25  L.  Ed.,  212) ;  Blaine  v.  Curtis,  59  Vt.,  120 
(7  AtL,  708;  59  Am.  Rep.,  702). 

It  being  settled  that  this  is  a  penal  statute,  the 
next  question  presented  is  whether  the  State  courts 
will  enforce  a  federal  statute  denouncing  a  penalty. 
Counsel  admits  there  have  been  diverse  holdings  on 
this  question  by  the  courts  of  other  States,  but  in- 
sists that  the  correct  rule  is  that  laid  down  in  Blaine 
V.  Curtis,  59  Vt.,  120  (7  AtL,  708;  59  Am.  Rep.,  705, 
viz. :  "It  is  well-known  law,  settled  in  this  State  as 
well  as  elsewhere,  that  no  State  will  enforce  penal- 
ties imposed  by  the  laws  of  another  State.    Such  laws 
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are  universally  considered  as  having  no  extraterri- 
torial operation  or  effect,  whether  the  penalty  be  to 
the  public  or  to  persons/'  Blaine  v.  Curtis,  59  Vt., 
120  (7  AtL,  708;  59  Am.  Rep.,  705);  Story,  Oonfl. 
J^aws,  sections  620,  621;  Rorer,  Int.  St.  Law.,  148- 
165,  and  a  large  number  of  cases  cited  from  various 
States  of  the  Union  in  the  first-cited  case.  It  is 
argued  that  the  federal  Congress  occupies  the  same 
relation  to  the  States  as  the  States  do  to  themselves 
so  far  as  this  question  is  concerned. 

In  the  case  of  Newell  v.  Bank,  12  Bush, 
57 — a  Kentucky  case — ^the  supreme  court  of 
Kentucky,  s{>eaking  through  Judge  Lindsay,  in 
r^ard  to  the  statute  in  question,  wrote,  viz.: 
*We  need  not  inquire  as  to  the  rights  of  the 
parties  under  the  provisions  of  the  act  of  Congress. 
The  forfeitures  claimed  under  said  act  are  wholly 
penal  in  their  nature.  The  courts  of  this  State  have 
not,  up  to  this  time,  undertaken  to  enforce  i^enalties 
arising  under  the  laws  of  the  government  of  the 
United  States,  and  these  cases  present  no  sufi^cient 
reason  to  authorize  the  inauguration  of  a  new  judi- 
cial i)olicy  upon  that  subject." 

In  the  case  of  Missouri  River  Tel.  Go.  v.  First 
Nat.  Bank  of  Sioux  City,  74  111.,  217,  it  is  said:  "It 
is  equally  true  that  both  the  government  of  the 
United  States  and  Iowa  are  wholly  independent  of 
this  State.  They  severally  have  all  the  attributes  of 
sovereignty  essential  to  the  enactment  and  enforce- 
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ment  of  laws  for  the  government  of  their  citizens 
within  the  limits  of  their  constitution,  and  in  accord- 
ance with  long-settled  rales  of  law  this  State  can 
not  enforce  their  criminal  or  penal  laws."  1  Thomp. 
Nat.  Bank  Cas.,  pp.  402,  502.  It  is  admitted  by  coun- 
sel that  this  is  a  question  which  every  State  must 
determine  for  itself,  and,  since  this  court  has  not 
heretofore  decided  the  question,  it  should  hold  that 
penal  statutes  of  Congress  and  of  the  various  States 
must  be  enforced  within  their  own  jurisdiction,  and 
by  their  own  courts. 

Whatever  may  have  been  the  holdings  on 
this  question  at  one  time,  the  jurisdiction  of 
the  State  courts  is  now  definitely  fixed  by 
the  amendment  to  the  statute  enacted  by  Congress 
February  18,  1875.  The  last  sentence  of  this  sec- 
tion, it  appears,  was  not  in  the  original  act,  and  is 
as  follows,  to- wit:  That  suit,  action  and  proceeding 
against  any  association,  under  this  title,  may  be  had 
in  any  circuit,  district  or  territorial  court  of  the 
United  States  held  within  the  district  in  which  such 
association  may  be  established,  or  in  any  State,  coun- 
ty or  municipal  court  in  the  county  or  city  in  ivhich 
said  association  is  located  having  jurisdiction  in  sim- 
ilar cases." 

In  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.), 
p.  396,  it  is  said,  viz. :  "Whatever  doubts  may  have 
existed  as  to  the  jurisdiction  of  State  courts  to  en- 
tertain a  suit  for  the  penalty  given  by  the  national 
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bank  act  have  been  resolved  in  favor  of  such  juris- 
diction by  the  amendment  to  the  section  of  the  stat- 
ute giving  the  remedy;"  citing  Bank  v.  Morgan,  132 
U.  S.,  141,  144  (10  Sup.  Ct,  37;  33  L.  Ed.,  282). 
As  early  as  1816  it  was  decided  by  this  court  that  the 
State  court  had  jurisdiction  and  would  entertain  a 
suit  to  enforce  a  penalty  prescribed  by  an  act  of  Con- 
gress.   Hartley  v.  United  States,  3  Hayw.,  44. 

It  is  next  insisted  on  behalf  of  appellant  that,  con- 
ceding the  jurisdiction  of  the  State  court,  a  court 
of  chancery  has  no  jurisdiction  to  enforce  a  i)enalty, 
but  the  action  should  have  been  brought  at  law.  It 
is  true  that  prior  to  the  act  of  1877,  extending  and 
enlarging  the  jurisdiction  of  courts  of  chancery  in 
this  State,  the  chancery  court  did  not  have  jurisdic- 
tion to  enforce  a  penalty  or  forfeiture,  but  the  party 
was  remitted  to  his  remedy  at  law.  Gibs.  Suits  in 
Ch.,  section  302,  citing  1  Daniell,  Ch.  Prac,  387,  563. 
So  it  was  held  in  this  State  that  courts  of  law  only 
have  jurisdiction  of  the  enforcement  of  penalties. 
Williams  v.  Patterson,  2  Tenn.,  229;  Turnei/s  EarV 
V.  Young,  Id.,  265;  Druggist  Cases,  85  Tenn.,  449 
(3  S.  W.,  490;  Love  v.  Smith,  4  Yerg.,  117-129).  We 
are  of  opinion,  however,  that  such  jurisdiction  is 
necessarily  conferred  by  chapter  97,  Acts  1877,  which 
provides,  viz. :  "It  [that  is,  the  chancery  court]  shall 
have  and  exercise  concurrent  jurisdiction  with  the 
circuit  court  of  all  civil  causes  of  action  triable  in 
the  circuit  court,  except  for  injuries  to  persons,  prop- 
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erty  or  character  involving  unliquidated  damages; 
and  no  demurrer  for  want  of  jurisdiction  of  the  cause 
of  action  shall  be  sustained  in  the  chancery  court  ex- 
cept in  cases  of  unliquidated  damages  for  injuries  to 
persons^  property  or  character." 

It  is  insisted  that  a  suit  to  enforce  a  pen- 
alty is  not  a  civil  cause  of  action  in  the 
sense  of  the  statute.  The  case  of  Duncan 
V.  Mdxey,  5  Sneed,  115,  simply  holds  that  a  justice  of 
the  peace  at  that  date  had  no  jurisdiction  to  enter- 
tain a  suit  to  recover  a  penalty  of  f62.50  given  by 
Act  1782,  c.  29,  section  1,  for  an  unlawful  firing  of 
the  woods,  "but  that  the  jurisdiction  in  such  cases 
belonged  to  the  circuit  court."  The  same  rule  was 
announced  in  Stover  v.  Lasater,  8  Lea,  631.  In  the 
former  case  it  was  said:  "The  cause  of  action  in 
the  case  before  us  is  of  its  own  kind.  It  is  a  pecuni- 
ary punishment,  inflicted  for  wrong  done  in  viola- 
tion of  the  statute,  and,  although  the  statute  author- 
izes the  penalty  to  be  recovered  by  an  action  of  debt, 
yet  it  does  not  tall  within  either  class  of  cases  spe- 
cifically enumerated;  and  it  is  a  settled  rule  that 
penal  statutes  are  to  be  construed  strictly,  and  are 
not  to  be  extended  beyond  the  plain  letter  of  the  law. 
It  follows,  consequently,  that  the  jurisdiction  of  such 
cases  belongs  to  the  circuit  court,  and  not  to  the  jus- 
tice of  the  peace." 

The  court  in  that  case  did  not  hold  that 
a    suit    to    recover    a    penalty    was    not    a    civil 
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action,  but  the  holding  was  that  such  a  case  wae^  not 
embraced  within  the  jurisdiction  conferred  upon  jus- 
tices of  the  peace.  The  court,  however,  expressly 
held  that  such  cases  belonged  to  the  circuit  court. 
To  the  same  effect  is  Stover  v.  Lasater,  8  Lea,  631. 
In  Martin  v.  McKnight,  1  Tenn.,  330-334,  it  was  held 
that  an  action  for  a  penalty  is  a  civil  proceeding. 
Again,  it  is  held  that,  where  a  statute  imposes  a  pen- 
alty, and  prescribes  no  form  of  action  for  its  recov- 
ery, debt  may  be  maintained.  Kelly  v.  Davis,  1  Head,, 
73;  Hogan  v.  City  of  Chattanooga,  2  Shannon's  Cas., 
339.  So  it  is  held  that  a  fine,  forfeiture  or  penalty  im- 
posed by  ordinances  of  a  municipal  corporation  may 
be  recovered  by  warrant  in  debt.  Meaher  v.  City  of 
Chattanooga,  1  Head,  76;  Wood  v.  Mayor  of  Town 
of  Grand  Junction,  5  Heisk.,  442;  Town  of  Bristol 
V.  Burrow,  5  I^a,  129. 

In  such  cases  the  recorder  of  a  town,  in 
•enforcing  penalties  for  the  violation  of  a  mu- 
nicipal ordinance,  is  not  exercising  criminal 
jurisdiction,  as  has  been  frequently  decided.  "Debt," 
says  Judge  Caruthers,  in  Meaher  v.  City  of  Chatta- 
nooga, 1  Head,  76,  "is  the  proper  action  for  penal- 
ties prescribed  for  certain  offenses  by  acts  or  ordi- 
nances, and  the  only  proof  required  is  that  the  offense 
or  act  to  which  such  fine  or  forfeiture  is  attached 
has  been  committed."  Undeniably,  then,  a  suit  to  en- 
force a  penalty  is  a  "civil  cause  of  action,"  that  prior 
to  the  passage  of  the  act  of  1877  "was  exclusively 
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triai)le  in  the  circuit  court."  Why,  then,  has  not  juris- 
diction of  such  a  suit  been  conferred  on  the  chancery 
court  by  the  act  of  1877?  It  is  said  that  it  is  not 
a  "civil  cause  of  action,"  as  this  term  is  employed 
in  the  statute.  Counsel  then  cite  cases  to  show  that 
a  suit  to  enforce  a  penalty  is  not  a  controversy  of  a 
civil  nature,  authorizing  removal  from  a  State  to  a 
federal  court  under  the  judiciary  act,  nor  a  contro- 
\ersy  between  the  States  within  the  meaning  of  the 
United  States  constitution;  and  it  is  thence  argued 
that  it  is  not  a  civil  cause  of  action  within  the  mean- 
ing of  the  act  of  1877,  increasing  the  jurisdiction  of 
the  chancery  court.  Moloney  v.  Tobacco  Co.  (C.  C), 
72  Fed.,  801;  State  v.  Alleghany  Oil  Co.  (C.  C),  85 
Fed.,  873;  Cornell  v.  Weidner,  127  U.  S.,  265  (8  Sup. 
Ct,  1152;  32  L.  Ed.,  148) ;  State  of  Missouri  v.  State 
of  Illinois,  180  U.  8.,  240  (21  Sup.  jDt.,  331;  45  L. 
Ed.,  497). 

We  do  not  think  the  construction  placed  by  the 
federal  courts  on  language  used  in  the  federal  stat- 
utes is  at  all  controlling  in  the  construction  we  shall 
place  on  similar  language  used  in  our  own  statutes, 
especially  when  we  can  see  that  such  was  not  the  in- 
tention of  our  l^islature.  It  is  very  obvious  that 
the  lawmakers,  in  enacting  this  statute,  used  the  lan- 
guage "civil  causes  of  action  now  triable  in  the  cir- 
cuit court"  in  the  sense  these  words  are  expounded 
and  understood  in  our  own  decisions  and  statutes; 
and  we  have  seen  that  under  the  adjudications  of  this 
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court  a  suit  to  recover  a  penalty  is  not  a  criminal 
or  qu€L8i  criminal  proceeding,  but  a  civil  action  in 
the  nature  of  a  suit  to  recover  a  debt.  It  is  true,  as 
argued  by  counsel,  that,  although  a  suit  may  be  with- 
in the  literalism  of  the  act  of  1877,  it  may  not  be 
within  its  intent ;  and  counsel  cites  Shields  v.  Davis, 
103  Tenn.,  544  (53  S.  W.,  948),  and  Baker  v.  Mitchell, 
105  Tenn.,  610  (59  S.  W.,  137). 

In  the  former  case  it  was  said:  "While 
chapter  97  of  the  acts  of  1877  (Shannon^s 
Code,  section  6109)  has  been  liberally  con- 
strued in  favor  of  the  extension  of  the  chancery 
jurisdiction,  as  can  be  seen  by  reference  to  many 
cases  in  our  reports,  yet  we  have  declined  to  apply 
it  to  others,  which,  while  falling  within  the  words 
of  the  statute,  were  so  exceptional  in  character  as  to 
preclude  the  idea  that  they  were  within  Its  intent." 

Shields  v.  Davis  presented  a  contest  over  the  office 
of  sheriff.  This  court,  in  adjudging  that  the  chancery 
court  had  not  concurrent  jurisdiction,  under  the  act 
of  1877,  with  the  circuit  court,  to  hear  and  determine 
a  contested  election  of  sheriff,  among  other  things 
wrote,  viz. :  "On  examining  chapter  3  of  the  Code, 
it  will  be  found  that  the  legislature  has  adopted  a 
general  scheme  for  the  trial  of  all  contested  elections, 
and  to  that  end,  and  for  that  purpose,  conferred  juris- 
diction upon  different  tribunals.  By  section  1308»  of 
Shannon's  Code,  the  right  is  given  to  the  county  court 
to  hear  and  determine  all  cases  of  contested  elec- 
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tions  of  justices  of  the  peace^  constables^  county  regis- 
ters, county  court  clerks,  county  surveyors  and 
rangers.  By  section  1309  jurisdiction  is  given  to  the 
circuit  court  to  hear  and  determine  all  contests  of 
the  election  of  sheriffs,  clerks  of  the  circuit,  crim- 
inal, or  other  courts,  whose  clerks  are  elected  by  the 
people,  except  clerks  of  the  county  court.  Section 
1310  provides  for  the  contest  as  to  the  office  of  su- 
preme judge,  and  section  1312  enacts  that  contests 
for  the  office  of  chancellor  are  tried  brfore  the  chan- 
cellor of  some  division  adjoining  that  in  which  such 
election  is  held;  while  section  1313  requires  contests 
for  all  judicial  offices  and  of  district  attorneys  to  be 
tried  before  the  chancellor  of  the  division  in  which 
such  election  was  held,  and,  if  such  election  was  partly 
in  one  chancery  division  and  partly  in  another,  then 
before  the  chancellor  of  either  division,  and,  if  there 
be  no  chancellor  of  that  division,  before  the  chancel- 
lor of  the  nearest  division  having  a  chancellor.  Thus 
it  will  be  seen  that  these  statutes  have  provided  for 
contests  for  every  office  of  the  State  filled  by  popu- 
lar election,  except  that  of  governor,  and  this  is  heard 
by  the  legislature.'^ 

It  was  held  that  a  contest  of  this  character  is  not  a 
cause  within  the  meaning  of  the  act  of  1877.  To  the 
same  effect  is  Baker  v.  Mitchell,  105  Tenn.,  610  (59 
S.  W.,  137). 

In  Simmons  v.  Leonard,  89  Tenn.,  622  (15  S.  W., 
444),  this  court  held  that  the  chancery  court  had  no 
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jurisdiction,  under  the  act  of  1877,  to  try  an  issue  or 
dcvisavit  vel  non.  The  reason  was  that  in  the  matter 
of  the  contest  of  wills,  not  only  is  the  circuit  court 
clothed  with  exclusive  jurisdiction  (Code,  section 
4227),  but  it  can  be  acquired  by  that  court  only  in 
one  way,  and  that  is  by  a  certificate  from  the  county 
court  which  is  the  custodian  of  the  will,  and  has  orig- 
inal jurisdiction  of  its  probate.  After  the  trial  in 
the  circuit  court,  the  verdict  and  judgment  must  be 
certified  to  the  county  court  to  be  recorded.  If  such 
a  case  is  within  the  act  of  1877,  then  the  chancery 
court  could  take  jurisdiction  of  such  a  case  originally, 
while  the  circuit  court  could  not  take  cognizance  of 
SQch  a  case  until  it  is  certified  from  the  county  court. 

Hence  it  was  said  the  act  of  1877  did  not  contem- 
plate such  radical  and  sweeping  changes,  but  only 
included  those  civil  actions  which  could  originate  in 
the  circuit  court,  etc.  But  no  reason  is  perceived  why 
the  chancery  court  is  not  clothed  with  jurisdiction, 
by  the  act  of  1877,  of  a  civil  action  to  recover  a  pen- 
alty, that  was  triable  in  the  circuit  court  prior  to 
the  passage  of  that  act.  The  federal  statute  allow- 
ing the  recovery  of  this  penalty  provides  that  it  may 
be  had  in  ^^an  action  in  the  nature  of  debt,  and  that 
the  suit  for  its  recovery  may  be  brought  in  any  State 
court  in  which  the  bank  is  located  having  jurisdic- 
tion in  similar  cases.'' 

While  this  question  was  not  raised  or  decided  in 
Boho  V.  Bank,  92  Tenn.,  444  (21  S.  W.,  888),  this 
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court  assumed  that  the  chancery  court  had 
jurisdiction  of  such  a  suit^  and  pronounced 
a  decree  remanding  the  cause  to  the  court  below  to 
determine  the  amount  of  the  usury  upon  the  basis 
fixed  by  this  court,  and  for  proper  judgment  against 
the  bank.  We  are  clearly  of  opinion  that  the  chan- 
cery court  has  jurisdiction  of  such  an  action. 

The  court  of  chancery  appeals  so  held,  but  disallow- 
ed interest,  and  this  is  assigned  as  error.  The  act  of 
Congress  makes  no  provision  for  the  allowance  of  in- 
terest, but  fixes  the  amount  of  recovery  at  twice  the 
amount  of  the  usury  charged.  Laws  prescribing  pen- 
alties and  forfeitures  are  strictly  construed,  and,  in 
the  absence  of  any  authority  in  the  act  for  interest  on 
the  penalty,  we  can  not  superadd  it.  Duncan  v. 
Maxcf/j  5  Sneed,  115. 

The  decree  of  the  court  of  chancery  appeals  is 
therefore  affirmed. 

Note. — ^Mr.  Justice  Shields,  having  been  of  counsel,  did  not 
participate  in  the  hearing  or  decision  ot  this  cause. 

Mr.  Justice  Neil,  having  been  a  member  of  the  court  of  chan- 
cery appeals  when  this  cause  was  determined  there,  did  not  take 
part  in  the  hearing  and  decision  in  this  court. 


1  Gates]      SEPTEMBER  TERM,  1902.  143 

Love  V.  Moser. 


Love  v.  Moseb  et  ah 
{Knoxville.     September  Term,  1902.) 

1.  BILL  TO  BBMOVB  OLOXTD.    Title    acquired    after    suit 
brought,  how  availed  of. 

Where,  In  a  suit  in  equity,  to  remove  a  cloud  from  title,  the 
complainant  has  no  title  at  the  time  suit  is  instituted,  but 
subsequently  acquires  one,  the  rule  is  that  he  can  not  set 
up  such  after  acquired  title  by  a  supplemental  or  amended 
bill,  but  must  resort  to  an  original  bill.     (Postt  p.  146.) 

Citing:     Story  Equity  Pleading,  sees.  339-340, 

2.  8AMB.    Effect  of  consent  amendment   setting   up    after 
acquired  title.    Gase  in  judgment. 

After  complainant  filed  his  bill  in  equity  to  remove  a  cloud  from 
his  title,  he  procured  a  grant  from  the  State  for  the  land 
described  in  the  bill.  With  the  consent  of  defendants  the 
bill  was  amended  on  its  face  setting  up  the  grant.  Defend- 
ants filed  a  formal  answer  to  the  bill  as  amended,  denying 
title,  but  making  no  question  upon  the  manner  of  setting 
up  the  after-acquired  title,  until,  upon  the  hearing  they  ob- 
jected to  the  reading  of  the  grant  as  evidence  of  title,  insist- 
ing for  the  first  time  upon  the  rule  above  stated. 

The  grant  was  excluded. 

Held:  .  1st.  The  objection  to  the  grant  as  evidence  of  title  came 
too  late.  2d.  By  their  consent  to  the  amendment  and  formal 
answer  thereto,  defendants  must  be  held  to  have  impliedly 
agreed  to  treat  and  consider  the  amended  bill  as  in  the  nature 
of  an  original  bill  setting  up  the  newly  acquired  title  which 
was  proper  matter  for  agreement  and  avoided  circuity  of 
action.  3d.  That  complainant  was  entitled  to  recover  on  his 
new  title.     {Post,  pp.  145-147.) 

Case  cited  and  approved:     Corder  v.  Dolin,  4  Baxter,  238. 
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FROM  JEFFERSON. 


Appeal  from  Chancery  Court  of  Jeflferson  County. 
John  P.  Smith,  Chancellor. 

Shields  &  Mountcastlb  and  George  P.  Yoe,  for 
Love. 

C.  T.  Rankin,  Pickle  &  Turner  and  Eugene 
HoLTSiNGER,  for  Moser  et  al. 

Mr.  Chief  Justice  Beard  delivered  the  opinion 
of  the  Court. 

The  bill  in  the  present  case  was  filed  by  complain- 
ant, who  alleged  that  he  was  the  owner  in  fee  of  a 
tract  of  land  in  Jefferson  county,  and  that  under 
cover  of  some  form  of  deed  the  defendants  had  taken 
possession  of  one  part  of  it  and,  claiming  to  be  the 
owners  thereof,  were  cutting  and  removing  valuable 
timber  therefrom.  The  purpose  of  the  bill  is  to  re- 
move this  deed  as  a  cloud  upon  the  title  and  to  stay 
waste. 

The  tract  of  land  of  which  complainant  claimed 
to  be  the  owner  was  described  by  metes  and  bounds, 
and  this  description  was  supplemented  by  a  list  of 
the  several  mesne  conveyances  through  which,  it  was 
alleged,  the  complainant  deraigned  his  title. 

Defendants  answered,  denying  that  complainant 

Note. — ^Mr.  Justice  Shields,  being  of  counsel,  did  not  alt  in 
this  case. 
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had  title  to  any  portion  of  the  tract,  and  averring  title 
in  themselves  to  the  part  in  controversy. 

While  preparing  for  the  trial  of  the  case,  the  com- 
plainant discovered  that  he  was  unable  to  produce  a 
grant  from  the  State;  and  he  thereupon  proceeded 
to  enter  the  tract,  and  upon  this  entry  procured  the 
issuance  of  a  grant.  Having  done  this,  by  leave  of  the 
court  and  also  by  consent  of  the  defendants,  he 
amended  his  original  bill  by  writing  on  the  margin, 
immediately  following  the  descriptive  portion,  these 
words:  "And  being  the  same  land  held  by  complain- 
ant under  entries  2,202  and  2,203,  and  grant  issued 
to  him  by  the  State."  In  the  order  granting  the 
leave  and  setting  out  the  words  of  the  amendment  is 
the  following  recital :  "Thereupon  come  the  defend- 
ants by  solicitor  and  enter  their  appearance  and  waive 
copy  and  notice."  At  the  same  time  a  formal  answer 
was  filed,  directed  to  the  bill  as  thus  amended,  in 
which  the  defendants  say  that  "they  deny  that  the 
land  in  controversy  in  this  suit  is  covered  by  a  grant, 
or  that  complainant  has  any  grant  as  in  his  amended 
bill  is  alleged."  Subsequently  the  bill  by  leave  of  the 
court  and  consent  of  the  defendants  was  further 
amended  on  its  margin,  by  giving  the  date  of  the  is- 
suance and  the  number  of  the  grant.  In  the  order' 
authorizing  its  amendment  there  is  a  recital  that  the 
defendants  come  and  put  in  their  answer  heretofore 
filed,  and  rely  upon  it  as  an  answer  to  the  bill  as 
amended." 
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Upon  the  trial  of  the  cause  the  chancellor  dis- 
missed the  bill,  upon  the  ground  that  the  complainant 
could  not  rely  upon  his  grant,  because  it  was  a  muni- 
ment of  title  acquired  after  the  institution  of  suit. 
The  court  of  chancery  appeals  reversed  this  decree 
and  gave  complainant  relief.  The  defendants  have 
appealed,  and  they  have  assigned  errors  on  this  ac- 
tion of  that  court. 

It  is  true,  as  insisted  by  the  defendants,  that  the 
rule  is  that  if  a  complainant  has  no  title  at  the  time 
of  filing  his  original  bill,  and  subsequently  acquires 
one,  he  can  not  bring  it  forward  by  a  supplemental 
(and,  it  may  be  added,  by  an  amended)  bill,  but  he 
must  resort  to  an  original  bill.  Story,  Eq.  PL,  sec- 
tions 339,  340. 

No  effort,  however,  was  made  by  the  defendants 
to  invoke  this  rule  until,  on  the  trial  of  the  cause, 
the  grant  was  offered  in  evidence,  when  on  their  mo- 
tion it  was  excluded.  The  complainant  now  insists 
that  this  objection  came  too  late;  that  the  consent 
which  the  defendants  gave  to  the  making  of  the  amend- 
ment, and  the  formal  answer  thereto,  necessarily  im- 
plied an  agreement  on  their  part  that  the  amended 
bill  was  to  be  treated  as  in  the  nature  of  an  original 
hill  setting  up  this  newly  acquired  title. 

There  was  no  objection  thus  to  treat  the  bill,  if 
the  parties  so  agreed.  In  fact,  it  was  proper  that  it 
should  be  done,  as  upon  the  record  it  is  apparent  that 
the  complainant  had,  under  his  grant,  title  to  the  land, 
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and  it  saved  circuity  of  action.  And  we  think  such  an 
agreement  is  clearly  implicable  from  the  orders  and 
pleadings  in  the  cause,  and  that  there  was  no  sur- 
prise to  the  defendants  in  so  treating  it. 

This  being  so,  the  court  of  chancery  appeals  was 
right  in  dealing  with  the  new  title  as  if  set  up  by  an 
original  bill,  as  the  effect  of  the  amendment  in  ques- 
tion was  "to  operate  as  a  new  suit.''  Corder  v.  Dolin, 
i  Baxt.,  238. 

The  decree  of  the  court  of  chancery  appeals  is 
affirmed. 
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Haie  V.  Caldwell. 

(Knoxville.     September  Term,  1902.) 

1.  KABBISD  WOKBN^Testamentary  capacity— Power    to 

doviae  real  estate  to  husband.  j 

In  this  State,  married  women  over  the  age  of  twenty-one  years  | 

have  full  power  and  authority  to  dispose  of  their  real  estate  I 

or  lands  as  if  unmarried,  and  the  provision  in  the  enabling 
act  to  the  effect  that  such  testamentary  disposition  shall  not  | 

be  construed  so  as  to  defeat  the  husband's  tenancy  by  the 
curtesy  in  such  lands  is  not  such  a  limitation  upon  their 
testamentary  capacity  as  will  defeat  a  devise  of  lands  or 
real  estate  to  the  husband,  it  being  the  manifest  intention 
of  the  legislature,  thereby,  to  protect  the  husband's  tenancy 
by  the  curtesy,  not  to  exclude  him  from  her  bounty.  {Post, 
pp.  150-166.) 

Act  construed:  Acts  of  1869-1870,  chap.  99,  sec  6,  Shannon's 
Code,  4274. 

2.  8AMB.    flame.    Same.    Not  befere  questioned. 

While  this  precise  question  has  not  hitherto  been  before  the  su- 
preme court  for  its  adjudication,  yet  numerous  casefi  have  been 
before  it  involving  the  title  to  real  estate  held  under  devises 
made  by  married  women  in  favor  of  their  husbands,  where- 
in it  was  conceded  that  such  devises  were  valid  and  effective 
to  convey  the  title.     {Post,  pp.  153-154.) 

Cases  cited:  Campbell  v.  Browder,  7  Lea,  240;  Thompson  v. 
Oaut,  14  Lea,  310;  Molloy  v.  Clapp,  2  Lea,  689;  Reeves  v. 
Hager,  101  Tenn.,  712;  Stone  v.  Manning,  103  Tenn.,  232; 
Mitchell  V,  Kimbrough,  98  Tenn.,  536;  Maxwell  v.  Hill.  89 
Tenn.,  687. 

8.    SAKS.    Will  oi^  valid  without  privy  examination. 

Under  the  statute  authorizing  married  women  to  make  testa- 
mentary disposition  of  their  property  "in  as  full,  ample  and 
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complete  a  manner  as  if  they  were  unmarried/'  a  will  exe- 
cuted by  a  married  woman  with  the  formalities  required  of 
unmarried  women  or  other  persons  aui  juris,  is  yalid,  and 
acknowledgment  with  privy  examination  is  not  essential  to 
a  valid  execution  thereof.     {Post,  pp.  154-156.) 

Act  construed:  Act  of  1869-70,  chap.  99,  sec.  6»  Shannon's 
Code,  sec.  4247. 

4.    WHX.    TJiilimited  power  of  disposition  given  first  taker. 
Sffect  of^-Bvle  stated. 

If  the  first  taker  be  given  an  estate  in  fee,  or  for  life,  with  un- 
limited power  of  disposition,  the  fee  or  absolute  estate  vests 
in  the  first  taker  and  a  limitation  over  is  void.  {Post,  p.  155.) 

Case  cited  and  approved:    Bradley  i7.  Cames,  94  Tenn.,  27. 

6.    SAME.    Bame.    Oase  in  Judgment. 

After  providing  for  the  payment  of  her  debts,  a  testatrix  de- 
vised "all  the  rest  and  residue"  of  her  property  to  her 
husband,  "for  and  during  his  natural  life,"  and  gave  him 
full  and  absolute  control  thereof,  with  right  and  authority 
to  use,  occupy,  lease,  sell,  and  convey,  or  otherwise  dispose 
of  the  same  ...  in  any  manner  he  may  wish,"  with  re- 
mainder over  to  certain  designated  parties: 

Held:  That  the  husband  took  an  absolute  title  in  fee,  and  that 
the  limitation  over  was  void.    {Post,  pp.  160-156.) 


PROM  HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.  M.  McCoNNELL,  Chancellor. 

M.  H.  CuFT^  for  complainant,  Hair. 

Jones  &  McQee  and  J.  A.  Caldwell,  for  defend- 
ant, Caldwell. 
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Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  to  recover  from  the  defend- 
ant, Mrs.  Carrie  Blanch  Bird,  formerly  Carrie  Blanch 
Bassinger,  a  certain  house  and  lot  in  Chattanooga, 
valued  at  about  six  thousand  dollars,  formerly  the 
property  of  Mrs.  Cynthia  L.  Hair,  wife  of  Larkin 
Hair,  under  whom  all  parties  claim,  and  who,  it  is 
conceded,  had  title  to  the  property. 

JVIrs.  Cynthia  L.  Hair  died  September  26,  1890, 
having  made,  February  7,  1890,  a  will,  which  was, 
after  her  death,  duly  admitted  to  probate.  The  first 
clause  of  the  will  provides  for  the  payment  of  debts 
and  funeral  expenses.  The  second  and  third  clauses 
are  as  follows :  "Second.  I  give,  devise  and  bequeath 
to  my  beloved  husband,  Larkin  Hair,  for  and  during 
his  natural  life,  all  the  rest  and  residue  of  my  prop- 
erty, real,  personal  or  mixed  (after  payment  of  said 
debts  and  funeral  expenses),  which  I  may  own  or  be 
entitled  to  at  my  death;  and  I  give  to  my  husband 
full  and  absolute  and  perfect  possession  and  con- 
trol thereof,  with  the  right  and  authority  to  use,  oc- 
cupy, lease,  sell  and  convey,  or  otherwise  dispose  of  the 
same,  or  any  part  thereof,  in  any  manner  he  may  wish. 
Third.  It  is  my  will  and  desire  that  after  the  death 
of  said  husband  all  the  residue  of  my  property  not 
consumed  under  the  first  and  second  items  or  clauses 
of  this  will  shall  be  equally  divided  among  my  leg- 
atees hereinafter  named,  and  I  hereby  direct  my  ex- 
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ecutor  to  divide  the  same  in  such  manner  as  he  may 
think  best  for  the  interests  of  all  concerned,  and  give 
to  each  in  the  following  proportions,  to- wit:  N.  R. 
Hair,  one-sixth;  Isabella  Hair  Carter,  formerly  wife 
of  John  Carter,  one-sixth;  N.  H.  Bomer,  one-sixth; 
and  I  give  to  my  good  friend  and  companion,  Miss 
Carrie  Blanch  Bassinger,  the  remaining  one-sixth  of 
my  said  property." 

Larkin  Hair,  the  husband  of  Mrs.  Cynthia  L.  Hair, 
who  survived  her,  immediately  took  possession  of  all 
the  property  owned  by  her  when  in  life,  including 
that  in  controversy,  claiming  the  same  in  fee  under 
the  second  clause  of  the  will  of  his  wife,  and  on  Jan- 
uary 18,  1891,  conveyed  the  house  and  lot  sued  for 
to  the  defendant,  Mrs.  Carrie  Blanch  Bird,  which 
conveyance  was  soon  thereafter  duly  probated  and 
i-egistered.  Larkin  Hair  died  January  3,  1897,  and 
(his  suit  w^as  brought  March  25,  1899,  to  recover  flve- 
sixths  interest  in  the  property. 

The  chancellor  denied  this  relief,  and,  his  decree 
being  affirmed  by  the  court  of  chancery  appeals,  the 
case  has  been  brought  to  this  court  for  review. 

The  contention  of  the  complainant  is  that  the  de- 
vise of  real  estate  made  in  the  will  of  Mrs.  Cynthia 
L.  Hair  to  Larkin  Hair  is  void,  upon  the  ground  of 
the  supposed  want  of  capacity  or  power  in  a  married 
woman  to  devise  real  estate  to  her  husband;  and, 
secondly,  if  valid,  that  it  only  vests  in  Larkin  Hair 
an  estate  for  life  in  the  property  in  question,  and 
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his  conveyance  to  the  defendant  is  inoperative  to 
vest  in  her  the  fee  to  it.  The  act  of  the  general 
assembly  enacted  March  2,  1870,  and  carried  into 
Shannon's  Code  at  section  4247,  abrogating  the  com- 
mon-law rule,  and  enabling  married  women  to  dispose 
of  their  real  estate  by  last  will  and  testament,  is  as 
follows :  "All  married  women  over  twenty-one  years 
of  age,  owning  any  land  or  real  estate  of  any  kind 
or  description,  legal  or  equitable,  in  this  State,  by 
descent,  inheritance,  deed,  gift  or  otherwise,  shall 
have  full  power  and  authority  to  dispose  of  such  lands 
or  real  estate  by  last  will  and  testament  in  as  full, 
ample  and  complete  a  manner  as  if  they  were  un- 
married; but  such  testamentary  disposition  of  such 
lands  or  real  estate,  shall  not  be  construed  so  as  to 
defeat  any  husband's  tenancy  by  curtesy  in  such  real 
estate  or  lands." 

No  decision  of  this  court  involving  this  precise  ques- 
tion is  cited^'in  behalf  of  either  party,  and  it  does  not 
appear  that  the  capacity  of  a  married  woman,  under 
this  statute,  to  devise  real  estate  in  this  State  to  her 
husband,  has,  before  this,  been  challenged  or  called 
in  question.  It  is  argued  by  counsel  for  the  complain- 
ant that  the  concluding  sentence,  providing  that  the 
statute  shall  not  be  so  construed  as  to  defeat  the  hus- 
band's tenancy  by  the  curtesy  in  the  real  estate  of 
the  wife,  is  evidence  of  the  intention  of  the  l^slature 
to  except  from  the  power  given  a  married  woman  to 
dispose  of  real  estate  by  will  the  ability  to  make  a  de- 
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vise  in  favor  of  her  husband.  We  are  unable  to  find 
such  an  intent  from  this  provision,  and,  on  the  con- 
trary, consider  it  as  indicating  a  disposition  to  favor 
and  protect  the  rights  of  the  husband,  instead  of  dis- 
criminating against  him. 

There  is  no  such  exception  as  that  contended  for 
by  the  complainants  in  the  statute,  nor  anything, 
with  the  exception  contained  in  the  last  sentence,  in- 
dicating an  intent  to  place  any  restriction  whatever 
upon  married  women's  power  to  dispose  of  their  real 
estate  by  last  will  and  testament;  and  it  can  not  be 
presumed  that  the  legislature  intended  while  vesting 
in  them  the  capacity  to  devise  their  lands  in  as  full, 
ample  and  complete  manner  as  if  they  were  unmar- 
ried, to  except  from  their  bounty  one  of  its  most  nat- 
ural and  common  objects. 

While  this  question  has  never  been  determined  by 
thiH  court,  yet  numerous  cases  involving  the  title  to 
real  estate  held  under  devises  made  by  married  women 
in  favor  of  their  husbands  have  been  before  it  in  such 
a  manner  that,  if  there  had  been  a  doubt  as  to  the 
capacity  of  married  women  to  make  such  devises  un- 
der this  statute,  the  question  would  have  been  raised. 
In  aU  of  these  cases  it  has  been  conceded  that  such 
devises  were  valid,  and  effective  to  convey  title  to 
real  estate.  Campbell  v.  Brotoder,  7  Lea,  240;  Thomp- 
son V.  Oaut,  14  Lea,  310;  Molloy  v.  Glapp,  2  Lea,  589 ; 
Reeves  v.  Eager,  101  Tenn.,  712  (50  S.  W.,  760) ; 
Stone  V.  Manning,  103  Tenn.,  232  (52  S.  W.,  990) ; 


154  TENNESSEE  REPORTS.       [Vol.  109 

Hair  y.  Caldwell. 

Mitchell  V.  Kimhrough,  98  Tenn.,  535  (41  S.  W.,  993) ; 
Maxwell  v.  Hill,  89  Tenn.,  587  (15  S.  W.,  253). 

This  statute  has  thus  been  construed  by  the  legal 
profession  and  the  courts  of  this  State  from  its  enact- 
ment as  vesting  in  married  women  the  capacity  to  de- 
vise their  real  estate  to  their  husbands  without  any 
question  whatever  as  to  the  correctness  of  such  con- 
struction, so  as  to  become  a  rule  of  property  upon 
which  the  title  to  many  large  estates  throughout  the 
State  now  rest;  and,  even  if  the  proper  construction 
had  been  in  the  outset  a  question  of  doubt,  it  is  now 
too  late  to  disturb  that  given  it,  and  acted  upon  so 
long  and  so  generally. 

We  would,  however,  if  it  were  a  question  of  flrt>t 
impression,  hold,  and  do  hold,  that  the  statute  vests 
in  married  women  the  unrestricted  right  to  devise 
their  real  estate  to  their  husbands,  and  that  the  devise 
in  question  in  this  case  is  valid  in  every  respect. 

A  number  of  cases  from  other  States,  construing 
local  statutes  said  to  be  similar  to  that  in  question 
favorably  to  the  contention  of  the  complainants,  are 
cited  and  relied  upon  by  counsel.  We  have  not  ac- 
cess to  these  cases  or  the  statutes  construed,  but  grant- 
ing that  they  are  stated  by  counsel  correctly,  we  can 
not  be  governed  by  them,  holding,  as  we  do,  that  un- 
der the  Tennessee  statute  Mrs.  Hair  had  full  power 
and  capacity  to  make  the  devise  in  question. 

It  is  further  said  that,  if  the  statute  be  held  to  vest 
in  married  women  the  power  and  capacity  to  devise 
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their  lands  to  their  husbands,  the  will  made  by  Mrs. 
Hair  is  void  for  want  of  acknowledgment  and  privy 
c-xamination ;  and  the  statute,  and  cases  relating  to 
the  execution  of  conveyances  of  lands  by  married 
women,  are  cited  to  sustain  this  position.  These 
statutes  and  cases  have  no  application  to  the  execu- 
tion of  wills  by  married  women.  The  statute  in  ques- 
tion vests  in  married  women  the  power  to  dispose 
of  their  real  estate  by  will  "in  as  full,  ample  and 
complete  manner  as  if  they  were  unmarried,"  and 
therefore  all  that  is  required  for  them  to  make  a  valid 
will  is  that  such  will  be  executed  with  the  formali- 
ties required  of  unmarried  women  and  other  persons 
8ui  jurisj  and  no  privy  examination  is  necessary. 

2.  It  is  further  insisted  that  under  the  will  of  his 
wife,  Larkin  Hair  only  acquired  a  life  estate  in  the 
property  in  question,  and  that  he  could  not  convey 
the  fee,  but  only  such  life  estate,  to  the  defendant, 
Carrie  Blanch  Bird. 

The  will  gives  him  the  absolute  and  unrestricted 
power  of  disposition  of  the  property  devised  to  him 
for  life,  and  is,  therefore,  under  the  well-settled  rule  in 
this  State,  effective  to  vest  in  him  the  fee.  The  cases 
upon  this  question  are  all  collated  and  reviewed  in 
the  case  of  Braclley  v.  Games,  94  Tenn.,  27  (27  S.  TV'., 
1007;  45  Am.  St.  Rep.,  696),  where  the  rule  is  stated 
in  these  words :  "If  the  first  taker  is  given  an  esr^ite 
in  fee  or  for  life,  coupled  with  an  unlimited  power  of 
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disposition,  the  fee,  or  absolute  estate,  vests  in  the 
first  taker,  and  the  limitation  over  is  void." 

We  therefore  hold  that  the  defendant,  under  the 
will  of  Mrs.  Hair  and  the  conveyance  of  Mr.  Hair,  ac- 
quired a  good  title  to  the  property  conveyed  to  hor. 

The  decree  of  the  court  of  chancery  appeals,  so 
adiudging,  is  affirmed. 
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State  v.  Morgan. 
{Knoxville.     September  Term,  1902.) 

1.  FAXSB   PSBTBVSBS.    Indictment— Sufacient   aTerment 
of  means  of  fraud. 

An  indictment  for  false  pretenses  sufficiently  avers  the  means 
of  fraud,  which  alleges  that  the  defendant  represented  to  the 
county  that  he  was  entitled  to  county  warrants  of  a  desig- 
nated amount  and  value  for  services  rendered  by  him  as 
constable  in  small  offense  cases  before  a  designated  justice 
of  the  peace.     {Post,  pp.  159-160,  162.) 

2.  8AMB.    Same.    Snifieient  ayerment  aa  to  false  oharaoter 
of  pretenses. 

An  indictment  for  false  pretenses  which  avers  that  the  de- 
fendant being  entitled  to  a  county  warrant  for  a  certain 
amount  for  services  as  constable  in  small  offense  cases  rep- 
resented that  he  was  entitled  to  a  warrant  for  a  much  larger 
amount  and  well  knowing  that  he  was  not  entitled  to  the 
warrant  for  the  larger  amount,  which  included  false  bills  of 
costs  taxed  in  his  favor  along  with  legal  bills  of  costs,  drew 
and  received  from  the  county  a  warrant  for  the  designated 
larger  amount,  sufficiently  avers  the  false  character  of  the 
pretenses.     {Post,  pp.  160-162.) 

8.  8AU.  Same.  Fraudulent  intent. 
An  indictment  for  false  pretenses  sufficiently  avers  a  fraudulent 
intent  which  charges  that  the  defendant  unlawfully,  felon- 
iously, willfully,  fraudulently  and  falsely  represented  to  the 
county  that  he  was  entitled  to  a  county  warrant  of  a  certain 
and  designated  amount  and  value,  which  representation  he 
knew  to  be  false,  and  was  made  for  the  purpose  of  deceiving 
and  obtaining  from  said  county  said  warrant,  which  he  did 
obtain  under  false  pretenses.     {Posi^  pp.  161,  162.) 

4.    SAIEB.    Same.  Sufftcient  description  of  property  obtained. 
An  indictment  for  false  pretenses  sufficiently  describes  the  pro- 
perty obtained,  which  avers  that  it  consisted  of  a  county 
warrant  of  a  designated  amount  and  value  and  bearing  a 
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certain  and  designated  number,  that  is  "Hamilton  County 
Warrant  No.  41,811  ...  of  the  value  of  one  hundred  and 
sizty-five  dollars."     {Post,  pp.  16M62.) 

5.  SAKE.    Bame.    Reliance  of  party  defirauded  on  false  re- 
presentation. 

An  indictment  which  charges  that  the  defendant  by  reason  of 
false  and  fraudulent  representations  and  illegal,  false  and 
fraudulent  bills  of  cost  became  possessed  of  a  county  warrant, 
sufficiently  avers  the  reliance  of  the  county  issuing  it  on  the 
false  pretenses  averred.     {Po8t,  pp.  161-162,  165.) 

6.  SAM9.    Same.    Proof  of  one  false  pretense   sufficient  to 
sustain. 

In  an  indictment  charging  two  or  more,  false  and  fraudulent 
pretenses,  such  as  separate  fraudulent  bills  of  cost,  proof  of 
any  one  of  them,  and  the  obtaining  of  property  thereby, 
would  be  sufficient  to  sustain  a  conviction.    {Post,  p.  163.) 

Case  cited  and  approved:     Britt  v.  State,  9  Hump.,  31,  42. 

7.  8AMB.    Same. 

An  indictment  for  false  pretense  by  means  of  false,  fraudulent, 
forged  and  Illegal  bills  of  cost  is  not  defective,  which  fails 
to  set  out  bills  of  costs.    {Post,  pp.  163-164.) 

Code  construed:     Sec.  6668  (S). 

Case  cited  and  distinguished:  Wallace  v.  State,  2  Tenn. 
Cases  616. 

8.  SAME.    Same.    Sufficient  if  false  pretenses  alleged  to  be 
controlling  inducement. 

In  an  indictment  for  false  pretenses  it  is  not  necessary  to  aver 
that  the  false  pretenses  constituted  the  sole  inducement  by 
which  the  property  is  parted  with,  it  being  sufficient  if  they 
have  a  controlling  influence.    {Post,  p.  164-165.) 

Authority  cited:    2  Wharton  Crim.  Law,  sec.  2121. 

9.  LA&OBNY.    Indictment— Sufficiency. 

An  indictment  for  larceny  framed  in  the  language  of  the  stat- 
ute, and  which  definitely  describes  the  property  taken  and 
gives  the  name  of  the  owner  thereof,  is  good.    (Post,  p.  166.) 

Case  cited:     State  v.  SwafCord,  3  Lea,  162. 
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10.    8A1IB.    County  warrant— suliject  of. 
A  county  warrant  may  be  the  subject  of  larceny.  {Post,  p.  166.) 

Case  cited:    Mlllner  v.  State,  15  Lea,  179. 


PROM  HAMILTON. 


Appeal  from  Circuit  Court  of  Hamilton  County. 
Floyd  Estill,  Judge. 
Murray,  Murray  &  Peakb,  for  Morgan. 
Charles  T.  Catbs,  Jr.,  Attorney-General,  for  State. 

Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  defendant  was  charged  in  the  circuit  court  of 
Hamilton  county,  under  an  indictment  containing  two 
counts — one  for  obtaining  county  warrant  No.  41,311, 
of  that  county,  under  certain  false  pretenses ;  and  the 

other  for  larceny  of  the  same  warrant  on  the 

day  of  May,  1900.  His  honor,  the  circuit  judge, 
quashed  the  indictment,  and  the  State  appealed  in 
error. 

The  first  count  may  be  analyzed  as  follows:  (1) 
The  averment  as  to  the  pretense  is  that  the  defend- 
ant, a  constable  of  Hamilton  county,  represented  to 
the  county  that  he,  as  such  constable,  was  entitled 
to  Hamilton  county  warrants  from  the  county,  of 
the  value  of  one  hundred  and  sixty-five  dollars,  for 
services  rendered  as  constable  for  the  county  in  small 
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offense  cases  submitted  by  defendants  in  State  causes, 
and  tried  by  and  before  Robert  Wallace,  a  justice  of 
the  peace  of  Hamilton  county.  (2)  The  averment 
upon  the  point  of  the  false  and  fraudulent  character 
of  these  pretended  bills  of  cost — ^that  is,  the  negB^tiv- 
ing  of  the  truth  of  the  pretenses  and  the  defen  Want's 
knowledge  of  their  falsity — is  as  follows :  "The  said 
I.  C.  Morgan,  constable  aforesaid,  was  legally  entitled 
to  Hamilton  county  warrants  of  the  value  of  forty- 
eight  dollars,  of  good  and  lawful  money  of  the  United 
States,  upon  legitimate  cases  where  the  defendants 
were  legally  tried  and  submitted  under  the  small-of- 
fense law  by  and  before  Robert  Wallace,  justice  of 
the  peace,  aforesaid;  but  he  was  not  entitled  to  re- 
ceive from  Hamilton  county  Hamilton  county  war- 
rants of  the  value  of  one  hundred  and  sixty-flve  dol- 
lars, of  good  and  lawful  money  of  the  United  States, 
and  this  the  said  I.  C.  Morgan  well  knew.  On  the 
day  aforesaid  the  said  I.  O.  Morgan,  constable,  drew 
from  Hamilton  county  Hamilton  county  warrant  No. 
41,311,  which  warrant  included  and  was  for  costs 
taxed  in  favor  of  I.  C.  Morgan  upon  false,  fraudulent, 
forged  and  ill^al  bills  of  cost  to  the  amount  of  one 
hundred  and  seventeen  dollars,  of  good  and  lawful 
money  of  the  United  States,  and  also  legal  costs  taxed 
to  the  credit  of  said  I.  C.  Morgan  to  the  amount  and 
of  the  value  of  forty-eight  dollars,  to  which  the  said 
I.  C.  Morgan  was  entitled.^'  It  is  thus  perce^^ftd  these 
bills  of  cost  amounting  to  $165  (less  |48,  of  lawful 
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costs)  are  averred  to  have  been  "false,  fraudulent, 
forged  and  illegal,"  and  they  are  subsequently  char- 
acterized in  the  indictment  as  "false  pretenses."  (3) 
A^s  to  the  fraudulent  intent,  the  averments  are  that 
he  "did  unlawfully,  feloniously,  willfully,  fraudulent- 
ly and  falsely  represent  to  Hamilton  county  that  he, 
as  such  constable,  was  entitled,"  etc.,  "which  false, 
felonious  and  fraudulent  representations  the  said  I. 
C.  Morgan  well  knew,  at  the  time  he  made  them, 
that  they  were  false,  and  made  for  the  purpose  of  de- 
ceiving and  obtaining  from  Hamilton  county  the  fol- 
lowing personal  property,  to- wit,"  etc.  Again :  "The 
said  I.  C.  Morgan  well  knew  he  was  entitled  to  Ham- 
ilton county  warrants  only  to  the  value  of  forty-eight 
dollars,  and  he  did  obtain  the  property  aforesaid  un- 
der false  pretenses."  (4)  The  averment  as  to  the 
property  obtained  is  that  it  consisted  of  "Hamilton 
county  warrants  of  the  value  of  one  hundred  and 
sixty-five  dollars;"  and  again,  "Hamilton  county 
warrant  No.  41 ,311,  ...  of  the  value  of  one  hun- 
dred and  sixty-five  dollars."  (5)  As  to  the  reliance 
of  Hamilton  county  on  the  said  fraudulent  pretenses, 
and  defendant's  procurement  of  the  county  warrant 
thereby,  the  averment  is :  "And  by  reason  of  the  said 
unlawful,  felonious,  false  and  fraudulent  representa- 
tions, and  said  illegal,  false  and  fraudulent  bills  of 
costs,  the  said  I.  0.  Morgan  did,  on  the  day  afore- 
said, and  in  the  county  aforesaid,  become  possessed 
of  said  i)ersonal  property,  the  property  of  Hamilton 
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county,  which  he,  the  said  I.  C.  Morgan,  unlawfully, 
feloniously  and  fraudulently  converted  to  his  own 
use,^' 

The  indictment  is  very  inartiflcially  drawn,  all  of 
the  several  elements  above  mentioned  being  mixed 
together,  and  several  of  them  being  repeated;  but  we 
think  it  is  clearly  sufficient  as  to  the  points  2,  3,  4 
and  5.  The  only  question,  in  our  judgment,  is  whether 
the  false  pretense  is  sufficiently  stated.  This  may 
be  regarded  from  three  standpoints,  and  is,  in  our 
judgment,  sufficiently  definite  from  either  one.  It 
may  be  said  that  the  false  pretense  consisted  in  Mor- 
gan's representing  to  the  county  that  he  was  entitled 
to  one  hundred  and  sixty-five  dollars  in  warrants  for 
services  performed  by  him  as  constable  in  small-of- 
fense cases  tried  before  Robert  Wallace,  justice  of  the 
peace,  when  in  fact  he  was  entitled  to  only  forty- 
eight  dollars  in  warrants  for  services  performed.  The 
pretense  here  would  be  that  he  had  performed  serv- 
ices to  such  an  extent  in  the  character  of  cases  re- 
ferred to  as  under  the  statutory  fee  bill  would  amount 
to  one  hundred  and  sixty-five  dollars,  when  in  truth 
he  had  performed  services  which,  under  the  fee  bill 
referred  to,  amounted  to  only  forty-eight  dollars.  Or, 
it  may  be  said  that  the  pretense  was  that  he  had  per- 
formed certain  services  aggregating  under  the  fee 
bill  one  hundred  and  seventeen  dollars  in  cases  before 
Robert  Wallace,  justice  of  the  peace,  when  in  fact 
he  had  not  performed  such  services.    It  is  a  different 
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way  of  stating  the  same  thing.  In  each  case  the 
method  of  proof  is  the  same.  Or,  again,  it  may  be 
said  that  each  separate  fraudulent  bill  of  costs  was 
a  false  pretense.  In  this  view  the  proof  of  any  one  of 
them,  and  the  obtaining  of  the  property  thereby, 
would  be  sufficient  to  sustain  a  conviction.  It  is 
said  in  Britt  v.  State,  9  Humph.,  31,  42,  that  a  single 
pretense  proved  as  laid,  though  joined  with  others 
is  sufficient  to  support  the  indictment. 

It  is  urged  in  defendant's  brief  that  "the  forged 
bills  of  costs  are  not  set  out  as  is  required  by  law;" 
citing  Wallace  v.  State,  2  Sh.  Tenn.  Cas.,  616.  This, 
we  think,  is  an  incorrect  application  of  that  authority. 
There  the  defendant  was  indicted,  it  is  true,  under  the 
same  section  of  the  Code  as  was  the  present  defend- 
ant, but  under  that  clause  of  it  which  denounced  the 
procurement  by  any  false  pretense,  with  intent  to  de- 
fraud, of  **the  signature  of  any  person  to  any  written 
instrument  the  false  making  of  which  is  forgery.'' 
Code,  section  6568.  It  was  said  that  the  instrument 
procured,  not  the  false  pretense  by  which  it  was  pro- 
cured, should  be  set  out,  so  that  the  court 
could  determine  whether  it  was  a  written  instrument, 
the  false  making  of  which  would  be  forgery. 

Moreover,  without  reference  to  the  authority  men- 
tioned, it  was  not  necessary  in  any  view  that  the 
bills  of  costs  alleged  to  have  been  forged,  and  to  have 
constituted  the  false  pretense  or  false  pretenses, 
should  have  been  set  out  in  the  face  of  the  indict- 
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ment  in*  the  kind  of  case  we  have  before  us.  They 
are  sufficiently  indicated  in  the  indictment  to  pre- 
vent any  mistake  as  to  the  bills  intended.  They  are 
described  as  bills  of  costs  for  services  purporting  to 
have  been  rendered  by  the  defendant,  as  constable 
of  Hamilton  county,  in  small-offense  cases  tried  and 
submitted  by  defendants  in  State  cases  before  Rob- 
ert Wallace,  a  justice  of  the  peace  of  Hamilton  coun- 
ty, prior  to  the  issuance  of  the  warrant  by  the  county. 
They  are  further  described  as  aggr^ating  one  hun- 
dred and  seventeen  dollars,  but  we  do  not  think  this 
is  material,  as  proof  of  any  one  of  the  illegal  bills  of 
costs,  and  that  it  operated  as  a  part  of  the  inducement 
for  the  issuance  of  the  warrant,  would  be  sufficient  to 
sustain  a  conviction,  under  the  rule  stated  in  one  of 
the  preceding  paragraphs.     9  Humph.,  31,  42. 

It  is  insisted  that  the  indictment  is  not  good,  be- 
cause the  illegal  bills  of  costs  did  not  constitute  the 
sole  inducement  to  the  county  to  issue  the  warrant, 
but  that,  on  the  contrary,  it  is  shown  on  the  face  of 
the  indictment  that  there  were  some  legsX  bills  of 
costs  presented  at  the  same  time,  and  which  consti- 
tuted a  part  of  the  consideration  of  the  warrant  is- 
sued. This  is  not  material.  "It  is  not  necessary  to 
a  conviction  that  the  false  pretenses  should  be  the 
sole  inducement  by  which  the  property  in  question 
is  parted  with.  If  they  have  controlling  influence,  it 
is  enough,  although  other  minor  considerations  oper- 
ate upon  the  mind  of  the  party."    2  Whart.  Cr.  Law, 
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section  2121.  The  author  cites  numerous  authori- 
ties in  a  footnote  in  support  of  the  proposition. 

It  is  insisted  that  the  first  count  is  bad  for  duplici- 
ty, but  this  contention  is  not  a  sound  one.  From 
the  analysis  which  we  have  made  of  the  count,  it  is 
seen  that  only  one  oflPense  is  charged — ^that  of  ob- 
taining the  county  warrant  by  false  pretenses. 

It  is  said  that  no  facts  are  averred  showing  that 
Ilamilton  county  was  deceived,  op  could  have  been 
deceived,  by  the  alleged  false  pretenses.  We  think 
the  averment  upon  this  subject  is  sufficient.  The 
averment  is,  in  substance,  that  the  county  warrant 
was  procured  by  the  presentation  of  fraudulent  and 
forged  bills  of  costs  in  a  certain  class  of  criminal 
eases.  The  presentation  of  forged  bills  of  costs  might 
mislead  any  person  of  ordinary  prudence.  The  offi- 
cial of  the  county  whose  duty  it  was  to  issue  the 
warrant  would,  as  a  general  thing,  justly  presume 
that  an  officer  presenting  bills  of  costs  was  honest; 
and,  further,  if  upon  examination  of  the  dockets  he 
should  find  cases  of  submission — the  kind  referred  to 
in  the  indictment — and  bills  of  costs  attached,  he 
would  not,  in  the  ordinary  course  of  business  of  the 
kiivd,  deem  it  necessary  to  pursue  the  inquiry  with  a 
view  to  ascertaining  whether  the  defendants  in  those 
cases  were  fictitious  persons,  and  the  whole  entry 
a  forged  or  fictitious  document.  There  is  nothing 
upon  the  face  of  the  indictment  to  indicate  that  a 
person  of  ordinary  prudence  would    have    had,    or 
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ought  to  have  had^  grave  suspicions^  or  any  grade  of 
suspicion^^  aroused  in  his  mind,  with  respect  to  the 
validity  of  the  bills  of  costs  referred  to. 

We  are  of  opinion,  therefore,  that  none  of  the  ob- 
jections to  the  first  count  are  well  taken. 

We  are  of  opinion  that  the  second  count  also  is 
good.  Omitting  the  formal  parts,  it  reads  as  fol- 
lows:    "That  I.  0.  Morgan  heretofore,  on  the 

day  of  May,  1900,  in  the  county  aforesaid,  did  un- 
lawfully and  feloniously,  take,  steal  and  carry  away 
Hamilton  county  warrant  No.  41,311,  of  the  value 
of  one  hundred  and  sixty-five  dollars  of  good  and 
lawful  money  of  the  United  States,  the  personal  prop- 
erty of  Hamilton  county,  against  the  peace  and  dig- 
nity of  the  State." 

This  embraces  the  language  of  the  statute,  suf- 
ficiently describes  the  property  taken,  and  gives  the 
name  of  the  owner  from  whom  it  was  taken,  and  is 
therefore  good.  State  v.  Stoafford,  3  Lea,  162;  1 
Whart.  Or.  Law,  section  364. 

That  a  county  warrant  may  be  the  subject  of  lar- 
ceny, we  think  there  can  be  no  doubt.  Such  a  paper 
falls  within  the  principle  decided  in  Millner  v.  State, 
15  Lea,  179.  , 

We  are  of  opinion,  therefore,  that  his  honor,  the 
circuit  judge,  was  in  error  in  quashing  the  indictment, 
and  the  cause  must  be  remanded  for  trial. 
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WiMON  V.  State. 
(Knoxville.    September  Term,  1902.) 


1.  JUBOB.    What  opinions  disqualify— what  do  not. 

Opinions  which  disqualify  a  juror  are  such  as  are  formed  upon 
personal  knowledge,  from  the  statements  of  witnesses  or  of 
those  who  have  heard  the  testimony  or  statements  of  wit- 
nesses and  repeat  them,  or  from  published  accounts  of  the 
statements  of  witnesses;  and  opinions  formed  from  other 
sources  are  based  upon  rumor  and  do  not  disqualify.  {Post, 
p.  170.) 

Cases  cited:  Woods  i;.  State,  99  Tenn.,  187;  Turner  v.  State, 
69  S.  W.  Rep.   (Tenn.),  778. 

2.  GHABOE  OS^GOUBT.    Inartificial  definition  of  ^'reason- 

able  doubt"  not  reversible  error,  when. 

The  charge  of  the  trial  Judge,  defining  "reasonable  doubt"  as 
"such  doubt  as  will  create  in  the  minds  of  the  Jury  a  feel- 
ing of  unrest,  or  misgiving  on  the  part  of  the  Jury,  and 
which  will  not  permit  their  minds  to  rest  easy  upon  a  ver- 
dict of  guilty,"  was  not  prejudicial,  and  therefore  not  re- 
versible error,  and  especially  is  this  so  when  the  undisputed 
facts,  including  the  statements  of  the  defendant,  clearly 
estoblish  his  guilt     (Post,  pp.  170-171,  177.) 

8.    TBIAIi  JUBGB.    Statements  of  to  jury,  not  reversibel 
error,  unless  prejudicial  to  defendant. 

The  supreme  court  will  not  reverse  for  supposed  misconduct  of 
the  trial  Judge  in  his  statement  to  the  Jury  respecting  the  time 
for  the  deliverance  of  their  verdict,  when  it  is  plain  that 
such  statement  could  not  operate  to  the  prejudice  of  the 
defendant     (Post,  pp.  171-172.) 

4.    MUBDBB.    Verdict  for,  supported  by  facts. 

A  verdict  of  guilty  of  murder  in  the  second  degree,  and  fixing 
the  punishment  of  defendant  at  twenty  years'  confinement 
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in  the  penitentiary,  is  abundantly  sustained  by  the  facts 
set  out  in  the  opinion.     {Post,  pp.  172-176.) 

6.    TBGHNIGAIiZTIBS.    Not  favored  by  courts. 

There  is  a  strong  and  growing  inclinatioii  upon  the  part  of  the 
supreme  court,  repeatedly  announced,  to  escape  from  the  em- 
barrassments of  technicalities  that  are  "empty  and  with- 
out reason"  and  "tend  to  defeat  law  and  right."  {Post,  pp. 
176-180.) 

Cases  cited  and  approved:  Isham  v.  State,  1  Sneed,  11;  Hale 
V.  State,  1  Cold.,  167;  Wallace  v.  State,  2  Lea,  35;  State  v, 
Staley,  3  Lea,  565;  Woods  v.  State,  14  Lea,  460;  Glidewell 
V.  SUte,  15  Lea,  133;  Givens  v.  State,  103  Tenn.,  650. 

0.  BAKB.  Shall  not  protect  guilty— Ho  reversal  except 
for  errors  aifectiiLg  merits. 

The  day  is  past  for  rescuing  the  guilty  by  mere  technicalities, 
and  when  guilt  is  clearly  established,  and  the  merits  have 
been  reached,  there  will  be  no  reversal  except  for  substantial 
errors  which  have  deprived  defendant  of  some  constitu- 
tional or  legal  right.     {Post,  pp.  176-180.)    * 

Code  construed.  Sees.  6351  (S) ;  5268  (M.  ft  V.) ;  4516  (T.  ft  S.). 


I 
FROM  CLAIBORNE.  | 


Appeal  in  error  from  Circuit  Court  of  Claiborne 
County.     John  W.  Tipton,  Special  Judge. 

H.  Y.  Hughes,  W.  A.  Owens  and  Rogers  &  Rogers, 
for  Wilson. 
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Defendant  was  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  the  penitentiary  for  twenty 
years,  and  has  appealed.    In  his  behalf  it  is  said  that 
he  has  not  had  a  trial  before  a  fair  and  impartial 
jury,  such  as  the  constitution  and  law  of  the  land 
contemplate.    The  specific  objection  is  over  the  fact 
that  Richard  Rider,  W.  H.  Farmer,  and  four  others, 
whose  names  are  not  given,  were  not  competent  and 
impartial  in  that  they  stated  when  examined  on  their 
voir  dire  that  they  had  formed  and  expressed  opin- 
ions touching  the  guilt  or  innocence  of  the  defend- 
ant   They  stated  that  they  had  heard  a  great  deal 
about  the  case,  lived  in  the  locality  of  the  killing, 
had  heard  persons  state  how  the  killing  occurred, 
but  did  not  know  whether  the  persons  who  made  the 
statements  knew  of  the  facts  or  not;  that  they  had 
formed  their  opinions  from    these   statements,    but 
that,  if  selected  as  jurors,  they  could    and    would 
wholly  disregard  the  opinions,  and  try  the  case  alone 
on  the  law  and  evidence,  and  do  equal  and  exact 
justice  between  the  State  and  the  defendant;  that 
they  would,  however,  go  into  the  jury  box  with  their 
opinions ;  and  that  it  would  take  evidence  to  remove 
them.    These  parties  were  objected  to  as  incompetent 
and  disqualified  for  jury  service,  and  were  olBfered  to 
be  challenged  for  cause;  but  the  court  held  them 
competent,  and,  being  acceptable  to  the  State,  de- 
fendant was  forced  to  peremptorily  challenge  them, 
and  in  this  way  exhausted  his  challenges,  and  was 
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refused  any  others  on  that  ground.  Defendant,  hav- 
ing exhausted  all  his  challenges  before  the  jury  was 
made  up,  was  forced  to  accept  as  a  juror  one  C.  A. 
Guy,  whom  he  desired  to  challenge,  and  who  was 
selected  and  impaneled  as  a  juror  over  his  protest 
and  challenge. 

This  matter  has  been  often  before  this  court,  and 
its  latest  deliverance  upon  the  questions  involved 
is  embodied  in  the  case  of  Turner  v.  8tate,  69  S.  W., 
778,  779,  where  the  cases  are  reviewed  and  comment- 
ed on  at  some  length.  It  is  only  necessary  to  say 
that  the  opinions  which  disqualify  a  person  from 
being  a  juror  are  such  as  are  formed  from  the  per- 
sonal knowledge  of  the  juror,  the  statements  of  wit- 
nesses, or  of  those  who  have  heard  the  witnesses, 
and  who  repeat  what  they  have  heard,  or  from  pub- 
lished accounts  of  the  statements  of  witnesses;  and 
opinions  formed  from  other  sources  are  based  upon 
rumor,  and  do  not  disqualify.  Woods  v.  State,  99 
Tenn.,  187  (41  S.  W.,  811). 

It  is  said  the  court  erred  in  defining  ^treasonable 
doubt'^  as  "such  a  doubt  as  will  create  in  the  minds 
a  feeling  of  unrest  or  misgiving  on  the  part  of  the 
jury,  and  which  will  not  permit  their  minds  to  rest 
easy  upon  a  verdict  of  guilty." 

While  we  think  that  no  definition  of  "reasonable 
doubt"  is  so  plain  and  unambiguous  and  easily 
understood  as  the  mere  words  themselves,  we  think 
there  is  nothing  in  the  definition  given  that  would 
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constitute  error,  or  prejudice  the  jury  against  de- 
fendant; and  especially  is  this  so  in  view  of  the  un- 
disputed facts  of  this  case,  and  of  the  statements 
of  the  defendant  himself. 

It  is  said  the  court  erred  in  this.  The  jury  were 
charged  early  Tuesday  morning,  and  retired  to  con- 
sider of  their  verdict.  About  12  o'clock  they  re- 
turned, and  reported  no  agreement,  and  were  again 
sent  out  for  further  deliberations.  About  4:30  p. 
m.  the  jury  again  came  in,  and  reported  that  they 
had  not  been  able  to  agree.  The  court  inquired  if 
there  was  any  chance  for  them  to  agree,  to  which 
they  replied  that  they  were  nearer  together  than  at 
the  time  they  first  came  in.  The  court  said  to  them 
that  he  would  send  them  out  again,  and  asked  them 
to  agree  that  evening  if  they  could,  and  said  to  them, 
if  they  could  agree  that  evening,  before  bedtime,  to 
let  him  know,  and  he  would  receive  their  verdict  and 
discharge  them,  but  that  they  could  return  to  the 
hotel  and  spend  the  night,  and  he  would  allow  them 
pay  for  next  day.  The  jury  then  retired,  and  the 
court  immediately  adjourned  for  the  day.  Very  soon 
the  jury,  through  its  officer,  let  the  judge  know  that 
they  had  agreed;  and  after  supper  the  court  recon- 
vened, and  the  jury  brought  in  and  reported  the  ver- 
dict, and  were  discharged. 

Now,  while  this  was  an  irr^ular  proceeding,  and 
while  it  was  beyond  the  province  of  the  trial  judge 
to  promise  the  jury  jiay  for  time  they  might  not 
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serve,  yet  we  can  not  see  that  it  could  operate  to  the 
prejudice  of  the  defendant.  It  may  have  influenced 
the  jury  to  report  earlier  than  they  otherwise  would, 
and  possibly  to  agree  more  promptly  upon  their  ver- 
dict, but  we  are  unable  to  see  how  it  could  have  in- 
fluenced them  to  flnd  a  verdict  they  otherwise  would 
not  have  found. 

The  trial  judge  had  a  right  to  convene  the  court 
at  any  time  he  thought  best  in  the  proper  discharge 
of  the  business  of  the  term,  and  the  only  criticism 
to  be  made  of  his  action  was  his  promise  to  allow 
per  diem  that  might  not  be  due  the  jury;  but  we 
are  unable  to  see  that  this  prejudiced  the  defendant, 
or  led  the  jury  to  return  a  verdict  diflEerent  from  what 
they  would  have  returned.  At  most,  the  proceeding 
was  an  irregularity  that  we  can  plainly  see  did  not 
affect  the  merits  of  the  case. 

It  is  said  the  facts  in  the  case  do  not  justify  a  ver- 
dict for  a  higher  grade  of  offense  than  voluntary 
manslaughter,  and  that  a  verdict  for  murder  in  the 
second  degree  is  not  warranted  by  the  evidence. 

The  defendant  is  a  young  man,  about  twenty-seven 
years  of  age.  He  ascertained  that  a  party  of  fisher- 
men were  dynamiting  for  fish  in  Clinch  river,  and 
he  joined  them  on  Tuesday  evening.  His  version  is 
that  about  dark  they  persuaded  him  to  get  them  some 
whisky,  and  he  went  on  the  search  for  it,  and  was 
so  engaged  all  night,  returning  about  daylight;  when 
the  party  drank  a  part  of  the  two  gallons  which  de- 
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fendant  had  procured.  Sharp,  one  of  the  fishing  party, 
gave  defendant  his  pistol  to  keep  for  him.    Defend- 
ant drank  somewhat  freely  of  the  whisky,  but  does 
not  claim  that  he  was  drunk.    With  two  other  men 
he  was  walking  down  the  river  bank,  when  the  de- 
ceased, whom  the  defendant  did  not  know,  was  over 
in  the  bottom,  on  the  other  side  of  the  river,  hal- 
looing to  the  party  about  their  being  indicted  for  dyna- 
miting.    The  deceased  started  up  the  bank  on  the 
other  side  when  defendant  hailed  him.     Defendant 
says :    "I  thought  he  was  too  far  away  for  me  to  hit 
him,  and  I  pulled  out  my  pistol,  and  threw  it  out 
and  shot  over  towards  him  twice.    I  had  no  thought 
of  hitting  or  hurting  the  man.     I  shot  with  Sharp's 
pistol,  which  was  a  38,  old  model,  short  Smith  & 
Wesson  pocket  pistol,  and  which  I  had  never  shot 
before,  and  had  never  seen  fired.     I  fired  two  shots 
in  quick  succession.    Don't  remember  of  taking  sight, 
or  moving  out  of  the  smoke  of  the  first  shot  in  order 
to  make  the  second.    I  had  no  reason  for  firing  the 
shots,  except  that  I  had  been  up  all  night,  had  slept 
none,  was  drinking,  and  had  no  earthly  thought  of 
hitting  or  hurting  any  one.     The  fact  is,  the  whole 
matter  ever  since  then  has  been  like  a  dream  to  me. 
Deceased  was  doing  nothing  to  me.    After  the  killing 
I  went  away,  fearing  I  might  be  lynched." 

This  is  defendant's  own  version.  From  other  evi- 
dence it  appears  that  deceased  was  at  work  on  his 
father's  farm,  near  the  river,  and  had  occasion  to 
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go  to  a  spring  on  the  river  bank  for  drinking  water. 
While  there  he  discovered  the  party  fishing  with  dyna- 
mite^  and  after  he  started  to  return  to  his  work,  and 
had  gotten  upon  ground  higher  than  where  the  spring 
was  located,  he  hallooed  to  the  party :  "Gentlemen, 
you  had  better  quit  that  and  go  home,  or  you  will 
every  one  be  indicted  before  the  week  is  out."  At 
that  time  some  of  the  party  were  in  a  canoe  or  boat, 
and  three  men  came  towards  them  down  the  river 
bank,  when  the  defendant,  who  was  the  hindmost 
man  of  the  three,  drew  a  pistol  and  fired  at  deceased 
twice  in  rapid  succession;  one  ball  taking  effect  about 
the  waistband  of  deceased's  pants,  passing  entirely 
through  his  body,  and  lodging  against  the  skin  on  the 
opposite  side.  The  deceased  did  not  know  the  man 
who  shot  him,  nor  did  defendant  know  the  man 
whom  he  shot.  It  is  further  shown  in  the  proof  that 
defendant  said  before  he  shot,  "Look  at  that  damned 
rascal  over  there  on  the  bank,"  and  then  fired  the 
two  shots  in  quick  succession.  After  the  second  shot, 
he  said,  "How  do  you  like  that?"  or,  as  another  wit- 
ness says,  "Do  that,  and  see  how  you  like  it."  An- 
other witness  states  that,  after  deceased  said  what 
he  did  about  the  dynamiting,  the  defendant  said, 
"Go  away  from  there,  you  damned  son  of  a  bitch,  or 
I  will  start  you,"  and  immediately  fired  the  two  shots 
in  rapid  succession.  Immediately  after  the  shooting, 
defendant  asked  his  companions  who  lived  over  there^ 
and,  on  being  told  that  it  was  the  farm  of  deceased's 
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father,  he  inquired  if  he  had  any  money,  and,  on  being 
told  that  he  had  a  good  farm  and  was  a  good  liver, 
he  replied,  "If  they  were  to  catch  me,  my  neck  would 
pay  the  debt,  wouldn^t  it?"  He  thereupon  left  his 
companions  and  fled  to  Virginia,  while  they  were 
arrested  for  the  homicide,  and  he  was  afterward  ar- 
rested. The  distance  of  defendant  from  the  deceased 
when  the  shots  were  fired  was  about  200  yards;  the 
defendant  being  on  one  side  of  the  Clinch  river,  in 
Claiborne  county,  and  the  deceased  on  the  other,  in 
Grainger  county. 

Upon  the  record  as  thus  made,  and  with  a  charge 
to  which  no  exception  is  offered,  the  jury  found  the 
defendant  guilty  of  murder  in  the  second  degree,  and 
sentenced  him  to  twenty  years  in  the  State  peniten- 
tiary. 

The  testimony  of  defendant  alone,  putting  the  most 
favorable  construction  upon  it  possible,  would  have 
amply  justified  the  verdict. 

It  is  difficult  to  see  how  even  a  plausible  argument 
can  be  made  by  astute  counsel  that  the  conviction  in 
this  case  should  have  been  for  a  less  degree  of  crime 
than  murder  in  the  second  degree,  or  that  the  pun- 
ishment should  be  less.  In  all  the  annals  of  criminal 
trials,  it  would  be  difficult  to  find  an  instance  of  such 
inexcusable,  unprovoked,  wanton  and  reckless  hom- 
icide as  this  case  presents. 

Taking  defendant's  own  theory  of  the  case,  and  put- 
ting on  it  the  most  charitable  construction,  he  in- 
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dulged  himself  in  the  pastime  of  making  a  target  of 
his  fellowman  to  test  his  marksmanship,  and  the  only 
excuse  he  can  offer  is  that  he  had  no  idea  he  would 
kill  his  victim  at  such  a  distance.  He  do^  not  even 
claim  credit  for  being  drunk  upon  the  occasion, 
though  he  states  that  h^  had  been  drinking  freely. 
His  conduct  before  and  after  the  shooting,  his  remarks 
in  regard  to  being  hung  for  it,  his  accuracy  of  aim,  all 
negative  the  idea  of  any  drunkenness,  and  cut  oflf  even 
this  poor  pretense  of  an  excuse,  so  oft^n  urged  as  a 
defense.  When  we  add  to  his  statement,  which  is 
bad  enough,  that  of  other  witnesses  that  he  deliberate- 
ly shot  the  first  shot,  and  moved  to  one  side,  out  of 
the  smoke,  to  be  more  certain  of  the  second ;  that  he 
used  vile  and  abusive  language  to  the  deceased  be- 
fore and  at  the  time  he  shot,  and  who  had  said  and 
done  nothing  to  him,  and,  at  most,  had  only  given 
a  kindly  warning  to  his  companions  that  they  were 
subjecting  themselves  to  indictment;  that  he  took  a 
malicious  pleasure  in  watching  the  results  of  his  shots 
— ^stamp  the  case  as  one  of  the  most  utter  and  inex- 
cusable recklessness  and  disregard  for  the  rights  and 
life  of  his  fellowman;  and  the  jury  would  have  been 
amply  justified  in  finding  him  guilty  of  a  much  higher 
offense,  and  even  of  visiting  upon  him  the  extreme 
penalty  of  the  law,  upon  the  theory  that  he  entertained 
express  malice  against  the  deceased  because  of  his 
attempted  interference  with  the  dynamiting  proceed- 
ings.    To  reverse  such  a  case  upon  a  mere  techni- 
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cality  or  irregularity  would  be  a  travesty  upon  the 
administration  of  the  law. 

With  what  consistency  can  it  be  said  the  defendant 
has  not  had  a  fair  trial  before  an  impartial  jury,  when- 
they  have  given  him  the  punishment  for  murder  in 
the  second  degree  for  an  unprovoked  and  totally  in- 
excusable homicide? 

The  jury,  in  their  verdict,  have  leaned  largely  to 
the  side  of  mercy,  instead  of  meting  out  to  the  defend- 
ant punishment  which  the  grade  of  his  offense  might 
have  warranted. 

Again,  how  can  it  be  said  that  there  could  possibly 
be  in  the  minds  of  the  jury  a  doubt  which  would  cause 
a  feeling  of  unrest  or  misgiving  as  to  their  verdict, 
and  where  can  be  found  any  evidence  that  the  jury 
was  misled  by  tbe  definition  given  of  "reasonable 
doubtr 

Again,  where  is  there  an  indication  that  the  action 
of  the  trial  judge  in  convening  the  court  after  adjourn- 
ment for  the  day  in  order  to  receive  the  verdict,  or 
in  his  unauthorized  statement  that  they  would  receive 
an  extra  day's  per  diem,  led  to  the  prejudice  of  the 
defendant? 

A  full  and  sufficient  answer  to  all  these  irregulari- 
ties, if  we  should  class  them  as  such,  is  the  fact  that 
defendant  was  given  a  verdict  of  murder  in  the  second 
degree,  and  a  sentence  of  twenty  years,  when  the 
record  clearly  justified  the  verdict  and  sentence,  and 
might  have  warranted  a  conviction  for  a  higher  of- 


178  TENNESSEE  REPORTS.        [Vol.  109 

Wilson   ▼.   State. 

fense.  Even  if  the  matters  complained  of  were  errors, 
as  defendant's  counsel  so  earnestly  insist,  they  are 
shown  to  be  immaterial  and  harmless  by  the  verdict 
itself. 

When  the  evidence  is  plain  and  convincing,  and  no 
plausible  excuse  can  be  offered,  and  it  is  apparent 
that  an  inexcusable  and  unprovoked  crime  has  been 
committed,  this  court,  in  the  interest  of  the  public 
good,  and  in  order  to  subserve  the  public  welfare  and 
preserve  the  peace  of  society,  will  not  permit  an  of- 
fender to  escape  through  mere  irregularities  and  tech- 
nicalities, nor  even  through  errors  which  it  can  see 
have  not  operated  to  the  prejudice  and  hurt  of  the 
defendant. 

The  processes  of  the  court  and  the  manner  and 
mode  of  the  trial  are  intended  to  develop  the  main 
question  of  the  guilt  or  innocence  of  the  defendant, 
and  when  the  guilt  appears  plainly,  unequivocally, 
and  beyond  all  doubt,  this  court  will  not  reverse,  un- 
less grave  errors  have  been  committed,  which  would 
change  the  record,  and  show  the  defendant  either 
not  guilty,  or  put  his  guilt  in  doubt.  While  it  is 
the  desire  of  this  court  that  no  innocent  men  shall 
suffer  for  want  of  a  fair  trial,  it  is  the  duty  of  the 
court  at  the  same  time  to  see  that  no  guilty  one  shall 
escape  through  a  mere  irregularity  or  technicality  that 
does  not  and  can  not  affect  the  merits,  which  in  every 
criminal  case  is  the  guilt  or  innocence  of  the  ac- 
cused. 
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This  is  the  doctrine  voiced  by  the  general  assem- 
bly as  early  as  the  act  of  1809,  and  kept  upon  our 
statute  books  continuously  since  for  nearly  100 
years,  and  now  embodied  in  section  6351  of  Shan- 
non's compilation,  as  follows:  "No  judgment,  de- 
cision or  decree  of  the  inferior  court  shall  be  reversed 
in  the  supreme  court  unless  for  errors  which  af- 
fect the  merits  of  the  judgment,  decision  or  decree 
complained  oV^ 

The  same  rule  has  been  repeated  and  reiterated 
from  time  to  time  by  this  court 

In  the  case  of  Isham  v.  State,  1  Sneed,  111,  the 
court,  speaking  through  Judge  Caruthers,  said :  "The 
day  is  past  for  rescuing  the  guilty  by  mere  techni- 
calities." 

In  the  case  of  Hale  v.  State,  1  Cold.,  167  (78  Am. 
Dec.,  488,)  the  same  judge  said :  "The  inclination  now, 
lK)th  of  the  legislature  and  the  courts,  is  not  to  screen 
the  guilty  by  artificial  and  unmeaning  rules  and  dis- 
tinctions, but  to  see  that  the  law  is  enforced  against 
the  guilty.'^ 

In  the  case  of  Wallace  v.  State,  2  Lea.,  30,  Judge 
Tumey  said:  **While  the  courts  as  strictly  now  as 
at  any  time  in  the  history  of  the  jurisprudence  of 
the  State  adhere  to  technicalities  when  they  involve 
or  contain  principle,  yet  when  they  are  empty  and 
without  reason,  and  tend  to  defeat  law  and  right, 
they  are  no  longer  regarded." 

In  the  case  of  State  v.  Staley,  3  Lea,  565,  Judge 
Freeman  said:     "The  day  for  escaping  the  conse- 
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quences  of  crime  on  mere  technicalities,  not  going  to 
the  protection  of  essential  right,  has  gone  by,  and 
violators  of  law  had  as  well  accept  the  fact,  and  act 
accordingly." 

In  Woods  V.  State,  14  Lea,  460,  Judge  Freeman 
said :  "The  courts  in  this  enlightened  age  ought  not 
to  be  asked  to  put  on  judicial  spectacles  in  order  to 
darken  or  distort  the  meaning  of  language.  The  age 
of  all  this  is  past.*' 

In  the  case  of  Olidewell  v.  State,  15  Lea,  133,  Wil- 
son, special  judge,  said:  "We  will  uphold  all  tech- 
nical rules  that  subserve  the  honest  end  of  protect- 
ing the  just  rights  of  prisoners  to  a  fair  and  impar- 
tial trial  under  the  constitution  and  the  law.  We  will 
not  enforce  trivial  ones,  not  the  mandate  of  the  con- 
stitution or  of  the  statutes,  which  are  of  use  and  can 
be  of  use  alone  to  enable  the  guilty  to  escape,  or  to 
delay  the  sentence  of  just  punishment." 

In  the  case  of  Oivens  v.  State,  103  Tenn.,  650  (55 
S.  W.,  1108),  Judge  Beard  said :  "There  is  a  growing 
inclination  on  the  part  of  this  court,  repeatedly  an- 
nounced, to  escape  from  the  embarrassments  of  tech- 
nicalities that  tend  to  defeat  law  and  rights." 

We  only  wish  to  add,  where  guilt  is  clearly  estab- 
lished, and  the  merits  have  been  reached  beyond  all 
doubt,  there  will  be  no  reversal,  except  for  substan- 
tail  errors  which  deprive  the  defendant  of  some  con- 
stitutional or  legal  right. 

The  judgment  of  the  court  below  is  affirmed,  with 
costs. 
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Sheafee  et  al.  v.  Mitchell  et  al. 
(Knoxville.    September  Term,  1902.) 

1.  LAND  LAW.    Grant  and  entry.    Hiatus.    Oase  in  judg- 
ment. 

R.  &  J.  made  a  special  entry,  but  did  not  obtain  their  grant 
until  after  two  hiatuses  intervened.  E.  &  F.  made  two 
younger  entries  on  same  land  and  obtained  two  grants  be- 
fore said  hiatuses. 

Held:  That  E.  &  ¥.,  claiming  under  Junior  entries  and  senior 
grants  Issued  before,  have  superior  title  to  R.  &  J.,  claiming 
under  senior  entry  and  junior  grant  Issued  after  the  hia- 
tuses.    (Post,  pp.  194-199.) 

Gases  cited  and  approved:  Williamson  v.  Throop,  11  Hum., 
265;  Blevins  v.  Crew,  3  Sneed,  152;  Gass  v.  Waterhouse, 
61  S.  W.  Rep.,  452;  Cowan  v.  Hatcher,  48  S.  W.  Rep.,  328. 

Cited  and  distinguished:  Tipton  v,  Sanders,  2  Head,  690; 
Sampson  v.  Taylor,  1  Sneed,  600;  Heneger  v.  Matthews  & 
Co.,   88  Tenn.,   132. 

2.  TAX  DEED.    Recitals  of  prima  facie  evidence,  when. 
A  tax  deed,  to  be  valid  under  the  acts  of  1835,  ch.  15,  should 

recite  (a)  the  consideration  paid;  (b)  a  sufficient  descrip- 
tion of  the  lands;  (c)  the  judgment  upon  which  the  sale 
was  made;  (d)  the  date  of  Judgment  and  court  where  ren- 
dered; (e)  the  fact  of  legal  notice  having  been  given,  and 
(f)  sale  of  property  and  date  thereof.  Where  such  recitals 
appear,  they  constitute  prima  facie  evidence  of  such  facts,  | 

and  the  deed  is  valid  evidence  of  title  In  any  court  of  law 
or  equity,  and  it  Is  Immaterial  whether  the  sheriff  who  made  | 

the  sale,  or  his  successor   (thirteen  years  thereafter),  eze-  | 

cuted  the  deed.     (Post,  pp.  203-209.) 

Acts  cited  and  construed:     Acts  of  1901,  ch.  8;  1809,  ch.  84;  j 

1836,  ch.  15;  1843-4,  ch.  92;  1847-8,  ch.  147;  1849-50,  ch.  102. 

Cases  cited  and  approved:     Bates  v.  Sullivan,  3  Head,  633;  { 

Tharp  v.  Hart,  2  Sneed,  572;  Polk  v.  Mitchell,  85  Tenn.,  634.  j 

Cited  and  distinguished:    Allen  v.  Moss,  2  Shannon's  Cases,  372. 
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8.    SAME.    Sui&cieiit  description. 

Where  a  deed  describes  land  as  the  "Shady  Tract"  merely, 
but  refers  for  particular  description  to  other  deeds  of  record 
containing  accurate  description  of  same,  it  is  not  void  for 
insufficient  description,  but  is  a  valid  conveyance.  (Post, 
pp.  192-193.) 

Authorities  cited  and  approved:  2  Pingrey  on  Real  Property, 
sec.  1375;  4  Am.  &  Exkg,  Ency.  Law   (2d  Ed.),  759. 

4.  SAHB.    Certain  recitals  in,  not  required  when. 

It  is  not  necessary  to  show  in  the  face  of  the  deed  that  the 
several  tracts  of  land  described  therein  were  separately  sold. 
The  fact  that  th&  sale  was  made  in  bulk,  and  not  separately, 
might  be  set  up  in  defense  on  the  trial,  where  the  deed  is 
not  clear  as  to  how  the  sale  was  made,  but  the  fact  that  it 
does  90  recite  would  not  avoid  it,  if  the  statutory  prerequis- 
ites are  recited.     (Post,  pp.  211-212,  215.) 

Case  cited  and  approved:  Brien  v.  Creighton,  2  Shannon's 
Oases,  211. 

5.  SAHB.    Law  in  force  when  deed  made  controls. 

The  validity  of  a  tax  deed  must  be  determined  by  the  law  in 
force  at  time  of  sale;  and,  if  executed  by  virtue  of  such 
sale,  and  valid  under  that  law,  it  can  not  be  affected  by 
subsequent  legislation.     iPost,  p.  211.) 

Cases  cited  and  approved:  Tracy  v.  Reed,  2  L.  R,  A.,  777-9; 
Richardson  v.  Marshall  Co.,  100  Tenn.,  352;  Douglas  v.  Coun- 
ty of  Pike,  101  U.  S.,  677;  Taylor  v.  Ypsilanti,  105  U.  S.,  60. 

6.  SAMB.    Lapse  of  time  raises  presumption    in    favor   of 
upholding,  when. 

After  long  lapse  of  time — ^thirty-flve  years  In  the  present  case— 
every  reasonable  presumption  should  be  indulged  to  uphold 
a  tax  deed;  and,  especially  is  this  so  where  the  original  pro^ 
prietors,  or  their  privies,  have  asserted  no  title,  although 
numerous  subsequent  conveyances  have  been  made.  (Postt 
pp.  210,  215.) 

Cases  cited:  Childress  v.  Harrison,  1  Bax.,  411;  Gonzales  v. 
Ross,  120  n.  S.,  605;  Dodge  v.  Briggs,  37  Fed.  Rep.,  160; 
Orton  V.  Nooman,  25  Wis.,  672;  Thomas  v.  Sitckle,  32  Iowa, 
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71;  Howard  v,  Stephenson,  11  Mo.,  410;  Gage  v.  Bailey,  102 
111.,  11. 
Code  cited:     Shannon's  Code,  sec.  3762. 

7.  SAMB.    When  void. 

Tax  deeds  are  void  (a)  where  several  tracts  of  land  are  sold 
as  a  whole  and  not  separately;  (&)  where  the  law  author- 
izing such  sales  is  not  strictly  followed,  the  proceeding  being 
purely  statutory,  and  (c)  where  the  record  ofitered  to  sup- 
port the  deed  varies  materially  from  its  recitals.  {Post,  pp. 
192,  209.) 

Authorities  cited  and  approved:  Cooley  on  Taxation,  476; 
Downing  v,  Stephens,  1  Bax.,  456;  Sampson  v,  Marr,  7  Bax., 
490;  Blackwell  on  Tax  Titles,  380;  Crisman  v.  Johnson,  50 
Am.  St.  Rep.,  224;  Bomar  v.  Boardman,  3  L.  R.  A.,  787: 
Polk  V.  Mitchell,  85  Tenn.,  634;  Ballard  v.  Scrug^'J.  90  Tenn., 
585. 

8.  SAME. 

Query:  If  void,  can  a  defendant,  who  is  a  stranger  to  the 
tUle,  in  an  ejectment  suit,  rely  upon  this  defense  to  defeat 
complainant's  suit,  as  he  could  rely  upon  any  other  out- 
standing title?     (Post,  pp.  215-216.) 

Authorities  cited:  Freeman  on  Executions,  985;  Lawson  v, 
Ry.  Co.,  10  L.  R.  A.,  269;  Harlan  v.  Harlan,  14  Lea,  115. 

9.  BXEROISE  OF  POWER.    Presumption  as  to. 

The  presumption  of  law  is  in  favor  of  the  exercise  of  power; 
and,  if  there  be  both  a  legal  and  an  illegal  mode  of  exer- 
cising same,  the  legal  method  is  presumed  to  have  been 
adopted,  in  the  absence  of  proof  to  the  contrary.  (Post, 
p.  212.) 

Cases  cited  and  approved:  Marshall  v,  Stephens,  8  Hum.,  159; 
Wilbum  V.  SpofTord,  2  Sneed,  704;  Murdock  t?.  Leath,  10 
Heisk.,  188;  Crisman  v.  Johnson,  58  Am.  St.  Rep.,  256. 

10.  APPEAL.    What   it   presents   for   acUudication.    Ques- 
tions of  law. 

Where  the  lower  court  decides  a  case  correctly,  but  upon  an 
erroneous  theory  of  the  law,  the  supreme  court  will  affirm 
the  holding,  but  base  its  decision  upon  the  correct  theory; 
and,  where  questions  of  law,  not  fact,  are  involved,  it  is 
not  necessary  for  all  parties  to  appeal  in  order  to  invoke  the 
application  of  the  rule.     If  one  side  appeals.  It  brings  up 
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for  consideration  all  questions  of  law  governing  the  matters 
In  controversy.     {Post,  pp.  193-194.) 

Cases  cited  and  approved:     Butler  v.  McKenzle,  90  Tenn.,  211; 
Loftis  V.  Loftis,  94  Tenn.,  237. 

11.  OODE  OF  1858.  Makers  of,  and  their  powers. 
The  makers  of  the  Code  of  1858  were  authorized  "to  revise 
and  digest"  existing  statutes,  and  the  supreme  court,  constru- 
ing the  Code,  in  douhtful  cases,  will  presume  that  this  was 
done,  and  that  it  was  not  intended  to  alter  or  change  them. 
(Post,  p.  207.) 

Case  cited  and  approved:     Bates  v.  Sullivan,  3  Head,  633. 


FROM   JOHNSON. 


Appeal  from  the  Chancery  Court  of  Johnson  Coun- 
ty.   John  P.  Smith^  Chancellor. 

C.  J.  St.  John^  Shields  &  Mountcastle  and  Webb, 
McClung  &  Baker,  for  Sheafer  et  al. 

Jenkins^  Wilson  &  Cole  and  Pickle  &  Turner, 
for  Mitchell  et  al, 

♦Thomas  Curtin,  Special  Judge,  delivered  the  opin. 
ion  of  the  Court. 

This  is  an  ejectment  bill,  filed  in  the  chancery 
court  of  Johnson  county,  to  recover  200  acres  of 
land,  and  for  an  injunction  to  stay  waste. 

•Syllabus  prepared  by  Special  Judge  Thomas  Curtln,  com- 
missioned by  Grovernor  McMillan  to  sit  for  Mr.-  Justice  Shields, 
incompetent  by  reason  of  being  of  counsel.  Mr.  Justice  Neil  was 
also  incompetent  by  reason  of  having  participated  in  the  hearing 
in  the  court  of  chancery  appeals,  and  Mr.  C.  E.  Lucky  was  com- 
missioned by  the  Governor  to  sit  in  his  stead. 
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The  complainants'  title  is  founded  upon  two  grants 
issued  by  the  State  of  Tennessee  for  5,000  acres  each. 
Grant  No.  21,601  was  issued  to  Wm.  Ewing,  May 
13,  1838,  founded  on  an  entry  made  October  4,  1830 ; 
and  grant  No.  21,  614,  issued  May  21,  1838,  to  John 
H.  Fulton,  based  on  an  entry  made  October  4,  1830. 
The  200-acpe  tract  in  controversy  lies  partly  upon  each 
of  these  5,000-acre  tracts,  and  the  complainants  de- 
raign  title  from  the  Ewing  and  Fulton  grants. 

The  defendant,  Mitchell,  claims  the  land  by  virtue  of 
an  entry  made  January  27,  1826,  and  a  grant  issued 
thereon  to  Asa  Reece  and  B.  W.  Jenkins,  April  26, 
1861,  and  deraignment  of  title  thereunder.  Mitchell 
purchased  the  land  October  7,  1898,  and  his  deed  was 
duly  acknowledged  and  registered  October  12, 1898. 

The  complainants  also  rely  upon  adverse  possession 
under  color  of  title  for  more  than  seven  years.  But 
the  court  of  chancery  appeals  find  as  a  fact  that  com- 
plainants' possession  has  not  been  for  a  longer  period 
than  six  years ;  that  they  had  made  leases  on  the  lands 
some  fourteen  years  before  the  institution  of  this 
suit,  though  actual  possession  under  these  leases  is 
not  shown.  This  finding  of  fact  eliminates  the  ques- 
tion of  possession. 

One  of  the  links  in  the  complainants'  chain  of  title 
is  a  tax  deed  from  Isaac  S.  Shoun,  sheriff,  to  Wm. 
King,  dated  November '6,  1866,  which  was  acknowl- 
edged and  registered  November  8,  1866,  and  was  ex- 
ecuted in  pursuance  of  a  sale  or  sales  of  the  lands 
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therein  described  made  on  the  ftret  Monday  in  July, 
1853,  by  Jas.  W.  Wright,  then  sheriff  and  revenue 
collector  of  Johnson  county,  for  taxes  due  for  the  year 
1852 ;  so  that  the  deed  for  the  lands  was  not  executed 
by  the  sheriff  who  made  the  sale,  but  by  his  succes- 
sor, some  13  years  thereafter. 

This  deed  conveys  to  Wm.  King  10  separate  tracts 
of  land,  consisting  in  the  aggregate  of  50,000  acres, 
and  therefore  upon  the  validity  of  this  conveyance  the 
title  to  all  of  these  lands  may  depend ;  but,  as  already 
stated,  there  are  only  200  acres  actually  involved  in 
this  litigation. 

The  defendant  contends  that  he  has  the  superior 
title;  and  further  insists  that  the  sheriff's  deed  upon 
which  complainants  rely  is  absolutely  void,  for  the 
reasons :  ( 1 )  That  it  recites  a  judgment  variant  from 
that  which  is  produced  in  evidence  to  support  it; 
(2)  that  the  record  offered  to  support  the  deed  shows 
that  judgments  for  back  taxes  were  entered  against 
10  separate  tracts  of  land  "for  the  sum  annexed  to 
each,  being  the  amount  of  taxes  thereon  for  the 
year  1852,''  and  the  court  ordered  the  sale  of  said 
tracts  as  the  law  directs,  but  that  the  sheriff,  as  shown 
by  the  face  of  the  deed,  made  the  sale  in  bulk,  or 
sold  all  of  the  tracts  in  one  parcel  or  as  a  whole, 
and  that  such  a  sale  is  void;  (3)  that  the  venditioni 
exponas  is  not  in  evidence  to  support  it,  and  the  only 
evidence  of  its  contents  are  the  recitals  of  the  sheriff's 
deed,  and  these  indicate  that  it  did  not  pursue  the 
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judgment;  (4)  that  the  deed  does  not  recite  that  said 
land  was  "duly  reported;"  and  (5)  that  the  recitals 
of  a  sheriff's  deed,  made  by  a  successor  in  office  13 
years  after  the  sale,  do  not  afford  prima  facte 
evidence  of  the  facts  recited  therein,  and  especially, 
it  is  said,  is  this  the  case  when  the  record  offered  in 
support  of  the  deed  contradicts  its  recitals;  and  he 
claims  the  recitals  must  be  established  dehors  the 
record. 

The  further  insistence  is  that  the  defendant's  title 
is  sui)erior  to  that  of  the  complainants  in  this :  That 
the  grant  under  which  he  claims  the  land  was  issued 
in  April  1861,  founded  on  an  entry  made  January 
27,  1826;  and  that,  being  a  special  entry,  his  grant 
would  relate  back  to  the  date  of  the  entry,  and  hence 
is  an  older  and  better  title  than  the  two  grants  upon 
which  complainants  rely  that  were  issued  in  1838 
ui>on  entries  made  in  1830. 

On  the  other  hand,  the  complainants  charge  that 
the  statutes  under  which  the  tax  sale  was  made  in 
1853  were  Acts  1835,  ch.  15,  carried  into  Code  1858, 
sec.  640,  and  Acts  1843-44,  ch.  92,  carried  into  Code 
1858,  sees.  627,  628,  and  that  the  deed  is  in  strict 
conformity  to  the  requirements  of  these  acts. 

And  as  to  the  grant  and  special  entry  relied  upon 
by  the  defendant  complainants  say  that  two  hiatuses 
occurred  between  the  date  of  the  entry  (January  27, 
1826)  and  the  grant  (April  26,  1861) ;  that  the  time 
limited  by  the  act  of  1839  in  which  to  obtain  grants 
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on  entries  made  prior  to  that  date  expired  November 
28,  1841,  and  the  extending  act  was  not  passed  until 
November  30,  1841,  leaving  a  gap  or  chasm  of  two 
days. 

Act  1847-48,  ch.  92,  extended  the  time  until  the  1st 
of  September,  1849,  and  by  Acts  1849-50,  ch.  138,  time 
w^as  further  given  until  September  1,  1851.  On  No- 
vember 13,  1851,  the  time  was  again  extended  to 
March  1,  1854.  Hence  there  were  2  months  and  13 
days  between  said  acts  which  were  not  covered  by  any 
extension  act. 

Moreover,  the  defendant  asserts  that,  as  the  entries 
and  grants'  upon  which  the  complainants  rely  were 
made  respectively  in  1830  and  1838,  at  a  time  when 
the  entry  under  which  the  defendant  claims  was  valid, 
therefore  the  entries  and  grants  of  complainants  were 
themselves  void.  In  other  words,  the  contention  is 
that,  in  order  to  cut  off  defendant's  entry  from  his 
grant,  the  complainants'  entries  and  grants  must 
have  been  made  and  obtained  during  the  period  of  the 
hiatus. 

And,  as  to  the  validity  of  their  tax  deed,  complain- 
ants say  that,  assuming,  for  argument,  that  the  deed 
on  its  face  is  voidfible,  or  even  void,  this  defect  can 
only  be  taken  advantage  of  by  suit  of  the  original 
proprietors  or  their  creditors,  and  cau  not  be  attacked 
by  the  defendant,  who  is  a  stranger  to  the  title.  And 
also  for  the  reason  that  in  the  lower  court  the  de- 
fendant only  interposed  two  objections  to  the  deed. 
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(1)  Because  it  was  executed  by  the  successor  of  the 
sheriff  who  made  the  sale,  and  the  recitals  in  the  deed 
do  not  correspond  with  the  record;  (2)  because  a  re- 
cital of  a  successor  that  an  order  of  sale  was  issued 
in  April,  1853,  and  that  advertisement  was  made  and 
notice  given  as  required  by  law,  is  not  sufficient  evi- 
dence of  the  fact,  which  could  only  be  known  by  the 
sheriff  who  sold  the  land. 

On  the  hearing  the  chancellor  decreed:  (1)  That 
the  entry  of  Reece  and  Jenkins,  made  "in  1826,  of  the 
200-acre  tract,  was  destroyed  by  the  hiatus  of  1841, 
and  that  the  Ewing  and  Fulton  grants,  relied  on  by 
the  complainants,  constituted  the  superior  title  to 
the  lands;  (2)  that  the  deed  from  Isaac  S.  Shoun, 
sheriff,  to  Wm.  King,  is  defective,  as  it  does  not  show^ 
that  the  said  tracts  of  land  were  sold  separately,  but 
as  a  whole,  and  was  therefore  void,  and  complainants 
for  this  reason  failed  to  connect  their  title  with  said 
grants.  The  bill  was  dismissed,  and  both  sides  have 
appealed. 

The  court  of  chancery  appeals  affirmed  the  decree 
of  the  chancellor,  and  held:  (1)  That  the  entry 
made  by  Reece  and  Jenkins  was  lost  by  the  hiatus  of 
1841;  (2)  that  the  Ewing  and  Fulton  grants  con- 
stitute a  superior  title  to  the  Reece  and  Jenkins  grant, 
under  which  defendant  claims;  (3)  but  that  the  deed 
from  Isaac  S.  Shoun,  sheriff,  to  Wm.  King,  was  void ; 
"that  the  deed  and  record  produced  in  support  of  it 
do  not  show  a  legal  divestiture  of  the  title  out  of  the 
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parties  who  owned  this  land,  and  the  vestiture  of  it 
in  Wm.  King,  under  whom  the  complainants  claim." 
The  court  of  chancery  appeals  state  no  reason  for 
holding  this  deed  void,  but  say  that  the  court  will 
prepare  supplemental  opinion,  in  which  the  reasons 
will  be  given;  but  this  opinion  was  not  filed. 

Prom  the  decree  of  the  court  of  chancery  appeals, 
the  complainants  have  alone  appealed,  and  assigned 
errors.  Only  two  of  these  are  necessary  to  be  con- 
sidered, viz. :  ^1)  That  the  court  of  chancery  appeals 
erred  in  holding  the  deed  of  Isaac  S.  Shoun,  sheriff, 
to  William  King,  to  be  defective,  because  it  did  not 
show  that  the  tracts  of  land  were  sold  separately;  (2) 
that,  if  said  deed  was  defective  at  all,  the  defect  could 
only  be  taken  advantage  of  by  the  parties  to  the  sale, 
or  their  privies,  and  not  by  the  defendant,  who  was 
a  stranger  to  the  title. 

Before  considering  the  assignments  of  error,  we  will 
pass  upon  a  l^al  question  earnestly  urged  and  relied 
upon  as  a  defense.  Complainants  insist  that,  as  the 
sheriff's  deed,  and  the  exceptions  made  thereto  before 
the  chancellor  and  the  court  of  chancery  appeals,  were 
not  specifically  passed  upon  by  either  of  these  courts, 
but  the  deed  admitted  in  evidence,  and  held  to  be  void, 
not  by  reason  of  the  specific  exceptions,  but  because 
the  sale  of  the  lands  was  made  in  bulk,  therefore  the 
objections  now  urged  by  the  defendant,  based  upon 
certain  alleged  specific  defects  shown  by  the  record 
supporting  the  deed,  can  not  be  considered  by  us,  be- 
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cause  the  defendant  has  not  appealed;  and  in  support 
of  this  proposition,  Williams  v.  KirtUmd,  13  Wall., 
310  (20  L.  Ed.,  683) ;  Ounn  v.  Mason,  2  Sneed,  645; 
Ingrain  v.  Smith,  1  Head,  412 ;  Bleidom  v.  Mining  Co., 
89  Tenn.  174  (15  S.  W.,  737);  Pillovfs  Heirs  v. 
Shannon^ s  Heirs,  3  Yerg.,  508;  and  Kerr  v.  Kerr,  3 
Lea,  228,  are  cited. 

These  authorities  do  not  seem  to  be  in  point.  In 
Ingram  v.  Smith,  1  Head,  412,  the  court  says :  "Ob- 
jections made  to  the  reading  of  evidence  and  exhibits 
in  the  court  below  must  be  clear  and  specific,  that  the 
opposite  party  may  have  the  opportunity  to  cure  the 
defect,  and  not  be  taken  by  surprise  when  that  op- 
portunity may  not  be  had.^^ 

The  bill  of  exceptions  in  that  case  showed  that  the 
copy  of  a  will  was  objected  to  on  the  trial  because  (1) 
"not  authenticated  according  to  law,"  and  (2)  be- 
cause "the  said  paper  had  not  been  filed  in  court  ac- 
cording to  law."  Says  the  court:  "The  precise 
character  of  the  objections  is  not  stated,  but  in  argu- 
ment it  was  urged  that  the  certificate  of  the  clerk  is 
insufficient  for  want  of  seal,  and  that  the  exhibit  was 
filed  without  one  day's  notice,  as  required  by  chancery 
practice." 

And  this  court  held  that  the  objections  were  not 
sufficiently  specific.  In  Bleidorn  v.  Mining  Co.,  89 
Tenn.,  189  (15  S.  W.,  737)  it  was  held  that  "a  paper 
copied  into  the  transcript  will  be  treated  as  a  part  of 
the  record  where  there  is  no  objection  to  the  admission 
below,  and  no  assignment  upon  it  in  this  court."     But 
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these  as  well  as  the  other  authorities  cited  only  relate 
to  mere  defects  in  the  papers  offered  as  evidence,  and 
do  not  involve  their  validity. 

Defendant's  contention  is  that  the  deed  is  absolute- 
ly void,  and  that  the  tax  proceedings  and  the  author- 
ity exercised  under  them  is  purely  statutory,  and 
must  be  strictly  pursued.  Cooley,  Tax'n.,  476; 
Downing  v.  Stephens^  1  Baxt.  456 ;  Sampson  v.  Matr, 
7  Baxt.,  490. 

And  that,  if  the  recitals  in  the  deed,  or  in  the  rec- 
ord, upon  which  the  deed  is  founded,  are  contrary  to 
law, — as,  for  example,  that  the  sale  was  made  at  the 
wrong  place,  or  that  several  tracts  of  land,  assessed 
to  different  owners,  were  sold  in  bulk, — then  the  deed 
i.i  void.  Blackw.  Tax  Titles,  380;  Crisman  v.  John- 
son (Colo.  Sup.)  47  Pac.  296  (58  Am.  St.  Rep.,  224) ; 
Barnes  v.  Boardman  (Mass.)  21  N.  E.,  308,  (3  L.  R. 
A.,  787);  Polk  v.  Mitchell,  85  Tenn.,  634  (4  S.  W., 
221) ;  Ballard  v.  Scruggs,  90  Tenn.,  585  (18  S.  W., 
259,  25  Am.  St.  Rep.,  703). 

Or,  if  the  recitals  in  the  deed  vary  from  the  record 
produced  in  its  support,  the  deed  is  void.  Sampson 
\.  Marr,  7  Baxt.  486;  Henderson  v.  Staritt,  4  Sneed, 
470. 

We  think  the  law  is  well  settled  that,  where  the 
defects  indicated  are  shown,  they  would  render  such  a 
deed  void. 

Another  contention  is  that  the  deed  from  G.  W. 
Palmer  and  wife  to  R.  P.  Wilson,  of  March  8,  1894, 
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conveying  an  interest  in  the  lands  in  dispute,  and 
hence  a  part  of  the  complainants'  chain  of  title,  was 
void  for  want  of  sufficient  description.  It  is  said 
the  land  is  simply  described  as  the  "Shady  Tract," 
and  no  evidence  to  prove  that  it  was  ever  known  by 
this  name. 

A  complete  answer  to  this  argument,  however  plaus- 
ible, is  that  the  deed  itself  refers  for  full  description 
to  other  deeds  of  record  for  this  identical  land,  which 
contain  an  accurate  description,  and  will  enable  the 
boundary  to  be  ascertained;  and  this  is  all  the  law 
requires.  2  Pingrey,  Real  Prop.  sec.  1375;  4  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  759. 

In  order  to  make  and  rely  upon  the  foregoing  ques- 
tions, we  are  of  opinion  that  it  was  not  necessary  for 
the  defendant  to  have  appealed  from  the  decree  favor- 
able to  him,  as  these  were  principles  of  law  arising 
upon  the  pleadings,  and  especially  upon  the  deed 
sought  to  be  attacked ;  and,  if  the  court  of  chancery 
appeals  dismissed  the  bill  upon  an  erroneous  view  of 
the  law  relating  to  these  deeds,  or  other  title  papers, 
and  it  appeared  to  us  that  the  instruments  were  void 
upon  grounds  different  from  those  upon  which  that 
court  dismissed  the  bill,  we  would  be  constrained  to 
sustain  the  holding  upon  the  correct  rule  which  should 
have  been  applied  in  the  determination  of  the  matter. 
If  this  could  not  be  done,  persons  who  were  suc- 
cessful in  the  lower  courts  upon  an  erroneous  view  of 
the  law,  but  who  were  entitled  to  recover  upon  the 
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application  of  correct  legal  principles,  would  be  com- 
pelled to  appeal  from  the  judgment  or  decree  in  their 
favor  in  order  to  enable  them  to  hold  the  advantage 
already  secured.  Suppose  in  this  cause  we  should 
find  that  the  sheriff's  deed,  relied  upon,  is  valid,  but 
that  the  grants  issued  to  Ewing  and  Fulton  are  void, 
and  the  grant  and  entry  upon  which  the  defendant 
relies  are  good,  it  would  then  become  our  duty  to 
modify  the  holding  of  the  court  of  chancery  appeals 
by  placing  its  decision  in  dismissing  the  bill  upon  an 
entirely  different  ground;  that  is,  instead  of  holding 
the  deed  void,  we  would  dismiss  the  bill  because  the 
grant  to  which  the  deed  related,  or  with  which  it  was 
sought  to  be  connected,  was  invalid  and  conveyed  no 
title. 

Without  a  further  discussion  of  this  question,  we 
are  clearly  of  opinion  that  the  present  appeal  brings 
before  the  court  for  consideration  all  the  foregoing 
questions  relied  upon  by  both  sides  relating  to  the 
controversy.  Loftis  v.  Loftis,  94  Tenn.,  237  (28  8. 
W.,  1091) ;  Butler  v.  Einzie,  90  Tenn.,  31  (15  S.  W., 
1068). 

Before  considering  the  complainants'  assignments 
of  error,  we  will  take  up  the  questions  presented  by  de- 
fendant in  support  of  his  contentions,  and  the  authori- 
ties  to  which  he  refers. 

In  the  case  of  Tipton  v.  Sanders,  2  Head,  690,  plain- 
tiff claimed  land  under  a  grant  issued  in  1856,  found- 
ed on  an  entry  made  the  4th  day  of  August,  1849, 
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which  purported  on  its  face  to  be  a  consolidation  of 
six  occupant  extension  entries,  of  which  plaintiff  was 
assignee,  made  in  October,  1840.  The  defendant  set 
up  a  claim  to  140  acres  of  land  covered  by  plaintiflE's 
title,  under  a  grant  issued  on  the  10th  of  November, 
1849,  founded  on  an  entry  made  on  the  7th  of  July, 
1847.  The  circuit  judge  instructed  the  jury  in  that 
case  that  the  plaintiff's  grant  was  void,  so  far  as  it 
interfered  with  the  grant  under  which  defendant 
claimed,  because  there  was  a  hiatus  between  the  Acts 
of  1849-50  and  1851-52,  extending  the  time  for  per- 
fecting titles  to  lands  previously  entered.  And  by 
reason  of  this  intermission,  it  was  assumed  by  the 
lower  court,  that  the  relation  of  the  plaintiff's  grant 
to  the  occupant  extension  entries,  on  which  it  was  in 
law  founded,  was  cut  off,  and  thereby  supposed  that 
the  defendant's  younger  entry  was  valid,  and  the 
grant  founded  thereon  became  an  indefeasible  title. 
This  court  said:  "This  conclusion  is  entirely  er- 
roneous. The  title  of  plaintiff  under  his  consolidated 
entry  and  the  grant  founded  thereon  relates  to  the 
date  of  the  occupant  extension  entries,  made  on  the 
19th  of  October,  1840,  by  force  of  Act  1846,  ch.  80. 
And,  notwithstanding  the  consolidation  entry  was 
not  surveyed  until  the  9th  March,  1855,  nor  grant 
obtained  until  1856,  the  validity  of  the  title  is  not 
impaired.  What  would  have  been  the  result  if  the 
defendant's  entry  had  been  made  during  the  interval 
which  occurred  between  the  1st  of  September  and  the 
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13th  of  November,  1851,  we  need  not  stop  to  inquire. 
Be  this  as  it  may,  it  is  very  clear  that  the  effect  of  the 
acts  of  1851-3,  above  recited,  was  to  resuscitate  the 
right,  and  prolong  the  time  for  perfecting  the  plain- 
tiff's title  to  a  period  beyond  the  date  of  his  grant; 
and  it  is  no  less  clear  that  against  all  persons  who  ac- 
quired no  intervening  right  during  such  interval  the 
title  of  the  plaintiff  is  as  perfect  as  if  no  interval  had 
occurred." 

Henegar  v.  Matthews,  88  Tenn.,  132  (14  S.  W.,  554) 
is  one  of  the  latest  cases  decided  by  this  court.  That 
suit  involved  the  title  to  a  large  tract  of  land.  The 
defendants,  Matthews  &  Co.,  insisted  that  a  hiatus 
occurred  between  the  entry  and  grant  to  Henegar, 
and  that  their  entries,  having  been  made  prior  to  the 
hiatus,  became  by  reason  of  this  chasm,  the  only  valid 
entries.  The  Henegar  entry  was  made  April  27, 1830. 
By  Acts  1829,  ch.  89,  enterers  of  land  in  Hiwassee  dis- 
trict were  required  to  obtain  grants  within  nine 
months.  By  the  subsequent  acts  of  December  9, 1831, 
October  10,  1833,  November  16,  1835,  November  27, 
1837,  the  time  was  extended  within  which  such  entries 
could  be  lawfully  carried  into  grants.  The  last  act 
expired  November  16,  1839,  and  the  next  extension 
act  was  not  passed  until  January  25,  1840.  So  that 
between  November  16,  1839  and  January  25,  1840, 
there  was  no  law  under  which  a  grant  could  be  issued 
upon  the  Henegar  entries.  But  the  act  of  1840  re- 
vived this  right,  and  under  it  Henegar  obtained  a 
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grant  in  September,  1841.  The  entries  of  Matthews 
&  Co.  were  not  made  during  this  hiatus,  and  there- 
fore, says  the  court,  "the  case  is  not  governed  by  that 
of  Sampson  v.  Taylor,  1  Sneed,  600." 

Judge  Lurton,  who  delivered  the  opinion  of  the 
court,  said:  "It  is,  however,  very  ably  argued  by 
counsel  that  the  effect  of  the  chasm  was  to  vest  in 
the  younger  enterer,  whose  entries  had  been  made  be- 
fore the  hiatus,  a  vested  right,  which  could  not  be 
divested  by  a  subsequent  act  reviving  an  elder  entry, 
and  extending  the  time  within  which  such  elder  en- 
try might  pass  into  a  grant.  In  support  of  this  posi- 
tion, Williamson  v.  Throop,  11  Humph.,  265,  and 
Blevins  v.  Cretv,  3  Sneed,  152,  are  cited.  These  cases 
are  to  be  distinguished  from  the  one  now  in  considera- 
tion, in  this :  That  both  the  entries  and  grants  bore 
date  prior  to  the  hiatus,  while  the  grants  to  Matthews 
&  Co.  are  subsequent  to  the  chasm,  and  therefore  after 
the  passage  of  the  extension  act,  under  which  the 
grant  upon  the  elder  entry  issued." 

Again,  says  the  court :  "The  lands  covered  by  the 
elder  and  special  entry  of  Henegar  were  not  subject 
to  the  entry  at  the  time  they  were  again  entered  by 
Matthews  &  Co.  These  previous  entries  were  unlaw- 
fully made,  and  were  nullities.  Did  the  subsequent 
hiatus  have  the  effect  of  validating  these  junior  and 
unauthorized  entries,  and  thereby  vest  such  interest 
in  Matthews  &  Co.  as  could  not  lawfully  be  divested 
by  the  subsequent  act,  authorizing  the  issuance  ot 
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grants  upon  entries  which  had  not  become  effective 
by  reason  of  the  chasm?  The  entry  having  been  made 
without  any  authority  of  law,  no  right  vests  under  it 
at  the  time,  and  none  arose  when  the  hiatus  occurred." 
And  the  court  added:  "No  case  can  be  found  sus- 
taining a  younger  entry  where  the  grant  did  not  pre- 
cede the  hiatus."     88  Tenn.,  132  (14  S.  W.,  554) . 

Manifestly,  the  doctrine  of  the  foregoing  case  does 
not  support  the  contention  of  the  defendant  in  this 
cause,  because  in  that  case  the  junior  entry  was  made 
and  grant  procured  when  there  was  no  hiatus.  This 
case  comes  expressly  within  the  rule  announced  in 
Williamson  v.  Throop,  11  Humph.,  265,  and  Blevins 
V.  Crew,  3  Sneed,  152. 

In  the  last  named  cases,  the  entries  and  the  grants 
were  procured  prior  to  the  hiatus,  just  as  in  the  case 
at  bar,  while  in  Henegar  v.  Matthews,  the  Matthews' 
grant  was  subsequent  to  the  chasm,  and  obtained  after 
the  passage  of  the  extension  act,  upon  which  the  grant 
relating  to  the  elder  entry  issued. 

We  think  the  weight  of  authority  is  clearly  to  the 
effect  that,  where  the  younger  entry  is  made,  and  the 
elder  grant  is  issued  upon  it  before  the  hiatus,  such 
title  will  prevail  over  an  elder  entry  and  a  younger 
grant  where  the  latter  is  issued  after  the  hiatus. 

This  is  clearly  the  doctrine  stated  in  Williamson 
V.  Throop,  and  Blevins  v.  Crew,  supra;  also  in  Gass 
v.  Waterhouse  Tenn.  Ch.  App.,  (61  S.  W.,  452)  and 
Cowan  V.  Hatcher,  Tenn.  Ch.  App.  (48  S.  W.,  328) 
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which  last-named  causes  were  orally  affirmed  by  this 
court 

In  this  case  the  grants  and  entries  nnder  which  com- 
plainants deraign  title  were  made  and  issued  before 
the  hiatus,  and  defendant's  grant  was  not  procured 
until  some  years  thereafter.  Therefore  the  title  of 
the  defendant  must  fail.  And,  if  the  complainants 
are  able  to  connect  themselves  with  the  said  entries 
and  grants  by  proper  deraignment  of  title,  their  con- 
tention must  prevail. 

This  brings  us  to  the  next  question,  which  arises 
under  the  complainants'  assignments  of  error,  and  re- 
lates solely  to  the  tax  deed  executed  to  King  in  1866, 
founded  on  the  tax  sale  made  in  1853.  Said  deed 
reads  as  follows:  "Whereas,  a  judgment  was  given 
in  favor  of  the  State  by  the  circuit  court  of  Johnson 
county  on  the  18th  day  of  March,  1853,  for  f 51.08y2 
for  taxes,  costs,  and  charges  due  and  unpaid  for  the 
year  1852  against  ten  different  tracts  of  land,  one  of 
which  Jno.  H.  Fulton  is  the  reputed  owner,  contain- 
ing 5,000  acres,  lying  in  the  State  of  Tennessee,  John- 
son county,  district  No.  seven,  and  bounded  as  fol- 
lows." Then  follows  the  description  by  metes  and 
bounds,  and  the  other  nine  tracts  are  taken  up  in 
succession  in  like  manner.  After  giving  the  descrip- 
tion of  the  tenth  tract,  the  deed  recites :  "On  which 
judgment  and  order  an  order  of  sale  was  issued  to 
James  W.  Wright,  former  sheriff  and  revenue  col- 
lector of  Johnson  county,  on  or  about  the  8th  day  of 
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April,  1853,  by  virtue  of  which,  after  advertisement 
and  giving  notice  agreeably  to  law,  said  James  W. 
Wright,  then  sheriff,  sold  the  said  land  at  the  court- 
house door  of  said  county  on  the  first  Monday  of 
July,  1853,  at  public  sale,  to  William  King,  for  $51.- 
08%  paid  to  him,  that  being  the  highest  bid  for  the 
same:  Therefore,  I,  Isaac  S.  Shoun,  as  sheriff  of 
said  county,  in  consequence  of  the  premises,  and  for 
the  consideration  of  the  sum  of  |51.08Vi>  paid  to  the 
said  Wright,  and  receipted  for  by  him,  do  hereby 
transfer  and  convey  said  tracts  of  land  above  describ- 
ed to  said  William  King  and  his  heirs  and  assigns, 
forever,  in  as  full  and  ample  a  manner  as  I  am,  as 
sheriff  aforesaid,  authorized  and  required  to  do  by 
law;  but  no  further  or  otherwise.     Nov.  6,  1866." 

The  record  offered  in  support  of  this  deed  was  the 
following:  "Monday,  14th  day  of  March,  1853. 
State  of  Tennessee.  Be  it  remembered  that  at  a  term 
of  our  circuit  court  of  law  begun  and  held  for  the 
county  of  Johnson,  in  said  State,  at  the  courthouse  in 
the  town  of  Taylorsville  on  the  2nd  Monday,  it  being 
the  14th  of  March,  A.  D.  1853,  present  the  Hon.  Robert 
H.  Hynes,  one  of  the  circuit  judges  of  the  State  of 
Tennessee,  aforesaid,  duly  appointed,  commissioned, 
and  qualified  as  such,  and  assigned  to  hold  the  court 
of  the  12th  judicial  circuit  in  said  State,  who  is  pre- 
siding and  holding  said  court  by  interchange  of  rul- 
ings with  the  Hon.  Seth  J.  W.  Luckey,  one  of  the 
judges  of  the  State  aforesaid,  and  assigned  to  hold  the 
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courts  of  this,  the  first  judicial  circuit  of  said  State, 
among  other  things  heard,  determined,  adjudged,  and 
decreed,  was  the  following,  to  wit :  James  W.  Wright, 
sheriff  and  collector  of  public  taxes  for  the  county  of 
Johnson  and  State  of  Tennessee,  this  day  returned 
into  the  couri;  the  following  report  of  the  following 
tracts  of  land,  as  having  been  returned  for  taxes  for 
the  year  1852,  and  that  the  taxes  thereon  remained 
due  and  unpaid,  and  that  the  respective  owners  there- 
of have  no  goods  and  chattels  within  this  county 
which  he  can  distrain  for  the  taxes,  to  wit:  (1) 
William  King,  one  tract  of  land,  5,000  acres,  lying 
in  said  county  in  civil  district  number  first,  valued 
at  |250;  taxes,  fl.03%;  sheriff's  fee,  fl.OO;  clerk's 
fee,  fl.50;  printer's  fee,  fl.50." 

Then  follow  similar  descriptions  of  each  of  the 
other  nine  tracts,  showing  each  one  separately,  and 
description  of  each  tract,  taxes,  and  costs  against  it ; 
differing  only  from  the  above  in  the  names  of  the 
owners,  descriptions,  amount  of  taxes,  and  costs. 

The  judgment  thenconcludesinthesewords :  ^^Where- 
npon  it  was  considered  by  the  court  that  judgment  be, 
and  it  is  hereby,  entered  against  the  aforesaid  tracts 
of  land  in  the  name  of  the  State  for  the  sum  an- 
nexed to  each,  being  the  amount  of  taxes,  costs,  and 
charges  due  severally  thereon  for  the  year  1852 ;  and 
it  is  ordered  by  the  court  that  the  several  tracts  of 
landy  or  so  much  thereof  as  shall  be  sufficient  of  each 
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of  them  to  satisfy  the  taxes,  costs,  and  charges  an- 
nexed to  them  severally,  be  sold  as  the  law  directs. 

There  was  also  offered  in  support  of  the  deed  the 
sheriff  and  collector's  report  as  to  the  delinquent 
taxes  for  1852,  due  on  each  of  the  10  tracts  of  land, 
and  a  description  of  each  tract,  with  the  tax  and  costs 
against  same. 

The  clerk  of  the  circuit  court  of  Johnson  county 
has  certified  as  follows :  "State  of  Tennessee,  John- 
son County.  I,  I.  S.  Rambo,  deputy  circuit  court 
clerk  of  the  said  county,  do  certify  that  the  foregoing 
is  a  true  and  perfect  transcript  of  the  record  and  of 
the  proceedings  had  for  the  sale  of  William  Ewing 
and  Jno.  H.  Fulton  lands  for  taxes  for  the  year  1852, 
and  the  above  is  all  the  record  that  can  be  found  in 
my  ofllce  in  relation  to  said  sale.  I  further  certify 
that  I  have  made  diligent  search  for  the  order  of 
sale  in  my  oflQce,  and  said  order  can  not  be  found  in 
my  oflftce.  The  above  is  a  true  copy  of  all  that  I  can 
find  in  my  oflftce  in  relation  to  said  proceedings  as  ap- 
pears of  record  on  file.  Witness  my  hand  this  5th 
day  of  August,  1901." 

It  further  appears  that  when  this  certificate  was 
offered  in  the  lower  court  as  evidence  in  behalf  of 
the  complainants,  no  exception  was  interposed,  and 
no  objection  offered  until  the  case  was  appealed.  The 
court  of  chancery  appeals  find  that  the  original  gran- 
tees of  the  tracts  of  land  embraced  in  the  foregoing 
sale  or  sales  have  never  set  up  any  claim  to  the  lands, 
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or  made  any  objection  to  the  tax  title  acquired  by 
King,  or  attempted  to  exercise  any  ownership  over 
the  lands  since  that  time,  so  far  as  the  record  discloses. 

It  will  be  observed  that  the  order  of  sale  and  return 
thereon  are  lost,  but  the  order  of  sale  under  the  stat- 
ute  was  merely  a  copy  of  the  judgment.  Acts  1835, 
ch.  15,  sec.  7;  Acts  1843-4,  ch.  92;  Code  1858,  sees. 
614,  615. 

A  valid  tax  deed  should,  under  Act  1835,  c.  15,  con- 
lain  the  following  recitals:  (1)  The  consideration 
paid;  (2)  a  sufficient  description  of  the  lands;  (3) 
the  judgment  upon  which  the  sale  was  made;  (4) 
the  date  of  judgment,  and  the  court  where  rendered; 
(5)  the  fact  of  legal  notice  having  been  given;  (6) 
the  sale  of  the  property  and  date  thereof. 

And  it  is  enacted  "that  in  all  cases  where  these  re- 
quisites shall  have  been  complied  with  and  shall  have 
been  recited  in  the  said  deed  or  deeds  of  conveyance, 
the  same  shall  be  good  and  effectual  between  the  par- 
ties."   Acts  1835,  c.  15. 

All  these  prerequisites  appear  in  the  deed  in  ques- 
tion. 

The  foregoing  statute  was  amended  January  15, 
.1844.  The  first  section  of  the  act  is  in  these  words: 
"Be  it  enacted  by  the  general  assembly  of  the  State 
of  Tennessee,  that  in  all  cases  of  sales  for  land  here- 
after made  for  public  taxes,  under  the  provisions  of 
the  laws  now  in  force,  it  shall  be  sufficient,  to  make 
such  sale  valid  and  communicate  good  title  to  the 
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purchaser,  that  the  land  so  sold  lies  in  the  county  in 
which  it  has  been  reported  for  nonpayment  of  the 
taxes  thereon,  that  it  has  been  duly  reported,  that  an 
order  of  sale  has  been  awarded  and  that  the  sale  of 
said  land  was  duly  advertised,  to  establish  which  fact 
the  sheriflf's  deed  reciting  their  existence  shall  be 
prima  faciei  and  all  judgments  or  orders  of  sale  shall 
be  conclusive,  unless  the  person  wishing  to  show  the 
irregularity  of  the  same  can  prove  that  the  taxes  were 
duly  paid  before  such  judgment  or  order  of  sale  was 
rendered."    Acts  1843-44,  ch.  92. 

That  act  modifies  the  act  of  1835  as  to  requisites 
of  a  sherijff's  deed.  In  the  fourth  section  of  said  act 
it  is  provided  that  "all  laws  upon  the  subject  of  tax 
sales  shall  receive  a  liberal  construction  so  as  to 
carry  out  the  true  object  and  intention  of  the  l^is- 
lature."  Evidently  this  statute  was  intended  as  a 
further  effort  towards  setniring  valid  tax  sales,  and 
protecting  them  from  attacks  arising  from  technical 
irregularities,  and  to  enable  the  State  to  better  secure 
or  collect  its  revenue. 

Another  act  relating  to  the  public  revenue  and  the 
execution  of  tax  deeds  was  passed  in  1847-48.  This 
act  is  as  follows:  "Be  it  enacted,  that  when  any 
sheriff  or  tax  collector  has  sold  or  may  sell  any  land 
in  this  State  for  the  taxes,  he  is  hereby  authorized  to 
make  a  deed  of  conveyance  for  the  land  so  sold  to  the 
purchaser,  and  when  any  such  sheriff  or  tax  collector 
has  gone,  or  shall  go,  out  of  oflice,  not  having  executed 
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deeds  for  the  land  sold  by  such  sheriff  or  collector, 
while  in  oiHce,  it  shall  be  the  duty  of  the  successor  in 
office  of  said  sheriff  or  tax  collector  to  execute  such 
deed  for  all  lands  sold  by  a  former  sheriff  op  tax  col- 
lector, which  deeds  shall  be  good  and  valid  in  law  and 
equity  as  if  the  same  had  been  executed  by  the  sheriff 
or  tax  collector  who  sold  the  land."  Acts  1847-48, 
ch.  147. 

Under  this  act,  where  the  sheriff  who  sold  the  land 
is  gone  out  of  office,  his  successor  can  make  the  deed, 
which  is  as  "good  in  law  and  equity  as  if  it  had  been 
executed  by  the  officer  who  sold  the  land."  It  ap- 
pears that  the  intention  of  this  act  was  to  give  the  deed 
of  the  successor  the  same  force  and  effect  as  the 
deed  of  the  officer  who  made  the  sale. 

This  matter  was  brought  to  the  attention  of  the 
next  general  assembly,  and  another  stronger  and 
more  explicit  act  was  passed  February  19,  1850,  as 
follows:  (1)  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  in  all  cases  in  which 
lands  have  been  sold,  or  may  hereafter  be  sold,  for 
default  in  the  payment  of  taxes,  it  shall,  and  may  be, 
lawful  for  the  tax  collector  selling  the  same,  or  any 
of  his  successors  in  office,  to  make  a  deed  or  deeds  to 
the  purchaser,  or  to  any  other  person  to  whom  the 
purchaser  may  direct  the  deed  to  be  made,  after  the 
time  of  redemption  shall  have  expired.  (2)  That 
any  such  deeds  shall  be  good  and  valid,  as  evidence 
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of  title  in  any  court  of  law  and  equity  in  this  State.*' 
Acts  1849-50,  ch.  102,  p.  295. 

In  construing  the  foregoing  acts  touching  tax  sales 
and  deeds,  certain  other  statutes  of  the  State  must  be 
borne  in  mind.  Ever  since  Acts  1801,  c.  8,  there  has 
been  an  express  statutory  provision  forbidding  an  offi- 
cer from  executing  a  deed  to  a  purchaser  at  a  tax  sale 
until  the  expiration  of  twelve  months  from  the  date 
of  sale,  during  which  time  the  tax  debtor  was  given 
the  right  to  redeem.  Ever  since  the  constitution  of 
1796,  the  term  of  office  of  a  sheriff  has  been  limited  to 
two  years,  and  hence  it  is  clear  that  under  the  fore- 
going statutes  and  the  constitution,  every  sale  made 
by  a  tax  officer  in  the  last  year  of  his  term  of  office 
would  have  to  be  followed  by  a  deed  to  be  made  by  his 
successor  in  office :  in  fact,  in  one-half  of  the  tax  sales 
made,  if  consummated,  the  deed  would  have  to  be 
made  by  a  successor. 

Now,  it  is  clear  to  us  that  prior  to  the  adoption  of 
the  Code  of  1858,  by  virtue  of  the  foregoing  acts,  the 
legislative  intent  to  make  a  tax  deed  of  a  successor 
in  office  prima  facie  evidence  of  certain  facts  is  clear 
and  conclusive. 

The  learned  counsel  for  the  defendant,  although 
admitting  that  the  validity  of  the  sale  and  the  pro- 
ceedings prior  thereto  must  be  judged  and  determined 
by  the  laws  in  force  at  the  time  of  the  sale,  most  earn- 
estly insists  that  the  evidential  force  of  a  tax  deed 
made  after  the  adoption  of  the  Code  must  be  treated 
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and  decided  by  the  provisions  of  the  Code  of  1858. 
This  distinction  is  not  material  in  the  yiew  we  take 
of  the  case,  as,  in  our  opinion,  the  several  sections 
of  the  Code  of  1858  touching  the  tax  deed,  its  eviden- 
tial force,  as  well  as  all  of  the  proceedings  r^ulating 
the  sale  of  lands  for  taxes,  are  to  be  treated  as,  and 
are,  a  fair  and  just  compilation  of  all  the  previous 
acts  in  force  upon  the  subject;  and  this  is  especially 
true  in  view  of  the  fact  that  the  declared  object  of 
the  legislature  in  the  appointment  of  the  revisers 
whose  work  is  embodied  in  that  Code  was,  in  the  lan- 
guage of  its  resolutions,  "to  revise  and  digest"  the  ex- 
isting statutes,  not  to  alter  them.  This  court  has  ac- 
cordingly, in  view  of  this  fact,  said  that  one  general 
rule  in  relation  to  the  construction  of  the  Code  is 
that  in  doubtful  cases  it  will  be  presumed  that  it  was 
not  intended  to  change,  but  only  to  revise  or  compile 
the  old  statutes.    Bates  v.  Sullivan,  3  Head,  633. 

In  every  case  we  have  been  able  to  examine  of  the 
decisions  of  this  court  involving  a  tax  deed  the  court 
has  uniformly  treated  the  tax  deed  even  made  by  a 
successor  of  the  officer  selling  as  prima  fade  evidence 
of  the  facts  required  to  be  recited,  except  in  the  case 
0/  Allen  V.  Moss,  2  Shannon's  Cas.,  317,  wherein  the 
court  held  that  the  statute  making  the  recitals  of  the 
sheriff's  deed  prima  facte  evidence  of  the  facts  con- 
tained therein  did  not  apply  to  the  successor  of  the 
officer  who  made  the  sale.  By  reference  to  that  case, 
however,  it  will  be  seen  that  neither  Acts  1849-50,  ch. 
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102,  nor  several  of  the  acts  hereinbefore  cited,  were 
called  to  the  attention  of  the  court.  The  opinion  in 
that  case  is  based  on  the  construction  given  to  Acts 
1809,  ch.  84,  Code  1858,  sees.  627,  628,  640,  641,  and 
Acts  1843-44,  ch.  92.  In  that  case,  aside  from  the  re- 
citals of  the  deed,  there  was  no  record  of  a  report  of 
the  land  for  unpaid  taxes,  no  order  of  condemnation 
and  sale,  nor  any  advertisement ;  but  in  the  case  at  bar 
there  is  record  evidence  to  support  all  the  recitals  in 
the  deed  except  the  order  of  sale  and  return  thereon, 
which  the  clerk  certifies  are  lost. 

When  Acts  1849-50,  ch.  102,  were  passed  there  were 
already  two  statutes  upon  the  subject,  full  and  clear 
in  their  requirements.  The  last  act  must  have  been 
intended  to  make  the  deed  of  the  officer  making  the 
tax  sale  and  his  successor  sufficient  evidence  not  only 
of  the  sale  and  its  essential  prerequisites,  but  of  title 
in  the  purchaser. 

It  is  explicit  and  clear  in  meaning,  and  there  could 
have  been  no  other  purpose  in  its  enactment  except 
to  make  it  "evidence  of  title  in  any  court  of  law  and 
equity  in  this  State."  Besides,  the  recitals  contain- 
ing the  description  of  the  land,  that  it  had  been  duly 
reported,  that  the  order  of  sale  had  been  awarded,  the 
judgment  upon  which  the  sale  was  made,  the  fact  of 
legal  notice  being  given,  and  the  sale  and  date  of  the 
property  sold,  were  all  essential  to  constitute  a  valid 
deed.  If  the  deed  itself  did  not  afford  prima  facie 
evidence  of  these  essentials  of  such  deed  when  stated 
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on  its  face,  how  could  it  "be  good  and  valid  as  evi- 
dence of  title  in  any  court  of  law  and  equity  in  this 
State,"  as  required  by  that  statute? 

This  being  a  remedial  statute  to  provide  against 
irregularities  in  tax  sales,  we  think  it  should  be  liber- 
ally construed,  so  as  to  "advance  the  remedy  and 
suppress  the  mischief  sought  by  the  passage  of  the 
act.     Tharp  v.  Hart,  2  Sneed,  572. 

We  are  of  opinion  that  under  and  by  virtue  of  the 
acts  of  1849-50,  and  the  various  other  statutes  then 
in  force,  the  sheriff's  deed  was  properly  offered  in 
evidence  in  support  of  the  complainants'  chain  of  title, 
and  that  all  its  recitals  are  prima  facie  evidence  of 
their  correctness. 

It  is  said  that  a  sale  in  bulk  is  void,  and  would  in- 
terfere with  the  separate  rights  of  the  owners  to  re- 
deem.    Code  1858,  sees.  632-638. 

That  is  true,  but  the  answer  to  this  is:  (1)  That 
it  does  not  affirmatively  appear  from  the  deed  that 
the  lands  were  sold  in  bulk;  (2)  the  deed  was  made 
long  after  the  time  for  redemption  had  expired;  (3) 
the  right  to  redeem  is  a  personal  right  of  the  former 
owner,  and  the  defendant  can  not,  as  claimant  under 
an  adverse  title,  obtain  any  benefit  under  that  right ; 
and,  besides,  the  party  seeking  to  redeem  does  not  look 
to  the  deed,  but  to  the  sheriff's  return,  to  learn  what 
amount  is  necessary  to  pay  the  redemption.  Polk  v. 
Mitchell,  85  Tenn.  (4  S.  W.,  221) ;  Code  1858,  sees. 
613-615. 
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The  chancellor  and  court  of  chancery  appeals  ad- 
mitted the  said  deed  in  evidence,  but  the  chancellor 
construed  it  to  mean  that  the  ten  tracts  of  land  re- 
ferred to  were  sold  in  bulk,  and  not  separately,  and 
therefore  the  deed  is  void;  and  the  court  of  chan- 
cery appeals  affirmed  this  decree,  but  failed  to  state 
whether  it  was  for  the  reasons  given  by  the  chancel- 
lor, or  on  some  other  grounds  urged  in  argument. 

This  deed  was  duly  registered  some  thirty-five  years 
ago.  Numerous  subsequent  conveyances  of  these 
lands  have  been  made  from  time  to  time,  involving 
large  sums  of  money,  and  no  question  raised  touching 
the  validity  of  the  tax  deed,  until  this  litigation  arose. 
After  a  long  lapse  of  time,  and  especially  when  the 
original  proprietors  have  asserted  no  title,  we  think 
every  reasonable  presumption  should  be  indulged  in 
to  uphold  such  a  conveyance,  unless  it  is  void  on  its 
face;  and  this  presents  the  vital  question  now  to  be 
determined.  Childress  v.  Harrison,  1  Baxt.,  411; 
Gonzales  v.  Ross,  120  U.  S.,  605  (7  Supt.  Ct,  705,  30 
L.  Ed.,  801). 

Where  a  deed  has  been  registered  in  the  county 
where  the  land  lies  for  thirty  years,  it  is  presumed 
that  it  is  regular,^  although  the  name  of  the  grantor 
may  not  be  signed  to  the  deed,  or  the  name  of  the 
bargainor  not  appear  therein.  Shannon's  Code,  sec. 
3762;  Dodge  v.  Briggs  (C.  C.)  27  Fed.,  160. 

"Tax  deeds  for  several  lots,  which  state  only  the 
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gross  amount  for  which  they  were  sold,  are  not  for 
that  reason  invalid."     Orton  v.  Noonan,  25  Wis.,  672. 

And  in  Iowa  it  is  held :  "No  objection  can  be  made 
to  the  validity  of  a^tax  title  on  the  ground  that  the 
deed  shows  upon  its  face  that  several  tracts  of  land 
were  sold  for  a  gross  sum  after  the  expiration  of  five 
years  from  the  time  of  sale."  Thomas  v.  Stickle, 
32  Iowa,  71. 

In  Missouri,  the  court  said :  "A  sale  under  a  special 
execution  issued  on  a  judgment  for  back  taxes  can  not 
be  collaterally  impeached  because  two  lots  were  sold 
together,  the  judgment  having  been  rendered  for  a  spe- 
cific amount  against  each  of  the  lots."  Howard  v. 
Stevenson,  11  Mo.  App.,  410. 

Again :  "The  mere  fact  that  a  tax  deed  comprises 
several  distinct  lots  or  parcels  of  land  raises  no  pre- 
sumption that  the  lots  were  sold  en  masse/^  Oage  v. 
Bailey,  102,  111.,  11;  Towle  v.  Holt,  14  Neb.,  221  (15 
N.  W.,  203) ;  Watkins  v.  Inge,  24  Kan.,  612. 

A  tax  sale  must  be  tested  by  the  tax  law  in  exist- 
ence at  the  time  of  the  sale,  and,  if  the  deed  executed 
under  such  sale  was  valid  under  the  law  then  in  exist- 
ence^ the  deed  could  not  be  affected  by  any  subse- 
quent legislation.  Tracy  v.  Reedy  (0.  0.)  38  Fed., 
69  (2  L.  R.  A.,  778,  779) ;  Richardson  v.  Marshall  Co., 

100  Tenn.,  352  (45  S.  W.,  440) ;  Douglass  v.  Pike  Go., 

101  TJ.  8.,  677  (25  L.  Ed.,  968) ;  Taylor  v.  Tpsilanti, 
105  U.  S.  60  (26  L.  Ed.,  1008). 

Under  our  statutes  it  is  not  necessary  to  show  on 
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the  face  of  the  deed  that  the  different  tracts  of  land 
described  therein  were  separately  sold  for  certain 
specific  sums  each.  This  question  was  settled  in  the 
case  of  Brien  v.  Creighton,  2  Shannon's  Tenn.  Cas., 
211.  In  that  case  the  court  says  that  the  fact  that 
the  sale  was  made  in  bulk,  and  not  separately,  when 
the  deed  is  not  clear  as  to  how  the  sale  was  made, 
might  be  set  up  in  defense  upon  the  trial,  but  the 
fact  that  the  deed  does  not  set  forth  how  the  sale 
was  made  would  not  render  it  void  if  the  statutory 
prerequisites  are  recited.  Brien  v.  Creighton,  2  Shan- 
non's Tenn.  Cas.,  211. 

"In  the  absence  of  anything  to  the  contrary,  the 
presumption  of  law  is  not  only  in  favor  of  the  exercise 
of  power,  but,  if  there  be  a  legal  and  also  an  illegal 
mode  of  exercising  it,  and  it  is  left  doubtful  from  the 
proof  which  was  adopted,  the  presumption  of  law  in 
favor  of  meritorious  claims  of  innocent  purchasers  is 
that  it  was  exercised  in  a  legal  mode."  Marshall  v. 
mephem,  8  Humph.,  159  (47  Am.  Dec.,  601);  IV'i/- 
burn  V.  Spofford,  4  Sneed,  704;  Murdoch  v.  Leath,  10 
Heisk.,  188;  Crisman  v.  Johnson  (Colo.  Sup.)  47 
Pac,  296  (58  Am.  St.  Rep.,  256) ;  Burnett  v.  Austin. 
10  Lea,  567. 

In  order  to  determine  how  the  sale  or  sales  were 
made,  the  deed  must  be  looked  to  as  a  whole,  and  not 
to  isolated  portions  of  it. 

In  the  deed  each  of  the  tracts  of  land  are  described 
by  metes  and  bounds. 
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Then,  when  we  turn  to  the  judgment  rendered,  we 
find  the  ten  separate  tracts  set  out  under  ten  sepa- 
rate heads,  and  the  amount  of  taxes,  costs,  and 
charges  on  each  separate  tract  stated  and  adjudged 
against  each  tract  as  prescribed  by  statute.  Code 
1858,  sees.  613,  614. 

Here  we  have  in  effect,  ten  separate  judgments  ren- 
dered against  ten  separate  tracts  of  land,  and  these 
are  the  judgments  referred  to  in  the  sheriff's  deed  in 
the  singular  as  "judgment"  for  f 51.08%,  and  this  is 
the  correct  aggregate  amount  due  against  the  ten  sep- 
arate tracts  of  land,  as  shown  in  the  judgment. 

The  deed  further,  shows  that  on  these  ten  judg- 
ments an  order  of  sale  issued  to  James  W.  Wright, 
former  sheriff ;  that  it  ordered  ten  tracts  of  land  sold 
separately  to  satisfy  the  judgments  pronounced 
against  each  of  them.  These  were  the  judgments  and 
order  of  sale  which  the  sheriff  was  empowered  and 
directed  to  carry  out,  and  his  authority  for  selling  the 
lands;  and  the  sheriff  who  made  the  deed,  the  suc- 
cessor to  the  oflicer  who  made  the  sale,  had  before 
him,  we  take  it,  these  judgments  and  order  of  sale  at 
the  time  he  executed  the  deed  in  question,  and  this 
deed  speaks  from  them.  It  recites  that  the  sheriff,  by 
virtue  of  the  order  of  sale,  which  he  had  in  his  hands, 
sold  the  land,  clearly  referring  to  the  ten  tracts  set 
out  in  the  previous  portion  of  the  deed,  "to  Wm. 
King  for  |51.08y2,  that  being  the  highest  bid  for  the 
same."     The  deed  then  conveys  to  William  King  "said 
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ten  tracts  of  land  above  described"  as  separate  tracts, 
and  not  as  a  whole,  because  they  are  set  out  in  the 
deed  separately,  and  separately  described. 

It  is  true  that  in  some  parts  of  the  deed  the  lands 
are  referred  to  in  the  singular  as  *^and,"  but  in  the 
conveying  clause  they  are  mentioned  in  the  plural 
as  "ten  tracts  of  land,  above  described." 

We  are  of  opinion  that  when  the  deed  and  record 
to  which  it  refers,  and  upon  which  the  deed  is  found- 
ed, are  taken  and  considered  together,  it  can  not  be 
sJaid  that  the  deed  shows  affirmatively  on  its  face  that 
the  said  ten  tracts  of  land  wen.  sold  in  bulk.  The 
presumption  of  law  is  that  the  sheriff,  in  making  the 
sale,  and  his  successor  in  making  the  deed,  followed 
the  only  authority  they  had  for  performing  their  offi- 
cial duties. 

It  is  not  probable  that  the  sale  was  made  in  bulk 
when  the  order  of  sale  expressly  directed  the  sheriff 
to  sell  said  tracts  separately,  or  so  much  of  each  of 
them  as  would  be  sufficient  to  pay  the  taxes,  costs, 
etc. 

The  fact  that  one  man  became  the  purchaser  at  a 
certain  sum  only  affords,  placing  it  on  the  highest 
ground,  an  inference  that  the  lands  were  sold  as  a 
whole.  Indeed,  taking  the  most  extreme  view  of  the 
interpretation  to  be  given  this  deed  as  tending  to 
support  the  theory  that  it  was  sold  en  masse,  we 
might  say  that  the  deed  itself  does  not  certainly  show 
whether  the  sale  of  the  said  lands  was  made  sep- 
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arately  or  in  bulk.  To  waxrant  the  court  in  holding 
this  conveyance  void  for  the  reasons  indicated,  we 
are  of  opinion  that  it  should  clearly  and  affirmatively 
appear  on  the  face  of  the  deed,  or  by  oral  or  other  evi- 
dence of  such  fact,  that  the  land  conveyed  therein  was 
sold  in  bulk,  and  hence  contrary  to  law,  even  if  that 
question  could  avail  the  defendant,  who  is  a  stranger 
to  the  original  grantees  or  debtors  for  whose  benefit 
such  requirements  may  have  been  made. 

When  the  recitals  of  a  tax  deed  do  not  make  it  clear 
as  to  how  the  sale  was  really  made,  we  think,  after 
such  a  long  lapse  of  time,  when  valuable  property 
rights  are  involved,  the  courts  should  scrutinize  with 
great  care  and  deliberation  attacks  made  on  convey- 
ances of  this  long  standing,  and  before  setting  them 
aside  it  should  clearly  and  fully  appear,  from  a  fair 
interpretation  of  the  deed  and  the  records  upon  which 
it  is  founded,  that  it  is  null  and  void,  and  vests  no 
title  in  those  claiming  under  it.  We  think  the  weight 
of  reason  and  sound  principles  of  public  poHcy  favor 
this  rule  of  construction. 

We  are  of  opinion  that  this  tax  deed  is  not  void, 
but  is  a  valid  conveyance. 

The  theory  of  the  second  error  assigned  is  that,  if 
the  tax  deed  is  defective,  the  original  owner  or  his 
privies  can  alone  take  advantage  of  it;  and  the  de- 
fendant, who  is  a  stranger  to  the  title,  can  not  do  so. 
It  is  earnestly  argued  that  the  great  weight  of  au- 
thority supports  this  proposition,  and  counsel  cite 
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Freem.  Ex'ns,  pp.  984,  985,  and  other  authorities. 
The  reason,  it  is  said,  for  holding  such  sales  void  or 
voidable,  at  the  election  of  the  execution  debtor  and 
his  creditors,  is  that  it  embarrasses  their  right  of 
redemption;  and  that  this  reason  does  not  apply  to 
strangers.  Freem.  Ex'ns,  985;  Lamm  v.  Railroad 
Co.,  (Minn.)  47  N.  W.,  455  (10  L.  R.,  269). 

Harlan  v.  Harlan,  14  Lea,  115,  it  is  insisted,  in- 
volved an  analogous  question.  In  that  case  the  court 
said :  "Where  an  execution  is  not  in  proper  form,  or 
when  it  misrecites  the  judgment,  as  no  one  but  the 
defendant  can  be  injured,  no  one  but  he  ought  to  be 
allowed  to  complain;  and  his  complaints,  ought 
not  to  be  heard  where,  by  his  apathy,  he  has  allow- 
ed the  rights  of  third  persons  to  accrue;  or  even  when 
he  has  allowed  the  plaintiff  to  be  placed  in  a  worse 
situation  than  if  prompt  complaint  had  been  made." 

This  contention,  though  plausible  and  just  when 
applied  to  the  facts  of  this  cause,  need  not  be  passed 
upon  as  one  of  the  controlling  questions,  as  the  said 
deed  has  already  been  upheld  upon  grounds  we  deem 
sufficient. 

The  decree  of  the  court  of  chancery  appeals  is  there- 
fore reversed,  and  a  decree  will  be  entered  here  in 
favor  of  the  complainants,  and  the  defendants  taxed 
with  all  costs. 


J 
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CoHiB  et  ah  v.  Hudgins. 
{Knoxville.    September  Term,  1902.) 

1.  OOUBT  OF   OHAKOBBY  APPBALS-Findings   o(  oon- 
dosive. 

Under  a  bill  filed  by  daughters  to  set  aside  for  fraud,  a  deed 
to  their  mother,  the  findings  by  the  court  of  chancery  ap- 
peals that  a  sale  for  fl75.00  of  interests  in  realty  worth  at 
least  $2,000,  by  the  daughter^  was  superinduced  by  mis- 
representations of  the  value  of  the  land  and  by  taking  ad- 
vantage of  their  youth  and  inexperience  and  by  her  ma- 
ternal influence  over  them  are  conclusive  upon  the  right 
of  the  defrauded  daughters  to  set  aside  the  deeds.  {Post, 
pp.  218-219.) 

2.  H0MB8TBAD— Forfeiture  by  nonresident. 

Our  exemption  laws  are  intended  for  benefit  of  citizens  and 
residents  of  the  State,  and  nonresidents  are  not  entitled 
thereto;  therefore,  if  a  widow,  to  whom  has  been  assigned 
hosMstead,  removes  from  the  State  and  takes  up  her  domicile 
in  another  State,  she  thereby  forfeits  and  abandons  said 
homestead.     {Post  pp.  219-224.) 

Cases  cited:  Hicks  v.  Pepper,  1  Baz.,  42-46;  Hawkins  v.  Pearce, 
11  Humph.,  44;  Bmmett  v.  Emmett,  14  Lea,  369;  Graham  v. 
Stull,  92  Tenn.,  673;  Carrigan  v.  Rowell,  96  Tenn.,  185; 
Farris  v.  Sipes,  99  Tenn.,  298;  Briscoe  v.  Vaughn,  103  Tenn., 


8.    8A1CB.    Same.    Intention    to    retain    will    not    prevent 
forHsiture. 

And  such  abandonment  or  forfeiture  is  worked  notwithstand- 
ing her  intention  to  retain  the  homestead  and  the  benefits 
thereof.     (Post,  p.  223.) 

4.    SAKS.     After   assignment— an    estate    the    subject    of 
•ale-doctrine  reaffirmed. 
After  the  homestead  has  been  assigned,  it  becomes  an  estate 
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for  life  and  can  be  rented,  leased  or  sold  while  the  home- 
steader is  a  resident  of  this  State«  and  the  vendee,  if  a  resi- 
dent of  Tennessee,  will  be  entitled  to  hold  it.  (Post,  pp. 
221-222.) 

Case  cited  and  approved:     Briscoe  v.  Vaughn,  103  Tenn.,  308. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
Joseph  W.  Sneed,  Chancellor. 

Ingersoll  &  Peyton^  for  Coile  et  als.^  appellees. 

Green  &  Shields,  for  Hudgins,  appellant. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Mrs.  Coile  and  Mrs.  Williams  when  about  eighteen 
years  of  age  resided  in  Missouri,  and  by  the  laws  of 
that  State  had  reached  their  majority,  and  were  com- 
petent to  make  a  deed  to  lands  situate  in  that  State. 

They  owned  interests  in  real  estate  in  Tennessee, 
and  made  deeds  to  their  respective  interests  to  their 
mother,  Mrs.  H.  C.  Hudgins,  for  a  consideration  to 
each  of  $175. 

The  court  of  chancery  appeals  finds  that  this  was 
a  wholly  inadequate  consideration,  and  that,  the  in- 
terest of  each  was  worth  at  least  $2,000.  That  court 
also  finds  and  reports  that  the  mother  procured  these 
deeds  from  the  daughters  by  misrepresentation  as  to 
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the  value  of  the  land,  and  by  taking  advantage  of 
their  youth  and  inexperience,  and  by  her  maternal 
influjence.  That  court  finds  that  the  deeds  should 
be  set  aside,  according  to  the  prayer  of  the  bill,  for 
two  reasons:  "(1)  For  fraud  and  undue  influence 
and  inadequate  consideration;  and  (2)  because  the 
daughters,  being  only  eighteen  years  of  age,  though 
competent  to  convey  land  in  Missouri,  were  not  com- 
petent to  convey  land  in  Tennessee." 

It  is  not  necessary  to  consider  and  determine  the 
latter  question,  as  the  former  must  be  held  conclusive, 
under  the  finding  of  facts  by  the  court  of  chancery 
appeals  upon  the  right  to  set  aside  the  deeds  at  the 
instance  of  the  defrauded  daughters. 

A  question  of  homestead  is  also  involved  in  the  case. 
Mrs.  Hudgins  in  1890  had  homestead  assigned  and 
set  apart  to  her  by  metes  and  bounds  out  of  her  de- 
ceased husband's  land  in  Tennessee.  Soon  thereafter 
she  went  with  her  children  (the  two  ladies  already 
referred  to)  and  a  younger  daughter  to  Missouri, 
where  she  remained  until  February,  1898,  when  she 
returned  to  Knoxville,  bringing  her  youngest  daughter 
with  her. 

The  court  of  chancery  appeals  report  that  when 
Mrs.  Hudgins  left  the  State  of  Tennessee,  and  took 
up  her  residence  in  the  State  of  Missouri,  she  did  it 
with  the  intention  of  making  that  her  permanent 
home;  that  she  remained  there  until  1898,  when  she 
returned  to  Knoxville,  and  resided  there  two  years. 


220  TENNESSEE  REPORTS.       [Vol.  109 

Coile  y.  Hudgins. 

and  then  went  to  Asheville,  N.  C,  where'  she  now 
resides;  that  the  testimony  fails  to  show  that  she 
abandoned  her  domicile  in  Missouri,  or  that  sh^  has 
acquired  a  new  domicile  either  in  Tennessee  or  North 
Carolina.  The  property  out  of  which  homestead  was 
assigned  her  is  not  residence  property,  but  a  store- 
house in  Knoxville,  and  a  half  interest  in  another 
storehouse  adjoining.  This  property,  though  assign- 
ed as  a  homestead,  was  never  occupied  as  a  residence 
by  Mrs.  Hudgins,  but  she  has  all  the  while  received 
the  rents  of  the  same,  no  matter  where  residing  at 
the  time. 

The  court  of  chancery  appeals  finds  that  the  acqui- 
sition by  Mrs.  Hudgins  of  a  domicile  in  the  State  of 
Missouri  resulted  in  the  abandonment  by  her  of  the 
homestead  right  in  this  State,  citing  Hicks  v.  Pepper, 
1  Baxt.  42,  46;  Hawkins  v.  Pearce,  11  Humph.  44; 
Emmett  v.  Emmett,  14  Lea,  369;  Graham  v.  StuU, 
92  Tenn.,  673,  680  (22  S.  W.,  738,  21  L.  R.  A.,  241) ; 
Carrigan  v.  Rowell,  96  Tenn.,  185  (34  S.  W.) ;  Far- 
ris  V.  Sipcs,  99  Tenn.,  298  (41  S.  W.,  443) ;  Briscoe 
V.  Vaughn,  103  Tenn.,  308  (52  S.  W.,  1068). 

It  has  been  held  in  these  and  in  other  cases  that  our 
exemption  laws  are  intended  for  the  benefit  of  citi- 
zens and  residents  of  the  State,  and  nonresidents  are 
not  entitled  to  such  exemptions.  It  has  likewise  been 
held  that  a  person  leaving  the  State  and  acquiring 
a  domicile  in  another  State  thereby  abandons  his 
right  to  homestead  which  had  been  assigned  to  him 
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in  lauds  in  this  State  before  his  removal  therefrom. 
Farris  v.  Sipes,  99  Tenn.,  298  (41  S.  W.,  443)  and 
other  cases. 

In  Briscoe  v.  Vaughn,  103  Tenn.,  308  (52  S.  W., 
1068,)  it  is  held  that  the  homestead  stands  upon  a  dif- 
ferent plane  or  basis  after  its  assignment  than  before. 

Before  its  assignment  it  is  a  mere  right  which  hov- 
ers over  the  whole  land,  and  does  not  rise  to  the  digni- 
ty of  an  estate.  After  assignment  it  becomes  a  life 
estate,  and  can  be  rented,  leased,  or  sold,  and  the 
party  to  whom  it  i%thus  leased,  rented,  or  sold  will 
have  the  same  estate  as  the  homesteader  had  previ- 
ously. In  that  case  Vaughn  and  wife  had  homestead 
assigned  them,  or  what  was  equivalent  thereto.  They 
then  sold  their  homestead  estate  to  Berry.  He  sold 
and  conveyed  the  same  to  Trent.  Vaughn  afterward 
removed  to  Texas,  and  became  domiciled  there,  and  it 
was  insisted  that  this  removal  of  Vaughn  to  Texas, 
and  becoming  domiciled  there,  put  an  end  to  the  home- 
stead estate  in  his  sub-assignee,  Trent,  who  remained 
a  citizen  of  Tennessee. 

The  court  held  that  Vaughn  and  wife,  while  the 
owners  of  the  homestead  estate,  could  abandon  it  by 
leaving  it  and  refusing  to  take  any  benefit  from  it, 
whether  living  in  the  State  or  removing  from  it. 

And  this  they  might  do  whether  it  had  been  set  aside 
by  metes  and  bounds  or  not.  But  this,  it  was  said 
in  that  case,  proceeded  upon  the  idea  of  an  abandon- 
ment and  surrendering  all  rights  in  the  land,  and 
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benefit  arising  out  of  it  But  no  such  purpose  of 
abandonment  is  predicated  of  a  sale  or  alienation  of 
it,  for  in  such  a  case  the  purpose  is  not  to  abandon  it, 
but  to  obtain  the  benefit  of  it,  not  by  occupancy,  but 
by  sale,  and  enjoyment  of  the  proceeds,  or  their  invest- 
ment elsewhere. 

Although  Vaughn  had  removed  from  the  State,  and 
become  permanently  a  resident  of  Texas,  he  had  pre- 
viously sold  his  homestead ;  and  it  was  held  that  the 
homestead  estate  continued  in  his  assignee,  Trent, 
who  was  a  resident,  and  was  j;iot  extinguished  by 
Vaughn's  removal,  but  only  by  his  death.  Now, 
abandonment  is  a  question  of  law  and  fact,  and  large- 
ly dependent  on  the  intent  of  the  parties;  and  it  was 
held  that  a  sale  of  the  homestead  was  no  more  an 
abandonment  than  was  a  sale  and  conveyance  of  a 
fee  simple  estate  an  abandonment  of  such  lands,  or 
the  benefits  to  be  derived  therefrom. 

In  the  present  case  the  court  of  chancery  appeals 
holds  that  the  acquiring  of  a  domicile  in  Missouri  was 
an  abandonment  of  the  homestead  in  Tennessee^  al- 
though it  had  been  assigned  by  metes  and  bounds, 
and  had  become  an  estate,  and  not  merely  a  right, 
and  although  Mrs.  Hudgins  continuously  retained 
possession  of  it  by  her  tenants,  and  received  the  rent« 
and  profits  from  it,  all  the  while,  whether  residing  in 
Missouri,  Tennessee,  or  North  Carolina.  There  was 
clearly  no  intention  to  abandon  the  benefits  of  the 
property.     The  court  of  chancery  appeals  finds  that 
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there  is  bo  evidence  to  show  that  Mrs.  Hudgins  aban- 
doned her  domicile  in  Missouri,  although  it  appears 
that  she  returned  to  Tennessee  and  resided  for  two 
years,  and  then  went  to  North  Carolina,  where  she  has 
since  resided  for  about  two  years. 

The  question  which  arises  in  this  case  is  this :  When 
the  homesteader,  after  her  homestead  is  assigned  by 
metes  and  bounds,  becomes  domiciled  in  another 
State,  but  continues  to  receive  the  rents  and  profits 
of  the  homestead,  and  by  her  tenants  to  occupy  it,  is 
the  homestead  estate  forfeited  and  defeated  by  the 
homesteader's  becoming  domiciled  in  the  foreign 
State,  notwithstanding  her  intention  to  retain  the 
homestead,  and  the  benefit  of  the  same? 

In  the  case  of  Carrigan  v.  Rowell,  96  Tenn.,  185 
(34  S.  W.,  4),  the  homestead  was  declared  forfeited 
by  the  acquisition  of  the  foreign  domicile,  but  in  that 
case  there  was  no  claiming  of  the  benefits  or  receipts 
of  the  rents  after  the  removal  from  the  State,  so  far 
as  the  case  shows. 

The  court  is  of  the  opinion  that  the  homesteader 
may  sell,  rent,  or  lease  his  homestead  while  a 
resident  of  Tennessee,  and  the  vendee  will  be  entitled 
to  hold  if  he  be  a  resident  of  Tennessee.  Neverthe- 
less, if  the  owner  of  tke  homestead,  while  such  owner, 
removes  from  the  State  and  acquires  a  domicile  in  an- 
other State,  he  will  forfeit  such  homestead  estate. 
Whether  he  may  regain  such  homestead  by  again  be- 
coming redomiciled  in  the  State  before  the  remainder- 
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man  asserts  his  right  to  it  under  the  forfeiture  does 
not  arise  under  the  facts  as  reported  by  the  court  of 
chancery  appeals,  as  that  court  does  not  report  that 
Mrs.  Hudgins  became  redomiciled  in  Tennessee  after 
her  removal  to  Missouri.  Although  the  homestead, 
after  assignment,  is  an  estate  for  the  life  of  the  home- 
steader, it  may  be  forfeited  if  the  person  owning  the 
same  shall  leave  the  State  while  so  owning  such  an 
estate,  and  becoming  domiciled  in  another  State. 
While  it  is  a  life  estate  it  is  such  life  estate  under  the 
homestead  exemption  law,  and  subject  to  its  inci- 
dents, one  of  which  is  that  it  can  only  be  held  by  a 
resident,  and  is  forfeited  by  the  owner  for  the  time 
being  becoming  a  nonresident. 

The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed. 
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BuNDBBN  V.  State. 
(Knoxville.     September  Term,  1902.) 

1.  BILL  OF  BZOXPTIONS.  No  power  in  ez-clerk  to  file. 
After  the  expiration  of  his  term  of  office,  a  clerk  of  the  cir- 
cuit court  or  trial  court  has  no  power  to  file  or  indorse  as 
filed  a  bill  of  exceptions,  and  such  an  act  by  him  is  wholly 
unwarranted  and  illegal  and  will  not  permit  the  consider- 
ation of  a  bill  of  exceptions,  so  styled  in  the  record,  upon 
an  appeal  to  this  court.     (Post,  pp.  227-230.) 

2.  SAMB.    Semble. 

A  clerk  of  the  circuit  court  has  no  power  to  file  a  bill  of  ex- 
ceptions save  during  the  trial  term  of  court  or  within  the 
time  allowed  by  an  order  of  the  court,  authorized  by  the  act 
of  1899,  ch.  275.     (Post,  pp.  227-230.) 

8.    SAJCB.    A  nullity  unless  filed— Bule  reaffirmed. 

It  is  a  well  settled  rule  in  this  State  that  unless  the  record 
affirmatively  shows  that  the  bill  of  exceptions  was  filed  in 
the  court  below,  no  consideration  will  be  given  by  this  court 
to  that  part  of  the  record  purporting  to  be  the  bill  of  ex- 
ceptions, it  will  be  treated  as  a  nullity  and  no  error  can 
be  based  thereon.     (Post,  pp.  229-230.) 

Cited  and  approved:  Bettis  v.  State,  103  Tenn.,  339;  Muse  v. 
State,  106  Tenn.,  183;  Jones  v.  Moore,  106  Tenn.,  188; 
Wright  V,  Redd,  106  Tenn.,  719. 

4.    SAXB.    Presumption  in  absence  of— Bule  reaffirmed. 
It  is  also  well  settled  in  this  State  that  In  the  absence  of  a 
bill  of  exceptions  the  presumption  is  indisputable  that  the 
conclusion  reached  by  the  jury  is  that  which  the  evidence 
justified  and  required.     (Post,  p.  230.) 

Cited  and  approved:  Scruggs  v.  Heiskell,  95  Tenn.,  455;  Pratt 
17.  Gillespie,  97  Tenn.,  217;  Daniel  v.  Coal  Company,  105 
Tenn.,  471. 

CatoBl-s 
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6.    XU&DBB.    Verdict  of,  supported  by  fftcts. 

The  facts  set  out  in  the  opinion  of  the  court  abundantly  sup- 
port the  verdict  of  guilty  of  murder  in  the  first  degree  and 
negatives  the  plea  of  self-defense.     (Post,  pp.  230-236.) 


PROM  GRAINGER. 


Appeal  in  error  from  Circuit  Court  of  Grainger 
County.    W.  R.  Hicks,  Judge. 

W.  A.  Owens  and  H.  Y.  Hughes,  for  Bundren. 

Charles  T.  Cates,  Jr.,  Attorney-General  and  D.D. 
Anderson,  for  State. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Defendant,  Bundren,  is  convicted  of  the  murder  of 
Jno.  H.  Crozier,  Jr.,  and  sentenced  for  life,  and  has 
appealed. 

The  first  question  presented  to  the  court  is  whether 
there  is  in  the  record  any  bill  of  exceptions,  such  as 
the  court  can  consider? 

On  the  7th  of  December,  1901,  the  judgm^int  of  the 
court  below  in  the  cause  was  pronounced,  and  the 
defendant  prayed  an  appeal,  which  was  granted,  and 
on  motion  of  his  attorney  he  was  allowed  thirty  days 
in  which  to  prepare  and  file  his  bill  of  exceptions. 

It  did  not  appear  from  the  original  transcript  that 
the  bill  of  exceptions  was  ever  filed  in  the  case,  though 
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what  purports  to  be  a  bill  of  exceptions  appears  in  the 
record  without  any  indorsement  showing  that  it  was 
ever  filed,  so  as  to  become  part  of  the  record. 

This  fact  having  been  called  to  the  attention  of  the 
court  during  the  argument  of  the  case,  on  motion  of 
the  defendant's  attorney,  a  suggestion  of  diminution 
was  allowed  to  be  and  was  made,  and  the  t:lerk  was 
ordered  to  send  up  a  perfect  bill  of  exceptions,  show- 
ing whether  the  same  was  filed,  when  filed,  and  the 
date  of  filing  by  him. 

In  response  to  the  writ  suggesting  the  diminution, 
a  paper  was  filed  in  this  court  purporting  to  be  signed 
R.  B.  Harrison,  by  H.  G.  Farmer,  deputy,  certifying 
that  the  bill  of  exceptions  was  signed  by  the  trial 
judge,  December  19, 1901,  and  that  it  was  received  and 
filed  by  his  predecessor  in  office,  C.  B.  Brewer,  on  the 
Iwenty-third  day  of  December,  1901,  as  the  same  ap- 
pears of  record  in  his  office. 

This  certificate  bears  date  of  November  7, 1902.  Ac- 
companying this  certificate  are  two  affidavits, — one 
by  C.  B.  Brewer,  former  clerk,  and  predecessor  of 
B.  B.  Harrison,  the  present  clerk;  and  one  by  H.  G. 
Farmer,  the  deputy  of  the  present  clerk. 

The  former  states  that  he  was  clerk  when  the  case 
was  tried  in  the  court  below,  and  prepared  the  tran- 
script of  Bundren  against  State  for  the  supreme 
court;  that  the  bill  of  exceptions  was  filed  with  him 
on  Sunday,  December  22, 1901,  and  that  it  was  marked 
filed  December  23,  1901,  the  indorsement  of  filing 
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being  in  pencil ;  and  that  by  continued  use  and  hand- 
ling of  the  bill  of  exceptions,  or  by  some  other  means, 
unknown  to  affiant,  the  filing  has  become  obliterated 
OP  erased;  that  by  instructions  from  the  present 
deputy  clerk  on  November  7, 1902,  he  made  certificate 
to  the  date  on  which  said  bill  of  exceptions  was  filed. 
The  date  of  filing  being  erased,  he  marked  it  as  filed 
on  December  23,  1901. 

This  affidavit  is  made  on  November  8,  1902. 

The  other  affidavit,  by  H.  G.  Farmer,  the  deputy  of 
the  present  clerk,  was  made  the  same  day,  and  states, 
in  substance :  That  he  had  control  of  the  office  since 
October  9,  1902;  that  he  was  absent  from  the  office 
on  November  7,  1902;  that  Jas.  H.  Bundren  called 
him  by  phone  from  Rutledge  at  Joppa,  in  Grainger 
county,  and  requested  him  to  authorize  C.  B.  Brewer, 
ex-circuit  court  clerk,  to  certify  to  a  certain  date  in 
the  bill  of  exceptions  in  the  case  of  the  State  against 
R.  B.  Bundren,  and  that  he  authorized  said  Brewer 
to  certify  to  any  thing  that  was  legal  in  his  name; 
that  he  was  not  informed  as  to  what  date,  or  what 
it  was  they  desired  certified,  but  that  he  has  since 
been  informed  by  the  attorney-general  for  the  State 
that  a  certificate  had  been  made  to  the  effect  that  the 
bill  of  exceptions  was  indorsed,  "Filed  Dec.  23, 1901," 
which  he  (Farmer)  did  not  make,  but  it  was  made 
by  said  C.  B.  Brewer.  He  further  swears  that  the 
bill  of  exceptions  was  not  marked  "Filed  Dec.  23, 
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1901/*  previous  to  November  7,  1902,  or  marked  filed 
on  any  date  to  his  knowledge. 

He  further  swears  that  C.  B.  Brewer  had  said  to 
him  on  that  day,  November  7,  1902,  that  he  indorsed 
on  said  biU  of  exceptions  "Filed  Dec.  23,  1901,"  on 
November  7,  1902,  because  he  had  on  December  23, 
1901,  marked  said  bill  of  exceptions  filed  with  a  lead 
pencil,  and  that  his  indorsement  of  filing  had  in  some 
way  been  erased. 

He  further  swears  that  said  bill  of  exceptions  is  not 
marked  filed  on  the  State  rule  docket  in  his  office, 
and  that  his  affidavit  is  made  at  the  request  of  the 
attorney-general  of  the  State. 

It  is  only  necessary  to  say  that  it  fully  appears 
from  these  certificates  and  affidavits  that,  after  the 
suggestion  of  diminution  in  this  court,  C.  B.  Brewer, 
the  former  clerk  of  the  court  when  the  Bundren  case 
was  tried  and  the  record  made  up,  but  who  has  since 
retired  from  office,  on  November  7,  1902,  made  an  in- 
dorsement upon  the  original  bill  of  exceptions  in  the 
court  below  in  the  following  words,  "Filed  Dec.  23, 
1901,"  and  that  this  indorsement  was  not  upon  the 
original  bill  of  exceptions  at  that  time.  This  indorse- 
ment he  made  on  the  ground  that  he  had  previously, 
and  on  December  23,  1901,  made  it,  and  it  had  by 
some  means  been  erased.  This  act  of  said  Brewer 
was  wholly  unauthorized,  and  illegal  and  unwarrant- 
ed- And  the  indorsement  goes  for  naught,  and  as  if 
it  had  never  been  made;  so  that  the  legitimate  record 
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as  it  comes  to  this  court  does  not  show  that  what  pur- 
ports to  be  the  bill  of  exceptions  was  ever  filed  in  the 
court  below  in  the  cause,  or  that  it  was  made  a  part 
of  the  record.  It  is,  therefore,  a  nullity,  and  no  er- 
rors can  be  based  upon  it.  Bettis  v.  State,  103  Tenn., 
339  (52  S.  W.,  1071) ;  Muse  v.  State,  106  Tenn.,  183 
(61  S.  W.,  80) ;  Jones  v.  Moore,  106  Tenn.,  188  (61 
S.  W.,  81) ;  Wright  v.  Redd  Bros.,  106  Tenn.,  719  (63 
S  W.,  1120). 

In  the  absence  of  a  bill  of  exceptions,  the  presump- 
tion is  indisputable  that  the  conclusion  reached  by 
the  jury,  is  that  which  the  evidence  justified  and  re- 
quired. Scruggs  v.  Heiskell,  95  Tenn.,  455  (32  S.  W., 
386) ;  Pratt  v.  Gillespie,  97  Tenn.,  217  (36  S.  W., 
1097) ;  Daniel  v.  Goal  Go,,  105  Tenn.,  471  (58  S.  W., 
859). 

But,  inasmuch  as  the  liberty  of  the  defendant  for 
life  is  involved  we  have  gone  carefully  through  the 
record  to  ascertain  whether  the  merits  of  the  case  have 
been  reached,  and  whether  the  defendant  is  guilty  of 
the  crime  of  which  he  has  been  convicted,  in  order 
that  in  a  matter  so  serious  he  may  not  toe  precluded 
by  the  misprison  of  the  clerk  in  failing  to  file  the  bill 
of  exceptions  as  he  should.  It  appears  from  the  rec- 
ord that  Crozier  was  an  attorney,  and  had  in  his 
hands  for  collection  from  the  defendant  a  Judgment, 
upon  which  he  had  caused  execution  to  issue  and  to  be 
levied  upon  some  saw  logs  belonging  to  the  wife  of 
defendant.    She  replevined  these  Jogs,  and  there  was 
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a  counter  replevin;  the  logs  all  the  while  being  at 
Long's  Mill. 

On  July  2,  1900,  Crozier,  Long  and  Holland  were 
engaged  in  dividing  these  logs,  when  Bundren  ap- 
jieared,  and  warned  them  to  desist.  Holland,  during 
the  progress  of  the  litigation  between  the  parties,  had 
bought  an  interest  in  the  logs.  Defendant,  when  he 
came  upon  the  scene,  cursed  Holland,  and  immedi- 
ately thereafter  pulled  his  pistol,  and  fired  three  shots 
at  Crozier,  who  was  sitting,  unarmed,  upon  a  log. 

Crozier  fled  into  the  mill,  and  as  he  ran  defendant 
fired  two  more  shots  at  him.  Crozier  then  ran  into 
the  woods,  and  defendant,  after  reloading  his  pistol, 
followed,  and  searched  for  him,  but  did  not  find  him, 
and  thereupon  returned  to  the  mill,  and  rode  off  home, 
a  distance  of  a  mile  and  a  half  or  two  miles.  None 
of  the  shots  took  effect.  When  they  were  fired,  de- 
fendant had  not  spoken  to  Crozier,  nor  Crozier  to  the 
defendant,  and  the  former  was  sitting  on  a  log,  lean- 
ing forward,  and  looking  either  at  a  small  book  or  a 
piece  of  bark  which  he  had  in  his  hand. 

Previous  to  this  difficulty,  at  one  of  the  trials  be- 
fore the  justice  of  the  peace,  the  defendant  attended 
with  his  Winchester  rifle,  and  so  demeaned  himself 
that  the  deceased  asked  the  justice  to  place  him  un- 
der bond  to  keep  the  peace.  On  another  occasion  de- 
fendant said  to  Mr.  Monroe  that,  whatever  he  had, 
was  subject  to  execution,  but  that  Crozier  could  not 
take  his  wife's  property  to  pay  his  debts,  law  or  no 
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law,  and,  if  he  undertook  to  do  so,  he  would  take  his 
gun  and  blow  his  brains  out,  or  shoot  his  head  oflf. 
This  is  admitted  by  the  defendant.  After  the  diffi- 
culty at  the  mill,  and  defendant  had  gone  home, 
Crozier  returned  from  the  woods  to  the  mill,  and,  after 
stopping  awhile,  left  in  the  direction  of  Jno.  Henry's 
house,  where  he  boarded  and  lived.  The  road  from 
the  mill  to  Henry's  passed  by  the  house  of  E.  P.  Rid- 
dle. 

On  the  evening  of  the  same  day,  and  about  three 
hours  after  the  difficulty  at  the  mill,  defendant  went 
to  the  house  of  Riddle.  His  version  of  his  conduct 
after  the  difficulty  at  the  mill  is  that  he  went  home, 
and  told  his  family  about  the  shooting  at  the  mill; 
that  he  feared  Crozier  would  raise  a  crowd,  and  kill 
him,  and  that  it  was  best  to  leave  the  country;  and 
that  he  went  by  Riddle's  intending  to  cross  the  river 
near  there,  and  go  into  Kentucky ;  that  when  he  was 
at  Riddle's  the  latter  called  his  attention  to  the  fact 
that  Crozier  was  coming  down  the  road  from  the  mill, 
and  he  thereupon  concluded  that  it  was  safer  to  fight 
it  out  than  to  try  to  escape;  that  he  thought  Crozier 
had  a  pistol  in  his  hand,  concealed  by  a  handkerchief ; 
that  Crozier  attempted  to  climb  over  the  fence,  and 
either  jumped  or  fell  oflf,  and  either  sat  down  or  fell 
down  in  the  road,  keeping  his  hand  with  the  hand- 
kerchief in  front  of  him ;  and  he  shot  in  self-defense, 
expecting  every  moment  to  be  shot  by  a  pistol  in  Croz- 
ier's  hand. 
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After  shooting  Crozier,  he  returned  home,  remained 
there  a  day  or  two,  then  went  to  Claiborne  county, 
and  afterwards  surrendered  to  the  sheriff. 

This  is,  in  substance,  his  version  of  the  affair. 

Witness,  George  Ryan,  saw  him  as  he  left  his  gate 
on  the  way  to  Riddle's,  armed  with  his  Winchester 
rifle,  and  was  told  by  him  he  had  shot  at  defendant 
at  the  mill ;  that  he  had  been  bothered  by  Crozier,  but 
that  he  would  not  bother  him  any  more.  He  left, 
going  in  the  direction  of  Riddle's. 

He  was  seen  by  witness  Gilbert  going  towards  Rid- 
dle's, riding,  and  with  his  Winchester  rifle  across  his 
lap. 

He  afterwards  saw  defendant  as  he  was  returning 
from  Riddle's,  and  was  told  by  him  that  he  had  killed 
Crozier,  who  had  been  lawing  him.  Witness  went 
down  to  Riddle's,  and  found  Crozier  dead  on  the 
ground  in  the  road,  with  his  handkerchief  in  his 
right  hand.  He  was  unarmed,  but  had  wounds  in 
his  breast  and  in  the  calf  of  his  leg. 

The  road  upon  which  defendant  went  to  Riddle's 
and  the  one  by  which  Crozier  was  going  from  the  mill 
to  his  home  at  Henry's,  crossed  each  other  at  Rid- 
dle's home,  and  was  about  two  miles  from  defendant's 
home. 

Riddle  says  that  defendant  came  towards  his  home, 
and  stopped  at  the  comer  of  the  fence  where  the  two 
roads  intersect,  and  called  witness  to  him,  and  told 
him  that  he  had  made  arrangements  to  pay  him  the 
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note  he  owed  him.  He  then  asked  witness  if  he  had 
seen  Crozier  or  Holland,  and  told  him  about  the  shoot- 
ing at  the  mill.  While  they  were  talking,  Crozier  ap- 
peared, coming  along  the  road  from  the  mill,  walking 
in  company  with  Jno.  Hipshire,  who  was  riding.  De- 
fendant was  then  about  ten  or  twelve  feet  from  the 
comer  of  the  fence  at  the  intersection  of  the  two 
roads,  and  was  on  his  horse.  Witness  remarked  to 
defendant,  "Yonder  comes  Crozier  now."  Thereupon 
defendant  leaned  forward  on  his  horse  so  as  to  look 
under  some  intervening  limbs  which  interfered  with 
his  sight  of  the  road,  and,  when  he  saw  Crozier,  said 
*Tie  would  get  down  and  finish  him."  He  then  dis- 
mounted, and  walked  out  into  the  intersection  of  the 
two  roads. 

Crozier  was  approaching  with  a  white  handkerchief 
in  his  hand,  which  was  up,  and  his  arm  at  right  angles 
with  his  body. 

When  he  saw  defendant,  he  passed  behind  Hip- 
shire's  horse;  crossed  the  road;  said,  "Don't  shoot;" 
tried  to  climb  the  fence,  but  must  have  slipped  off; 
fell  into  the  road ;  and  while  he  was  lying  in  the  road 
defendant  shot  him  twice,  killing  him.  The  hand- 
kerchief was  still  in  Crozier's  hands  after  he  was  kill- 
ed. He  was  not  armed,  and  said  nothing  except  to 
ask  defendant  not  to  kill  him. 

Hipshire  came  with  Crozier  from  the  mill  to  Rid- 
dle's, he  riding  and  Crozier  walking.  Saw  Bundren 
get  off  his  horse,  and  go  out  into  the  center  of  the 
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road,  and  walk  down  into  the  mouth  of  the  road  he 
and  Crozier  were  in.  Saw  defendant  take  aim  and 
fire.  Heard  deceased  say  just  before  the  firing, 
"Bloof,  don't  shoot;  you  have  got  the  advantage  of 
me."  Crozier  had  handkerchief  in  his  hand.  Defend- 
ant said  nothing.  After  the  shooting,  witness  said 
to  defendant,  "You  ought  not  to  have  done  it,"  to 
which  defendant  replied  "that  he  had  told  him  or  sent 
him  (Crozier)  word  to  let  him  alone,  and  that  he 
wouldn't  do  it,  but  he  guessed  he  would  now."  Croz- 
ier was  not  armed.  Nicely,  (another  witness)  cor- 
roborates Riddle  and  Hipshire,  and  heard  Crozier  say, 
"You  have  the  advantage  of  me." 

Defendant  told  Dicey  Green,  (another  witness) 
about  the  shooting,  and  said,  "Now  I  reckon  the  damn 
rascal  will  quit  bothering  me,  and  stay  out  of  my 
face."  He  also  heard  defendant,  before  the  shooting, 
make  threats  against  deceased. 

Witness  Devault,  for  the  defense,  states  that  he 
heard  Crozier  say  "he  wanted  to  catch  Bundren  un- 
armed; that  he  had  been  acting  rascally,  and  he  would 
fix  him  before  he  got  through  with  him."  He  told 
the  defendant  of  this  conversation. 

Witness  Walter  Goin  says  he  had  a  talk  with  Croz- 
ier, in  which  he  said  he  was  not  yet  ready  to  kill  de- 
fendant ;  that  he  meant  to  law  him  till  he  broke  him 
up,  and  then  he  would  kill  him ;  and  he  says  he  told 
defendant  of  this  conversation.  This  witness  is  im- 
peached, and  is  entitled  to  but  little,  if  any,  credit. 
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Long  and  Taylor  testify  that  Crozier's  character  was 
that  of  a  bad  and  dangerous  man. 

Shockley  states  that  Orozier  said  he  would  whip  de- 
fendant with  the  law,  and  that,  if  he  could  not  do  it 
one  way,  he  could  another. 

This  is  substantially  all  the  evidence  in  the  case. 

There  is  no  objection  to  the  charge  of  the  court  as 
given.  Several  errors  are  assigned,  all  of  which  we 
have  carefully  examined.  They  are  all  more  or  less 
technical.  None  of  them  go  to  the  merits  of  the  case. 
The  evidence  in  the  case  amply  sustains  the  verdict. 
The  guilt  of  the  defendant  is  clear  and  conclusively 
shown. 

The  judgment  of  the  court  below  is  afSrmed,  with 
costs. 

The  clerk  of  this  court  will  issue  a  writ  to  attach 
the  person  of  C.  B.  Brewer,  returnable  to  the  first 
day  of  the  next  term  of  this  court,  to  answer  the 
charge  of  contempt  for  an  illegal  and  unwarranted 
interference  with  the  record  in  the  cause,  and  the 
attorney-general  is  directed  to  prosecute  him  for  such 
contempt. 
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♦FiBST  National  Bank  of  Geneva,  Ohio,  v.  Shaw 

et  al. 

{Kfioxville.    September  Term,  1902.) 

1.    OONTBAOTS.    STotes — Construction  o^  Lex  loci. 

The  law  of  the  place  where  the  contract  was  consummated  by 
delivery  or  otherwise  governs  in  the  construction  of  the  con- 
tract and  not  the  law  of  the  place  where  it  is  signed  or 
executed.     (Post,  pp.  240-241.) 

Cases  cited:  Hubble  v.  Morristown  Land  Co.,  95  Tenn.,  586; 
Hall  v.  Cordell,  142  U.  S.,  116;  Armstrong  v.  Beat,  112  N.  C, 
59;  Milllken  v.  Pratt,  125  Mass.,  374. 

8-    SAKB.    Same.    Bnforeement  of,  Lex  fori. 

In  an  action  to  enforce  a  contract  lex  fori  governs  if  repugnant 
to  the  lex  loci  contractus.     {Post,  pp.  243-244.) 

Cases  cited:  Bank  i;.  Walker,  15  Lea,  299;  Pearl  v.  Hansbor- 
ough,  9  Humph.,  429;  Milllken  v.  Pratt,  125  Mass.,  374. 

8.    MABBIED  WOKEM'.    Oontracts— Ooverture  a  defense  to. 

While  the  tendency  of  legislation  in  this  State  is  to  enlarge 
the  contractual  power  of  married  women,  yet  it  is  well  set- 
tled that  their  contracts  are  voidable  and  will  be  declared 
nugatory  whenever  the  defense  of  coverture  is  interposed. 
{Post,  p.  243.) 

4.    SAKB.    Same.    Oase  in  judgment. 

A  married  woman  residing  with  her  husband  in  this  State 
signed  a  note  and  by  mail  sent  it  to  the  payee  bank  in  Ohio, 
where  it  was  made  payable;  the  acceptance  and  delivery  were 
in  the  State  of  Ohio,  by  the  laws  of  which  married  women 

*For  conflict  of  laws  as  to  contracts  of  married  women,  see 
note  to  Union  Nat.  Bank  i;.  Chapman  (N.  Y.),  57  L.  R.  A.,  618. 


238  TENNESSEE  REPORTS.       [Vol.  109 

First  National  Bank  of  Oeneva,  Ohio,  v.  Shaw. 


are  liable  on  their  contracts.    Suit  by  payee  bank  to  collect 
note.     Plea  of  coverture  by  married  woman. 

Held:  Ist.  The  note  was  an  Ohio  contract,  valid  and  enforce- 
able in  that  State.  2d.  The  plea  of  coverture  is  a  defense  in 
bar  of  an  action  to  collect  said  note  in  this  State. 


FROM  RHEA. 


Appeal  from  the  Chancery  Court  of  Rhea  county. 
Thomas  M.  McConnell,  Chancellor. 

R.  C.  M.  Cunningham,  and  Chambliss  &  Cham- 
bliss,  for  the  Bank. 

John  C.  Lock,  for  Shaw  et  als. 

Mr.  Justice  McAlistbb  delivered  the  opinion  of 
the  Court. 

The  only  question  presented  for  determination  upon 
this  record  is  the  liability  of  the  defendant  Mrs. 
Stella  V.  Harley  upon  the  following  note : 

"1500.00.  Geneva,  Ohio,  Dec.  3, 1892.  Six  months 
after  date,  value  received,  we  jointly  and  severally 
promise  to  pay  to  the  First  National  Bank  of  Geneva, 
at  their  banking  house,  $500.00  interest  eight  per 
cent,  after  maturity.  Interest  paid  to  maturity  |17.- 
50.    D.  H.  Harley,  Stella  V.  Harley,  M.  P.  Shaw." 

Mrs.  Harley,  in  her  answer  to  the  bill,  avers  that 
she  was  a  married  woman  at  the  time  said  note  was 
executed,  and  relies  on  the  plea  of  coverture.    She 
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further  avers  that  she  and  her  husband,  D.  H.  Harley, 
were  residents  and  living  in  the  State  of  Tennessee 
at  the  time  said  note  was  executed,  and  had  since  con- 
tinuously lived  in  this  State,  and  she  denies  that  the 
note  was  an  Ohio  contract. 

The  facts  found  by  the  court  of  chancery  appeals 
are,  viz. :  First.  The  note  sued  on  is  a  renewal  note. 
The  original  note  was  made  June  6,  1891.  It  was 
i-enewed  December  5,  1891;  renewed  again  January 
4,  1892;  and  again  December  3,  1892;  the  note  last 
renewed  or  made  being  the  one  in  suit.  Second.  Pre- 
vious to  the  execution  of  the  first  note,  and  since  1889, 
Mrs.  Harley  was  a  married  woman,  living  with  her 
husband  continuously  in  Tennessee.  She  owned  no 
property  in  the  State  of  Ohio.  Third.  The  weight  of 
the  proof  is,  and  we  so  find  as  a  fact,  that  she  signed 
all  the  notes  in  Tennessee;  and  it  is  practically  con- 
ceded, and,  if  not  conceded,  we  find  the  fact  to  be, 
that  she  signed  the  note  sued  on  in  Tennessee.  Fourth. 
The  origina^l  note  was  negotiated  in  Geneva,  Ohio. 
The  note  sued  on  was  received  by  the  bank  at  Geneva, 
Ohio,  through  the  mail,  from  Chattanooga,  Tenn. 
Fifth.  It  is  conceded  that,  under  the  statute  law  of 
Ohio,  married  women  are  liable  in  that  State  on  their 
contracts. 

It  will  be  perceived  that  the  legal  question  present- 
ed is  whether  a  married  woman,  domiciled  with  her 
husband  in  Tennessee,  is  liable  on  a  note  signed  by  her 
in  this  State,  but  payable  in  the  State  of  Ohio.     The 
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first  question,  of  course,  to  be  determined,  is  whether, 
upon  the  facts  found,  this  is  a  Tennessee  or  an  Ohio 
contract.  Says  Mr.  Tiedeman,  in  his  work  on  Com- 
mercial Paper  (page  506) :  "It  is  not  the  law  of  the 
place  where  the  contract  was  signed  or  executed,  but 
the  law  of  the  place  where  the  contract  was  consum- 
mated, by  delivery  or  otherwise,  which  governs  the 
construction  of  the  contract  made  in  one  State,  to  be 
performed  in  another.  Thus  notes  drawn  in  one 
State,  and  delivered  and  payable  in  another,  for  pur- 
chases made  there,  are  governed  by  the  law  of  the  lat- 
ter State,  and  are  considered  there  made;  for  by  de- 
livery, only,  the  act  of  making  is  fully  consummated." 
So  it  was  said  in  Hall  v.  Gordell,  142  U.  B.,  116  (12 
Sup.  Ct,  154,  35  L.  Ed.,  956) :  "But  where  there  is 
nothing  to  show  that  the  parties  had  in  view,  ini 
respect  to  the  execution  of  the  contract,  any  other  \ 
law  than  the  law  of  the  place  of  performance,  that ) 
law  must  determine  the  rights  of  the  parties." 
Hubble  V.  Morristotcn  Land  Co.,  95  Tenn.,  585  (32  S. 
W.,  965).  In  2  Pars.  Cont.,  586,  it  is  said:  "So  if 
one  in  New  York  orders  goods  from  Boston,  either 
by  carrier  whom  he  points  out,  or  in  the  usual  course 
of  trade,  this  would  be  a  completion  in  the  making  of 
the  contract,  and  it  would  be  a  Boston  contract, 
whether  he  gave  no  note,  or  a  note  payable  in  Boston, 
or  one  without  express  place  of  payment"  We  think 
it  quite  plain  that  the  note  in  suit  is  an  Ohio  con- 
tract, notwithstanding  it  was  signed  by  Mrs.  Harley 
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in  Tennessee,  it  having  been  delivered  and  consum- 
mated in  Ohio,  and  is  payable  in  that  State,  as  the 
place  of  performance.  Armstrong  v.  Best,  112  N. 
C,  59  (17  S.  K,  14,  25  L.  R.  A.,  188,  34  Am.  St  Rep., 
473) ;  Milliken  v.  Pratt ,  125  Mass.,  374  (28  Am.  Rep., 
241).  1^, 

The  next  inquiry  is  whether  the  plea  of  coverture 
to  a  note  made  in  Ohio,  valid  and  enforceable  against 
a  married  woman  in  that  State,  is  available  in  a  suit 
on  said  note  in  this  State,  where  such  a  contract  is 
voidable  at  the  election  of  the  married  woman.  In 
Story,  Confl.  Laws,  c.  4,  sec.  103,  it  is  said :  "In  regard 
to  questions  concerning  infancy,  comi)etency  to 
marry,  incapacities  incident  to  coverture,  guardian- 
ship, and  other  personal  qualities  and  disabilities, 
the  law  of  the  domicile  of  birth,  or  other  flbced  domi- 
cile is  not  generally  to  govern,  but  the  lex  loci  con- 
tractus aut  actus,  the  law  of  the  place  where  the 
contract  is  made  or  the  act  done,"  or,  as  he  elsewhere 
sums  it  up,  "although  foreign  jurists  generally  hold 
that  the  law  of  the  domicile  ought  to  govern  in  re- 
gard to  the  capacity  of  persons  to  contract,  yet  the 
common  law  holds  a  different  doctrine,  namely,  that 
the  lex  loci  contractus  is  to  govern."  Story,  Confl. 
Laws,  sees.  103,  241. 

Chancellor  Kent,  while  at  one  time  inclined  to  the 
doctrine  of  the  civilians,  afterwards  approved  the 
doctrine  which  has  just  been  quoted  from  Mr.  Story. 
2  Kent,  Comm.,  233,  note,  458,  459,  and  note.    The 
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same  doctrine  was  annonnced  by  this  court  in  Pearl 
V.  Hanshoroughj  9  Humph.,  426,  in  an  opinion  by 
Judge  Turley.  Applying  this  rule,  it  was  held  in 
Milliken  v.  Pratt,  125  Mass.,  374  (28  Am.  Rep.,  241), 
Mr.  Justice  Gray  delivering  the  opinion  of  the 
court,  that  a  contract  of  guaranty,  signed  by  a 
married  woman,  domiciled  with  her  husband  in  Mas- 
sachusetts, and  sent  by  mail  to  Maine,  where  it  was 
accepted  and  acted  on,  was  a  contract  made  in  the 
State  of  Maine,  and,  when  sued  on  in  the  State  of 
Massachusetts,  would  be  determined  by  the  law  of 
Maine.  In  that  case  it  appeared  that  by  the  statutes 
of  Maine,  in  force  at  the  date  of  the  contract  of 
guaranty,  the  contracts  of  a  married  woman  were 
valid  and  enforceable  as  if  made  by  a  feme  sole,  while 
the  law  of  Massachusetts,  as  then  existing,  did  not 
allow  her  to  enter  into  a  contract  as  surety  or  for 
the  accommodation  of  her  husband.  But  it  further 
appeared,  that,  since  the  making  of  the  contract  sued 
on,  and  before  the  bringing  of  the  action,  the  law  of 
Massachusetts  had  been  changed  so  as  to  enable  mar- 
ried women  to  make  such  contracts.  The  court  of 
Massachusetts  therefore  permitted  a  recovery  against 
a  married  woman  on  the  contract  of  guaranty 
made  in  Maine.  See,  also.  Bell  v.  Packard, 
69  Me.,  105  (31  Am.  Rep.,  251).  But  in  Tennessee 
the  contracts  of  a  married  woman  are  voidable,  and 
will  not  be  enforced  against  her  when  there  is  a  plea 
of  coverture.     It  would  be  a  strange  anomaly  to  hold 
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that  such  a  contract  made  by  a  married  woman  ji 
Tennessee  would  not  be  enforced  by  our  courts,  while 
the  same  contract,  if  made  in  another  State,  would 
be  valid  and  enforceable. 

As  stated  by  Mr.  Justice  Gray,  in  Milliken  v.  Pratt, 
supra :  "As  the  law  of  another  State  can  neither  op- 
erate nor  be  executed  in  this  State  by  its  own  force, 
but  only  by  the  comity  of  this  State,  its  operation 
and  enforcement  here  may  be  restricted  by  positive 
prohibition  of  statute.  ...  It  is  possible,  also, 
that  in  a  State  where  the  common  law  prevailed  in 
full  force,  by  which  a  married  woman  was  deemed 
incapable  of  binding  herself  by  any  contract  what- 
ever, it  might  be  inferred  that  such  utter  incapacity, 
lasting  throughout  the  joint  lives  of  husband  and 
wife,  must  be  considered  as  so  fixed  by  the  settled 
policy  of  the  State  for  the  protection  of  its  own  cit- 
izens that  it  could  not  be  held  by  the  courts  of  that 
State  to  yield  to  the  law  of  another  State  in  which 
she  might  undertake  to  contract." 

While  it  is  true,  as  contended  by  counsel  in  his 
very  able  argument,  that  the  tendency  of  legislation 
in  Tennessee  is  to  enlarge  the  contractual  power  of 
married  women,  yet  such  power  is  very  limited  and 
circumscribed,  and  the  settled  policy  of  this  State 
is  to  declare  nugatory  contracts  made  by  her  when- 
ever her  plea  of  coverture  is  interposed. 

In  Bank  v.  Walker,  14  Lea,  299,  it  was  held  that 
the  lex  loci  contractus  would  govern  when  not  re- 
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pugnant  to  the  lew  fori.  The  court  stated  the  rule 
to  be :  ^Whether  we  consider  the  subject-matter  un- 
der the  head  of  comity  and  its  rules,  or  under  that 
of  real  and  personal  statutes  and  its  rules,  either 
or  both  sustain  the  position  that  the  lex  loci  contract- 
us as  to  relations  and  proi)erty  rights  will  prevail 
over  the  lex  fori,  unless  the  enforcement  of  the  for- 
mer will  work  an  injury  to  the  subjects  of  the  lat- 
ter, or  is  prohibited  by  the  laws  of  the  latter.^' 

It  was  further  said  that  rights  and  contracts  aris- 
ing under  the  laws  of  a  foreign  State  will  not  be  en- 
forced here,  except  under  the  doctrine  of  the  comity 
of  States,  and  that  this  doctrine  neither  requires  nor 
sanctions  the  enforcement  in  the  courts  of  this  State 
of  statutory  rights  and  contracts  arising  under  the 
laws  of  a  foreign  State  which  are  repugnant  to  the 
policy  and  spirit  of  our  laws. 

For  the  reasons  indicated,  the  decree  of  the  court 
of  chancery  appeals  is  affirmed. 
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Habrison,  County  Court  Clerk,  v.  Johnston, 
Bx%  et  al. 

{Knoxville.     September  Term,  1902.) 

1.  OOLLATBBAL  INHSBITANOE   TAX.    Bond  for— Need 
not  be  given  by  owner  of  contingent  remainder  interest. 

The  owner  of  a  contingent  remainder  interest,  under  a  will, 
in  personal  property  subject  to  the  collateral  inheritance 
tax,  is  not  required,  by  the  provisions  of  the  collateral  in- 
heritance tax  act,  to  make  report  of  and  give  security  for 
the  tax  within  one  year  from  the  death  of  the  decedent,  and 
failure  so  to  do  does  not  cause  the  tax  on  such  interest  to 
become  immediately  payable  and  collectible.  {Poat,  pp,  260- 
262.) 

Act  construed:    Acts  of  1893,  ch.  174,  sec.  3;  Code,  sec.  728  (S). 

Case  cited:     In  re  Cagar's  will.  111  N.  Y.,  348. 

2.  8AMB.    Question  reserved. 

Whether  the  provisions  of  the  third  section  of  the  collateral 
Inheritance  tax  act  (Acts  1893,  ch.  174),  requiring  the  owner 
of  personalty  subject  to  the  tax  to  make  report  thereof  and 
give  security  therefor  within  one  year  after  the  death  of 
the  decedent,  under  penalty  of  causing  said  tax  to  become 
immediately  payable  and  collectible,  apply  to  the  owners  of 
vested  remainder  interests  In  such  property  was  expressly 
reserved.     {Post,  p.   251.) 

8.    SAHX.    Bemainder— Payable    on    termination     of    life 
estate. 

Where  the  estate  subject  to  the  succession  tax  does  not  "take 
effect  in  possession  or  come  into  the  actual  enjojrment"  of 
the  owner  until  after  the  expiration  of  an  estate  for  life, 
the  tax  thereon  becomes  due  and  payable  upon  the  termina- 
tion of  the  life  estate.     {Post,  pp.  252-257.) 

Case  cited:     In  re  Cooper's  estate,  127  Pa.,  435-439. 
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4.    8A1KB.    Same.    Termination  of  life  estate  by  merger. 

The  doctrine  of  merger  applies  as  well  where  the  remainder 
interest  comes  into  the  possession  of  the  life  tenant  ais  when 
the  life  estate  comes  into  the  ownership  of  the  remainder- 
men. In  either  event  the  life  estate  is  terminated.  {Post, 
pp.  252-253,  257-260.) 

Case  cited:     Davis  i;.  Williams,  85  Tenn.,  650. 

6.  8AJCE.  Same.  Merger— effect  of,  on  life  tenant. 
Where  a  life  tenant,  hy  purchase  of  the  remainder  interest, 
comes  into  immediate  actual  possession  and  beneficial  en* 
Joyment  of  the  fee  simple  estate  resultant  upon  the  merger 
of  the  two  estates,  he  becomes  liable  for  the  collateral  inher- 
itance tax  upon  the  value  of  the  remainder  interest  at  the 
time  of  the  purchase.     (Post,  pp.  252-253,  256-260.) 

Act  construed:    Acts  of  1893,  ch.  174,  sec.  3;  Code,  sec.  728  (S). 

Case  cited:     In  re  Cooper's  estate,  127  Pa.,  435. 

6.    8AKB.    Oase  in  judgment. 

A  testator,  leaving  surviving  him  a  widow,  but  no  children, 
devised  the  whole  of  a  large  and  valuable  estate,  excepting 
some  bequests  not  necessary  to  be  noticed,  to  his  widow  for 
life,  with  r<emalnder  over  to  his  niece,  if  she  should  survive 
the  widow,  and,  if  not,  then  to  St.  Luke's  Church.  Neither 
the  niece  or  church  made  report  of  the  tax  or  entered  into 
security  therefor  within  a  year  after  the  death  of  the  tes- 
tator. The  widow  purchased  the  contingent  interests,  both 
of*  the  niece  and  church,  took  deeds  therefor,  and  thus  be- 
came the  owner  of  and  took  into  actual  possession  the 
whole  estate.  Suit  by  State,  in  name  of  county  court  clerk, 
against  life  tenant  and  remaindermen  to  collect  collateral 
inheritance  tax. 

Held:  1st.  That  the  failure  of  the  niece  and  church,  owners 
of  contingent  remainder  interests  in  the  property,  to  make 
report  of  and  enter  into  security  for  the  tax,  did  not  ac- 
celerate the  payment  of  the  tax.  2d.  That  the  remainder 
interest,  or  estate  in  remainder,  in  said  property  was  liable 
for  the  succession  or  collateral  inheritance  tax,  payable, 
however,  on  the  termination  of  the  life  estate.  3d.  That 
by  purchasing  the  estate  in  remainder  the  widow  termin- 
ated her  life  estate  and  thereby  coming  into  the  actual  pos- 
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session  of  tbe  whole  estate,  became  immediately  liable  for 
the  tax  upon  the  present  value  of  the  remainder  interest, 
that  ts,  the  value  of  the  entire  estate  less  the  exempt  life 
estate.     (Post,  pp.  248-260.) 

7.  8A1CB.    Jurisdiction    of   county  court  not   defeated  by 
pendency  of  adminiatration  suit  in  chancery. 

The  fact  that  an  estate  is  being  administered  in  the  chancery 
court  does  not  oust  the  county  court  of  its  Jurisdiction  to 
collect  the  inheritance  or  succession  tax  imposed  by  chap- 
ter 174  of  the  acts  of  1893.  Section  22  of  said  act,  making 
it  the  duty  of  the  chancery  court  to  see  that  the  succession 
tax  upon  estates  therein  administered  is  paid,  only  pro- 
vides an  additional  or  supplemental  remedy.  {Post,  pp.  260- 
261.) 

Code,  sec.  754  (S). 

8.  BAMS.    Attorney's  fees  for  collecting  taxed  as  costs. 

The  court  will  tax,  as  part  of  the  costs  against  the  party  held 
liable  for  the  tax,  the  reasonable  fees  of  the  attorney  em- 
ployed by  the  clerk  of  the  county  court  to  collect  the  tax 
upon  inheritances  or  successions.     (Post,  pp.  261-262.) 

Act  construed:  Acts  of  1893,  ch.  174,  sees.  14-16;  Code,  sees. 
743-748   (S). 

9.  SAKE.    Fees  of   district    attorney  taxed   as    costs   and 
oovered  into  treasury  of  State. 

The  salary  paid  a  district  attorney-general  is  in  lieu  of  all 
other  compensation,  and  fees  taxed  in  his  name  in  a  suit 
for  the  collection  of  inheritance  tax  are  for  the  benefit  of 
the  State,  and  must  be  paid  into  the  treasury  of  the  State 
in  the  same  manner  as  are  other  fees  and  costs  taxed  in  favor 
of  the  district  attorney-general.     {Post,  pp.  262,  266-267.) 

Act  construed:    Act  of  1897,  ch.  41. 

10.  SAKS.    Appraisement  — Onus  on    defendant    attacking 
▼aliiation  shown  by. 

In  a  suit  to  collect  a  succession  or  inheritance  tax,  wh^re  the 
petition  set  forth  and  averred  the  value  of  the  estate  to  be 
as  fixed  by  an  appraisement,  the  defendants,  if  dissatisfied 
with  the  appraisement,  must  show  the  real  value  of  the 
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property  subject  to  the  tax;  and  especially  is  this  so  when 
defendants  had  actual  notice  of  the  appraisement  and  an 
opportunity  to  examine  the  appraiser  after  he  had  exhibited 
his  appraisement.     {Post,  pp.  264-266.) 


FROM  BRADLEY. 


Appeal  from  Circuit  Court  of  Bradley  County. 
George  L.  Burke,  Judge. 

Attorney-General  Gates  and  John  C.  Ramsey, 
for  Harrison. 

Brown  &  Spurlock,  for  Mrs.  Sellers. 

Creed  P.  Bates,  for  Mrs.  Craigmiles. 

Traynor  &  Smith,  for  St.  Luke's  Church. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  to  collect  a  collateral  inheritance  tax, 
filed  in  the  county  court  of  Bradley  county.  John 
H.  Craigmiles  died  in  1899,  leaving  a  widow,  but 
no  children.  J.  E.  Johnston  and  Mrs.  Craigmiles, 
the  widow,  qualified  as  executors  of  his  will.  In  gen- 
eral terms,  he  gave  his  property,  which  was  large  and 
valuable,  to  his  wife  for  life,  except  some  bequests  not 
necessary  now  to  consider;  remainder  to  his  niece, 
Myra  Adelia  Thompson,  if  she  should  be  living  at  the 
time  of  his  wife's  death,  and,  if  she  should  be  dead, 
then  to  St.  Luke's  Church. 
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Proper  steps  were  taken  to  execute  this  will  and 
wind  up  the  estate.  Myra  Adelia  Thompson  married 
B.  B.  Sellers,  and  on  March  9,  1901,  she  and  her  hus- 
band sold  and  transferred  to  her  aunt,  the  life  ten- 
ant, Mrs.  Oraigmiles,  all  the  right,  title,  and  interest 
which  she  had  or  might  take  under  the  will  of  John 
H.  Craigmiles. 

The  consideration  for  this  conveyance  was  f  50,000, 
and  it  was  further  agreed  that  all  matters  in  contro- 
versy between  the  aunt  and  niece  were  thereby  set- 
tled. Regular  conveyance  was  made  April  16,  1901, 
with  covenants  of  warranty  only  as  to  claims  by  or 
under  the  seller. 

St.  Luks's  Church,  through  its  vestry,  also  conveyed 
to  the  life  tenant,  Mrs.  Craigmiles,  all  rights  and 
claims  it  had  under  said  will,  in  consideration  of  a 
conveyance  to  it  of  certain  real  estate  by  Mrs.  Craig- 
miles, which  belonged  to  the  estate  of  John  H. 
Craigmiles.  Steps  were  taken  by  which  this  exchange 
or  transfer  was  approved  and  confirmed  by  this  court. 
The  value  of  the  consideration  was  $8,500,  for  the 
interest  and  claim  of  the  church.  Subsequent  to  these 
sales  and  assignments,  the  clerk  of  the  county  court 
of  Bradley  county  filed  this  bill  in  the  county  court 
against  Johnston  and  Mrs.  Craigmiles,  executors,  and 
against  the  latter  individually,  and  also  against  Mrs. 
Sellers  and  the  vestry  of  St.  Luke^s  Church,  to  col- 
lect an  inheritance  tax  upon  the  remainder  interests, 
to  be  assessed  on  the  whole  value  of  the  estate,  or. 
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if  that  could  not  be  done,  then  upon  the  amount  real- 
ized, and  for  a  judgment  against  the  executors  or 
Mrs.  Craigmiles,  to  whom  the  remainder  interests 
had  been  transferred,  and  against  Mrs.  Sellers  and 
St.  Luke's  Church.  The  circuit  court,  on  appeal,  ad- 
judged that  Mrs.  Sellers  was  liable  to  an  inheritance 
tax  of  5  per  cent,  on  |50,00O,  and  for  attorney's  fees, 
under  the  statute,  but  dismissed  the  bill  as  to  the 
other  defendants ;  reversing  the  decree  of  the  county 
court  as  to  St.  Luke's  Church.  The  last  installment 
of  f  10,000  owing  to  Mrs.  Sellers  had  not  been  paid 
when  this  suit  was  instituted,  and  this  fund  was  at- 
tached in  the  hands  of  Mrs.  Craigmiles  to  answer 
the  judgment  in  this  cause.  The  amount  of  recoverj'^ 
against  Mrs.  Sellers  is  $2,687.48,  besides  attorney's 
fees. 

Complainant  Harrison,  as  clerk,  and  Mrs.  Sellers 
have  appealed  to  this  court  and  assigned  errors. 

On  behalf  of  complainant  clerk  it  is  insisted  that 
the  court  below  should  have  given  judgment  against 
the  executors  on  what  is  called  the  "clear  value  of 
the  estate,"  to-wit,  $185,189.21. 

It  is  contended  that  the  estate  is  worth  that  much ; 
that  such  fact  was  ascertained  by  an  appraisal  in 
the  court  below,  and  so  reported  without  exception 
or  question;  and  such  appears  to  be  the  fact  from 
the  record.  This  insistence  is  based  upon  the  idea 
that  the  executors  were  derelict  in  their  duty  as  such, 
in  not  complying  with  the  provision  of  the  last  clause 
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of  section  3  of  the  inheritance  tax  act,  in  the  follow- 
ing words :  "The  owners  of  any  personal  estate  sub- 
ject to  the  tax  provided  by  this  act  shall  make  a  full 
report  and  return  the  same  to  the  clerk  of  the  county 
court  of  the  proper  county  within  one  year  from  the 
death  of  the  decedent,  and  within  that  time  enter 
into  security  for  the  payment  of  the  tax  to  the  satis- 
faction of  such  clerk,  and  in  case  of  failure  to  do  so 
the  tax  shall  be  immediately  payable  and  collectible." 

This  provision  applies  to  personal  estate  covered 
by  life  estate,  where  the  remainderman  does  not  elect 
lo  pay  the  taxes  before  the  falling  in  of  the  life  es- 
tate. It  is  insisted  that  all  such  tax  as  thus  becomes 
immediately  payable  shall  be  collected  by  the  exe- 
cutors or  administrators,  and  paid  over  by  them,  and, 
unless  the  tax  is  paid  or  report  made  as  the  act  con- 
templates, the  argument  is  that  the  executors  or  ad- 
ministrators become  individually  responsible  there- 
for. 

Without  stopping  to  inquire  whether  this  is  the 
proper  construction  and  legal  eflfect  of  the  act  in 
cases  of  vested  remaindermen,  we  are  of  opinion  that 
such  rule  is  not  applicable  when  the  remainders  are 
contingent,  and  may  never  vest  in  actual  possession 
and  beneficial  ownership,  as  in  this  case. 

At  the  time  of  John  H.  Craigmiles'  death,  it  was 
a  mere  contingency  whether  Mrs.  Sellers  or  the 
church,  as  between  themselves,  would  ever  become 
beneficially  interested  in  such  estate,  and  this  condi- 
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tion  existed  up  to  the  time  the  sales  were  made  by 
the  remaindermen,  and  their  interests  and  claims 
were  conveyed  to  the  life  tenant. 

The  act  does  not  contemplate  that  persons  holding 
such  contingent  interests  shall  be  required  to  make 
the  report  and  give  the  security  provided  in  section 
3,  and  the  executors  were  not,  therefore,  in  default 
in  not  requiring  the  same,  and  in  not  collecting  the 
tax  as  that  section  provides.  In  re  Oagar's  Will,  111 
N.  Y.,  343  (18  N.  E.,  866) ;  Dos  P.  Inh.  Tax  Law,  p. 
247,  et  seq. 

Again,  it  is  insisted  that  the  tax,  if  not  assessed 
upon  the  entire  value  of  the  estate,  should  have  been 
assessed  on  the  value  of  the  remainder  estate  trans- 
ferred by  Mrs.  Sellers  and  the  church  to  Mrs.  Craig- 
miles,  which,  it  is  insisted,  was  f  87,702.43,  as  against 
Mrs.  Sellers  and  the  church,  and,  as  against  Mrs. 
Oraigmiles,  there  should  have  been  assessed  a  tax  upon 
a  value  of  fl35,189.21,  the  diflference  between  the 
amount  paid  Mrs.  Sellers  and  the  full  value  of  the 
entire  estate.  The  contention  as  to  Mrs.  Sellers  is 
based  upon  the  idea  that  she  was  taxable  on  the  act- 
ual value  of  her  interest  and  claim,  and  not  what 
she  realized  for  it  on  the  sale;  and,  as  to  Mrs.  Oraig- 
miles, that  by  accepting  these  conveyances  from  Mrs. 
Sellers  and  the  church  she  terminated  her  life  estate, 
and  became  seised  in  fee,  on  the  doctrine  of  the 
merger  of  estates,  and  that  the  private  agreement  of 
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parties  can  not  be  allowed  to  fix  the  value  upon  which 
the  State  is  entitled  to  levy  its  tax. 

Again,  it  is  said  that  it  was  error  not  to  tax  St. 
Luke's  Church  upon  the  value  of  its  claim  or  in- 
terest, or  at  least  upon  (8,500,  the  amount  it  received 
for  that  interest.  This  upon  the  idea  that  the  value 
of  the  church  interests  was  independent  of  that  of 
Mrs.  Sellers,  and  it  took  both  to  represent  the  entire 
values  received  for  their  remainders,  and  that  $58,500 
represented  the  actual  amount  received  for  such  re- 
mainders. 

On  behalf  of  Mrs.  Sellers  it  is  said  that  in  no  event 
did  she  become  liable  to  an  inheritance  tax  until  the 
termination  of  the  life  estate  of  Mrs.  Craigmiles,  leav- 
ing her  surviving,  which  would  make  her  contingent 
interest  a  vested  one;  that  previous  to  that  time  she 
might  sell  her  interest  and  convey  it  to  any  one,  and 
would  not  thereby  make  herself  or  her  interest  liable 
to  such  tax,  but  the  assignee  of  her  interest  would 
hold  as  she  held,  subject  to  the  same  contingency, 
and,  until  the  death  of  Mrs.  Craigmiles  prior  to  the 
death  of  Mrs.  Sellers,  no  tax  would  accrue  upon  her 
claim  or  interest  in  the  hands  of  any  one. 

Act  1893,  p.  348,  sec.  3,  provides,  among  other 
things,  that  when  an  estate  subject  to  collateral  in- 
heritance tax  is  to  "take  effect  in  possession  or  to 
come  into  actual  enjoyment  after  the  expiration  of 
one  or  more  life  estates,  or  a  period  of  years,  the  tax 
on  such  estate  shall  not  be  payable  nor  interest  begin 


254  TENNESSEE  REPORTS.        [Vol.  109 

Harrison  v.   Johnston. 

to  run  thereon  until  the  person  or  persons  liable  for 
the  same  shall  come  into  actual  possession  of  such 
estate  by  the  termination  of  the  estate  for  life  or 
years,  and  the  tax  shall  be  assessed  upon  the  value  of 
the  estate  at  the  time  the  right  of  possession  accrues 
to  the  owner  aforesaid.'* 

Then  follows  the  provision  for  cash  advance  pay- 
ment, or  giving  bond  for  future  payment,  as  herein- 
before set  out. 

Now,  it  is  evident  that,  if  there  had  been  no  trans- 
fer of  property  between  these  parties,  either  Mrs. 
Sellers  or  St.  Luke's  Church  would  have  become  en- 
titled to  the  whole  estate  at  the  death  of  Mrs.  Craig- 
miles.  The  provision  of  the  will  gives  it  to  Mrs.  Sel- 
lers if  she  survives  Mrs.  Craigmiles;  if  she  does  not, 
then  to  the  church.  There  was  a  certainty  that  the 
whole  of  it  would  pass  to  either  the  one  or  the  other 
upon  the  death  of  Mrs.  Craigmiles. 

It  is  very  apparent  that  in  that  event,  to  wit,  the 
death  of  Mrs.  Craigmiles,  the  entire  property  would 
become  subject  to  an  inheritance  tax,  since  neither 
Mrs.  Sellers  nor  the  church  could  receive  the  prop- 
erty free  of  the  tax. 

*  Can  the  parties  now,  by  trading  among  themselves, 
withdraw  this  estate  from  the  operation  of  the  in- 
heritance tax  law,  and  defeat  its  collection?  It  is 
conceded  the  life  interest  of  Mrs.  Craigmiles  can  not 
be  taxed,  because,  being  the  widow  of  the  testator, 
her  interest  under  the  law  is  expressly  exempt  from 
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taxation ;  but  it  is  equally  true  that  the  entire  estate 
in  remainder  would  be  subject  to  taxation  at  the  term- 
ination of  the  life  of  the  life  tenant,  and  no  transfer 
or  agreement  among  parties  can  relieve  it  therefrom. 

The  tax  will  then  be  collectible,  and  the  question 
now  presented  is  whether,  in  view  of  the  transfers 
made,  the  period  of  its  collection  has  been  accelerated 
so  as  to  make  it  collectible  at  this  time,  and,  if  so, 
whom  shall  it  be  collected  from,  and  upon  what  basis 
of  valuation?  Or,  upon  the  other  hand,  does  the  es- 
tate remain  in  Mrs.  Craigmiles,  untaxable  until  her 
death? 

The  statute  says  that  the  tax  shall  not  be  payable 
until  the  person  liable  for  the  same  comes  into  actual 
I)ossession  of  such  estate,  by  the  termination  of  the 
life  estate,  and  then  shall  be  assessed  upon  the  value 
at  the  time  the  right  of  possession  accrues  to  the  own- 
er, provided  that  the  owner  may  pay  before  coming 
into  possession  upon  a  valuation  at  that  time,  de- 
ducting the  value  of  the  life  estate. 

It  is  to  be  noted  that  the  act  does  not  prescribe  that 
the  life  estate  must  be  terminated  by  the  death  of 
the  life  tenant,  and,  under  the  wording  of  the  act,  such 
life  estate  may  be  terminated  in  any  other  legitimate 
way.  The  controlling  idea  in  the  statute  is  that  it  is 
only  when  the  remainder  comes  into  possession  and 
beneficial  enjoyment  that  the  tax  becomes  collectible, 
and  it  does  become  collectible  at  that  time. 

The  Pennsylvania  statute  upon  the  subject  of  an 
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inheritance  tax  is  very  similar  to,  if  not  identical  with, 
ours,  and  it  is  said  ours  is  modeled  after  it.  In  the 
case  of  the  appeal  of  the  commonwealth  In  Re 
Cooper's  Estate,  127  Pa.,  435,  439,  17  Atl.,  1094,  it  is 
said,  commenting  on  this  statute  and  its  proi)er  con- 
struction: "It  is  further  apparent  that,  in  estates 
liable  to  collateral  tax,  the  commonwealth  is  entitled 
to  a  tax  on  the  entire  estate;  that  when  the  tenant 
for  life  or  years,  being  parent  or  lineal  descendant, 
etc.,  is  exempt  from  liability,  the  whole  tax  on  the 
entire  estate  must  be  paid  by  the  tenant  in  remainder; 
that  in  such  cases  the  time  of  payment  is  postponed 
until  the  estate  comes  into  actual  possession  of  the 
tenant  liable;  that  nevertheless  if  such  tenant  elect, 
in  anticipation,  to  pay  at  the  death  of  the  decedent, 
the  tax  is  assessed  on  the  then  valuation  of  the 
entire  estate,  less  the  value  of  the  estates  for  life  or 
years;  that  is,  when  the  tenant  of  the  intermediate 
estate  is  not  liable,  the  tenant  in  remainder  has  the 
election  either  to  pay  the  tax  on  the  entire  estate, 
with  interest,  when  he  comes  into  actual  possession, 
or  to  pay  at  the  death  of  the  decedent  the  tax  on  the 
then  net  valuation  of  the  estate  in  remainder,  and  in 
consideration  of  such  anticipated  payment,  her  right 
to  a  tax  on  the  intermediate  estate  is  waived  by  the 
commonwealth.*' 

Now,  while  that  does  not  present  this  exact  case, 
it  is  sufficiently  near  in  principle  to  furnish  an  an- 
alogy and  rule  for  guidance.     Here,  it  is  true,  there  is 
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no  election  on  the  part  of  the  remainder  owners  to 
anticipate  the  end  of  the  life  estate;  but  there  is  an 
actual  termination  of  such  life  estate,  which  makes 
the  tax  due  upon  the  proper  basis  at  the  present  time. 

Let  us  suppose  that  Mrs.  Craigmiles  should  have 
seen  proper  to  surrender  and  convey  her  life  estate 
to  the  remaindermen ;  can  it  be  doubted  that  it  would 
in  this  way  have  been  terminated,  and  that  the  en- 
tire estate  would  have  come  into  the  possession  and 
enjoyment  of  the  remaindermen,  and  that  it  would 
then  become  taxable  on  its  entire  value? 

This  did  not  occur,  but  what  did  occur  was  that  the 
remaindermen  conveyed  to  the  life  tenant,  and  the 
latter,  being  already  in  possession,  held  also  under 
her  new  title,  and  became  possessed  of  the  remainder 
as  well,  and  entitled  to  its  beneficial  use;  and  the 
whole  of  the  estate  would  have  become  taxable  but 
for  the  fact  that  the  statute  exempts  the  life  estate 
of  the  widow,  leaving  only  the  required  remainder 
estate  subject  to  taxation,  or,  in  other  words,  the  en- 
tire estate,  less  the  exempt  life  estate. 

It  is  said  that  the  effect  of  the  transfers  by  Mrs. 
Sellers  and  the  church  was  to  vest  in  their  assignee 
only  the  contingent  interest  in  remainder  which  each 
of  them  had  in  the  estate,  and  that  the  estates  thus 
transferred  continued  to  be,  as  they  were  originally, 
estates  in  remainder,  and  contingent.  This  would, 
no  doubt,  be  true,  if  the  transfers  had  been  made  to 
a  third  person.     Such  third  person  would  merely  have 
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had,  under  the  transfer,  the  estate  in  remainder 
which  Mrs.  Sellers  and  the  church  previously  held, 
and  no  more;  but  when  the  conveyance  was  made 
of  the  remainder  to  the  life  tenant,  and  the  two  es- 
tates were  united  in  one  person,  Mrs.  Craigmiles  be- 
came entitled  to  a  fee-simple  estate,  and  the  effect  was 
to  convert  the  estates  into  a  present  estate  in  pos- 
session of  Mrs.  Craigmiles,  the  life  tenant. 

Applying  the  statute  to  the  facts  of  this  case,  the 
court  is  of  opinion  that  when  Mrs.  Craigmiles  became 
the  owner  of  the  remainder  interest  in  the  property, 
being  already  the  life  tenant,  the  two  estates  thereby 
merged  into  one,  and  the  remainder  vested  in  pos- 
session, to  all  intents  and  purposes,  and  for  all  bene- 
ficial uses,  and  she  might  at  once  dispose  of  the  whole 
estate  in  fee.  She  became  thus  entitled  to  the  pos- 
session as  fee-simple  owner  of  the  estate,  and  the 
beneficial  use  of  it  as  a  whole,  and  by  virtue  of  these 
transactions  the  tax  upon  the  remainder  interest  be- 
came at  once  payable,  and  upon  an  assessment  at  its 
value  at  that  time. 

It  appears  from  the  record  that  the  value  of  the 
entire  estate,  by  appraisement,  including  the  life  es- 
tate and  remainder,  was  f  185,189.21,  at  the  date  of 
these  transactions,  and  the  value  of  Mrs.  Craigmiles' 
life  estate,  not  taxable,  was  at  that  date  |97,486.78, 
leaving  the  value  of  the  remainder  interest  |87,702.43. 

The  court  is  unanimously  of  opinion  that,  under  the 
facts  of  this  case,  the  State,  as  the  effect  of  the  trans- 
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actions  between  these  parties,  became  at  once  entitled 
to  an  inheritance  tax  upon  the  full  value  of  the  re- 
mainder interest  as  fixed  by  the  appraisement,  to 
wit,  the  sum  of  |87,702.43. 

The  court  is  divided  as  to  who  should  pay  this  tax. 
The  majority  is  of  opinion  that  the  whole  of  it  should 
be  paid  by  Mrs.  Graigmiles,  and  upon  the  following 
grounds  and  reason,  to  wit :  That  the  life  estate  and 
remainder,  by  virtue  of  these  transfers,  became  vested 
in  the  same  person, — ^Mrs,  Craigmiles, — ^and  there 
was  a  merger  of  the  two  estates  into  one  fee-simple 
estate  in  her.  Upon  the  value  of  her  life  estate, 
which  entered  into  the  merger,  she  is  not  subject  to 
tax ;  but  upon  the  value  of  the  remainder  she  is  taxa- 
ble^ because  she  comes  at  once  into  the  actual  own- 
ership, possession,  and  beneficial  enjoyment.  In 
David  V.  Williams,  85  Tenn.,  650  (4  S.  W.,  8,)  it  is 
said :  "The  estate  for  life  and  the  remainder  estate, 
uniting  in  the  same  person,  would  result  in  a  merger 
of  the  lesser  estate  with  the  greater,  and  the  estate 
of  the  children  (who  in  that  instance  were  remainder- 
men) would  become  an  absolute  one,"  citing  1  Washb. 
Real  Prop.,  sec.  113. 

The  court  is  of  opinion  that  the  doctrine  of  merger 
applies  as  well  where  the  remainder  interest  comes 
into  possession  of  the  life  tenant  as  when  the  life  es- 
tate comes  into  the  ownership  and  possession  of  the 
remainderman.     In  either  event  the  two  estates  be- 
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eome  merged  into  one.  20  Am.  &  Eng.  Enc.  Law., 
(2d  Ed.),  pp.  588,  592. 

In  20  Am.  &  Eng.  Enc.  Law,'  p.  590,  a  distinc- 
tion is  pointed  out  between  "surrender''  and 
"merger,"  and  it  is  said  that  "merger"  is  a  wider 
term  than  "surrender,"  in  that  it  takes  place  when  the 
two  estates  are  united,  either  in  the  hands  of  the  re- 
mainderman or  reversioner,  or  in  the  hands  of  the  ten- 
ant of  the  particular  estate,  without  regard  to  the 
method  in  which  the  two  estates  were  united,  while 
'•surrender"  is  confined  to  the  relinquishment  by  the 
tenant  of  the  particular  estate  to  him  in  reversion  or 
remainder.     Fisher  v.  Edington,  12  Lea,  189. 

Under  these  and  other  authorities  cited  in  the  work 
above  named,  the  majority  is  of  opinion  that  Mrs. 
Craigmiles  united  the  two  estates  in  herself,  and  merg- 
ed them  into  one,  and  came  into  actual  possession 
of  the  fee,  and  is  therefore  liable  to  pay  the  tax  upon 
the  remainder  thus  acquired  by  her. 

Judgment  is  therefore  rendered  against  her  for  a 
tax  of  five  per  cent,  upon  $87,702.43,  the  value  of  the 
estates  in  remainder,  to  the  exoneration  of  Mrs.  Sel- 
lers and  the  church,  which  will  not  be  required  to 
pay  any  tax;  and  the  decree  of  the  circuit  court  is 
accordingly  modified. 

It  is  said  that  the  original  suit  for  the  settlement  of 
the  estate  of  John  H.  Craigmiles  is  still  pending  in 
the  chancery  court  of  Bradley  county,  and  the  stat- 
ute provides  that  in  such  cases  the  inheritance  tax 
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may  be  collected  in  such  suits,  and  hence  the  county 
court  of  Brajdley  county  had  no  jurisdiction  to  collect 
this  tax. 

We  think  this  contention  not  well  made.  While 
section  22  of  the  act  does  provide  for  the  collection 
and  retaining  of  the  tax  in  suits  pending  in  the  chan- 
cery court,  it  is  evidently  intended  as  an  additional 
remedy  to  that  which  exists  in  the  county  court,  and 
its  purpose  is  to  make  certain  the  collection  of  the 
tax  before  the  estate  is  distributed.  That  section 
provides  that,  if  such  tax  is  collected  or  retained  by 
the  clerk  and  master,  it  shall  still  be  paid  over  to 
the  county  court  clerk,  who  shall  account  for  it  to  the 
State  comptroller.  But  this  provision,  designed  to 
make  certain  the  collection  of  the  tax,  is  not  intended 
to  oust  the  county  court  of  its  jurisdiction,  but  merely 
to  supplement  it  and  render  it  effective.  In  addition, 
the  series  of  sales  and  transfers  which  render  this 
tax  collectible  are  not  matters  which  pertain  to  the 
settlement  of  the  estate  in  the  chancery  court,  nor  are 
they  in  any  way  involved  or  embraced  in  that  suit, 
but  they  are  independent  transactions,  which  have 
taken  place  out  of  court,  and  do  not  in  any  way  enter 
into  the  purposes  or  purview  of  the  chancery  court 
case. 

We  are  of  opinion,  therefore,  that  the  proceeding 
in  the  county  court  was  authorized  and  entirely 
proper. 

Acts  1893,  sees.  14, 15,  and  16,  provide  that,  in  case 
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of  litigation  over  the  inheritance  tax,  the  county  court 
clerk  may  employ  an  attorney,  whose  reasonable  fees 
shall  be  taxed  up  as  costs  against  the  party  found 
liable  for  the  tax,  and  also  a  reasonable  fee  for  the 
district  attorney-general  of  the  district.  Mr.  John 
C.  Ramsey  was  employed  and  acted  as  attorney  for 
the  county  court  clerk,  and,  we  can  see  from  the  rec- 
ord, rendered  valuable,  skillful,  and  effective  service 
in  the  courts  below,  as  well  as  by  brief  in  this  court, 
where  the  State  was  ably  represented  primarily  by 
the  attorney-general.  We  are  of  opinion  that,  under 
this  holding  of  the  majority,  Mrs.  Craigmiles  should 
be  taxed  with  reasonable  fee  for  the  benefit  of  said 
Ramsey  and  the  district  attorney,  A.  J.  Fletcher, 
which  the  court  fixes  against  her  at  ten  per  cent,  for 
Ramsey  and  two  and  one-half  per  cent,  for  Fletcher, 
upon  the  principal  and  interest  of  the  recovery  against 
her.  This  is  an  addition  to  the  tax  of  five  per  cent., 
and  interest  thereon,  as  above  stated. 

The  fee  provided  for  A.  J.  Fletcher,  district  at- 
torney-general, herein,  shall  be  collected  in  this  court 
in  the  name  of  said  Fletcher  for  the  use  of  the  State, 
and  turned  into  the  treasury  of  the  State,  in  ac- 
cordance with  the  provisions  of  chapter  41,  acts  1897. 
The  costs  of  this  cause,  including  the  costs  of  the 
court  below  and  of  this  court,  will  be  paid  by  Mrs. 
Craigmiles,  and  proper  execution  in  favor  of  the  par- 
ties entitled  may  issue  for  all  of  the  judgments  herein 
rendered. 
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The  attachment  issued  against  the  balance  due 
Mrs.  Sellers  is  vacated  and  discharged. 

Judgment  for  the  Ave  per  cent,  tax  and  interest  is 
rendered  in  favor  of  the  clerk  of  Bradley  county  court ; 
for  the  fees  of  John  O.  Ramsey,  in  his  name  and  for 
his  use;  and  for  the  fees  of  the  district  attorney, 
Fletcher,  in  his  name,  for  the  use  of  the  State. 

DISSENTING   OPINION. 

Mr.  Justice  Wilkes  delivered  the  following  dissent- 
ing opinion: 

I  agree  with  this  holding,  except  to  the  parties  who 
are  liable  for  the  tax.  I  am  of  the  opinion  the  trans- 
action between  these  parties  was  in  eflfect,  and  so  in- 
tended, an  agreement  entered  between  the  life  tenant 
and  remaindermen  to  anticipate  the  termination  of 
the  life  estate,  and  to  reduce  the  remainder  into  pos- 
session at  once,  and  divide  the  value  of  the  same  be- 
tween the  parties  in  certain  proportions.  In  other 
words,  the  parties  virtually  agreed  to  divide  the  re- 
mainder, which  appears  to  be  worth  |87,702.43, 
among  themselves,  in  the  following  proportions  to 
wit:  To  Mrs.  Sellers,  |50,000;  to  St.  Luke's  Church, 
18,500;  to  Mrs.  Craigmiles,  the  balance  of  the  life 
estate,  valued  at  $87,702.43,  or  ?29,202.43.  Each  of 
the  parties,  under  the  arrangement  between  them- 
selves, came  into  possession  and  beneficial  enjoyment 
of  the  remainder  in  the  proportion  named,  and  each 
should  be  taxed  upon  the  amounts  thus  realized  by 
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the  arrangement  made  between  themselves.  I  am  of 
opinion  this  is  the  proper  adjustment  of  the  rights 
and  equities  of  the  parties,  as  between  themselves. 
Judge  Neil  concurs  with  me  in  this  view,  and  we 
dissent  from  the  holding  of  the  majority,  placing  the 
whole  tax  upon  Mrs.  Craigmiles.  It  is  evident  from 
the  record  that  the  amounts  received  by  Mrs.  Sellers 
and  the  church  came  to  them  out  of  the  estate  of 
John  H.  Craigmiles,  and  not  from  any  other  source. 
While  Mrs.  Sellers  received  hers  in  money,  it  is  not 
pretended  this  money  came  from  any  other  source 
than  John  H.  Craigmiles'  estate,  and  the  property 
transferred  to  the  church  was  in  kind,  a  part  of  the 
estate,  so  that  each  party  (Mrs.  Sellers  and  the 
church)  received  and  took  into  possession  a  part  of 
the  estate  of  John  H.  Craigmiles. 

ON  REHEAEING. 

Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Several  matters  are  presented  to  this  court  upon  a 
petition  to  rehear,  and  upon  motions  oral  and  in 
writing.  It  is  said  on  behalf  of  Mrs.  Craigmiles  that 
the  court  erred  in  treating  the  value  of  the  estate  of 
John  H.  Craigmiles  as  |185,188.21,  and  the  value 
of  the  taxable  remainder  as  |87,702.43.  In  support 
of  this  contention,  it  is  said  that  the  value  of  the  per- 
sonal estate  turned  over  to  Mrs.  Craigmiles  was  f  109,- 
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000,  and  the  value  of  the  real  estate  was  f  23,000,  as 
shown  by  the  statement  of  the  executor,  Johnston. 

It  was  charged  in  the  petition  that  the  value  of  the 
estate  was  |185,189.21.  This  was  not  specifically  de- 
nied, though  there  was  a  general  denial  of  the  facts 
stated  in  the  petition.  The  appraisement  shows  the 
value  of  the  entire  estate  to  be  f  185,189.21,  and  of 
the  taxable  remainder  |87,702.43.  Not  only  was  this 
not  excepted  to,  but  there  was  no  serious  effort  made 
to  contradict  or  vary  it;  and  the  testimony  of  John- 
ston, the  executor,  is,  at  most,  indefinite  and  uncer- 
tain, not  to  say  evasive,  and  this  is  the  only  testimony 
substantially  impeaching  the  report  of  appraisement. 

It  is  said  in  the  next  place  that  the  valuation  fixed 
by  the  appraiser  was  as  of  the  date  of  John  H.  Craig- 
miles'  death,  and  not  of  the  date  of  the  transaction 
or  appraisement,  but  we  do  not  so  read  the  testimony 
of  Mr.  Knox,  the  appraiser. 

It  is  said,  however,  that  |24,000  was  paid  in  specific 
legacies  under  the  will,  and  upon  this  the  inheritance 
tax  of  five  per  cent,  was  paid.  In  the  first  place,  it  ap- 
pears that  this  tax  was  paid  by  the  parties  who  re- 
ceived the  legacies,  and  not  by  the  executors  or  Mrs. 
Craigmiles,  or,  rather,  that  these  amounts  were  paid 
out  of  the  estate,  and  deducted  from  the  specific  leg- 
acies. In  the  next  place,  it  appears  that  these 
amounts  were  paid  before  the  estate  was  appraised 
by  Mr.  Knox,  and  these  amounts  could  not,  therefore, 
enter  into  his  appraisement,  which  was  made  by  him 
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of  date  30th  October,  1901.  It  was  incumbent  on 
the  defendants  to  show  the  real  value  of  the  estate,  if 
not  satisfied  with  the  appraisement  made,  and  they 
had  ample  opportunity  to  do  so,  and  we  can  see  no 
reason  for  now  referring  it  for  further  proof  upon  a 
question  where  such  proof  might  have  been  made  at 
the  proper  time.  It  is  said  that  defendants  had  no 
notice  of  the  appraisement,  and  this  is  true,  in  the 
sense  that  no  actual  service  of  notice  was  made  upon 
them  of  the  appraisement ;  but  the  record  shows  that 
they  had  actual  notice  of  it,  and  examined  the  ap- 
praiser, Knox,  after  he  had  exhibited  the  appraise- 
ment, and  no  serious  attempt  was  made  to  criticise  or 
impeach  it. 

We  can  not  see,  therefore,  that  the  petition  makes 
out  a  case  for  a  change  in  our  original  estimates,  nor 
is  there  a  sufficient  reason  given  for  a  further  refer- 
ence as  to  value;  and  the  petition  is  therefore  dis- 
missed, and  relief  under  it  denied. 

On  behalf  of  the  attorney-general  it  is  asked  that 
final  judgment  for  the  amounts  fixed  be  given  in  this 
court,  and  that  no  remand  of  the  cause  be  made. 
This,  we  think,  is  proper,  and  final  judgments  are 
rendered  in  favor  of  Clerk  Harrison,  Attorney  Ram- 
sey, and  District  Attorney  Fletcher,  for  the  use  of  the 
State,  here;  and  there  is  no  necessity  for  a  remand, 
and  none  is  made. 

A  question  is  raised  by  the  attorney-general  upon 
his    motion    to    require    District    Attorney-General 
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Fletcher  to  cover  into  the  State  treasury  the  fee  of 
two  and  one-half  per  cent,  allowed  him.  The  matter 
has  been  fully  considered  and  argued  before  the  court 
on  behalf  of  the  State  and  the  district  attorney,  and 
the  court  is  of  opinion  that,  under  chapter  41  of  the 
acts  of  1897,  this  fee,  as  well  as  all  others  thereto- 
fore allowed  the  district  attorneys-general,  must  be 
covered  into  the  treasury,  and  they  can  receive  no  com- 
pensation in  any  civil  or  criminal  case,  but  only  the 
salary  of  |2,500  per  annum,  as  provided  hj  law.  This, 
we  think,  is  the  spirit  of  the  law,  and  the  intent  of  the 
legislature,  and  this  fee  will  be  collected  by  the  clerk 
of  this  court,  and  will  be  paid  into  the  State  treasury. 
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Thompson  ct  ux.  v.  C,  N.  O.  &  T.  P.  Ry.  Co. 

(Knoxville.     September  Term,  1902.) 

.    STATXTTB  OF  LIMITATIONS— Defense  of,  in  action   at 
law,  may  be  made  by  demurrer  to  declaration. 

In  an  action  at  law,  when  the  declaration  shows  on  its  face 
that  the  oause  of  action  is  barred  by  the  statute  of  limita- 
tions, such  defense  may  be  made  by  demurrer.  {Post,  pp. 
270-271.) 

Cases  cited:  Whaley  v.  Catlett,  103  Tenn.,  347,  351;  Dunlap  v. 
Gibbs,  4  Yerg.,  94;  McClung  v.  Sneed,  3  Head,  219;  Wyatt 
V.  Luton,  10  Heisk.,  468. 

.  HUSBAND  AND  WIFB,  Action  by,  for  injury  to  wife. 
The  husband  joined  for  conformity. 

A  cause  of  action  for  injuries  wrongfully  inflicted  upon  the 
person  of  a  married  woman  belongs  to  her  alone  and  must 
be  instituted  in  her  name,  the  husband  Joining  as  a  for- 
mal party,  and  a  suit  based  thereon  is  for  her  benefit  and 
can  not  be  dismissed  by  the  husband  without  the  consent 
of  the  wife  in  open  court,  or  in  writing  proven  by  two  wit- 
nesses.    {Post,  pp.  271-273.) 

Acts  construed:  Act  of  1849-50,  ch.  106,  sec.  1;  Code,  2487, 
3362  (M.  ft  v.),  4248  (S). 

Case  cited  and  approved:  Fink  v.  Campbell,  17  C.  C.  A.,  325; 
(70  Fed.  Rep.,   667,  668). 

.  STATUTB  OF  LIMITATION— Married  women,  action  by, 
for  personal  injury,  within  saving:  clause  of  statute. 

An  action  by  a  married  woman  for  injuries  to  her  person  may 
be  brought  at  any  time  during  her  coverture  or  within  one 
year  after  the  removal  of  such  disability;  she  is  within  the 
saving  clause,  or  exception,  of  the  statute  of  limitationa 
{Post,  pp.  271-275.) 

Code  construed:     Sees.  2767,  3461  (M.  ft  V.);  4448  (S). 
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Cases  cited  and  approved:  Whlrley  v,  Whitemaii,  1  Head,  610; 
Cargle  v.  Railroad  Co.,  7  Lea,  719. 

Cases  distinguished:  Guion  v,  Anderson,  8  Humph.,  325; 
Weisinger  v.  Murphy,  2  Head,  674;  Lane  v.  Farmer,  11  liea, 
568. 

4.    SAKB.    Same.    Oaae  in  judgment. 

In  June,  1902,  pladntifls,  Thompson  and  wife,  brought  suit 
against  defendant  railway  company  in  the  circuit  court  of 
Roane  county  to  recover  damages  tor  injuries  sustained  by 
the  wife  on  August  28,  1899,  and  caused  by  the  alleged  neg- 
ligence of  defendant  company.  Declaration  set  out  the  facts. 
Defendcmt  demurred  on  the  ground  that  the  action  was 
barred  by  the  statute  of  limitation  of  one  year. 

Held:  1st.  That  the  cause  of  action  belongs  to  the  wife. 
2d.  That  the  husband  is  a  mere  formal  party,  though  upon 
recovery  of  Judgment  he  might  reduce  it  to  possession  sub- 
ject to  the  wife's  equity.  3d.  That  the  wife,  being  under 
the  disability  of  coverture,  she  was  within  the  saving  clause 
of  the  statute  of  limitations,  and  her  right  of  action  was 
not  barred.     {Post,  pp.  270-275.) 


FROM  ROANE. 


Appeal  from  Circuit  Court  of  Roaue  County.     N. 
Q.  Allen,  Judge. 

F.  B.  McElwbb  and  Sansom,  Welcker  &  Parker, 
for  Thompson  and  wife. 

Chas.  R.  Head  and  Wright  &  Wright,  for  Railway 
Company. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 
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This  suit  was  brought  June,  1902,  in  the  circuit 
court  of  Roane  county,  by  A.  P.  Thompson  and  his 
wife,  Ruth  C.  Thompson,  in  the  right  of  the  latter, 
against  the  defendant,  to  recover  damages  for  injuries 
sustained  by  her  on  August  28,  1899,  while  she  was 
attempting  to  take  passage  on  one  of  defendant's 
trains  at  Rockwood,  Tenn.,  caused  by  the  defective 
condition  of  the  station  platform,  she  being  then  and 
yet  under  coverture. 

The  defendant  demurred  to  the  declaration  upon 
the  ground  that  the  action  was  barred  by  the  statute 
of  limitations  of  one  year,  it  appearing  from  the 
averments  of  the  declaration  that  the  action  accrued 
more  than  one  year  before  it  was  instituted;  which 
demurrer  was  sustained,  and  the  plaintiffs  have 
brought  the  case  to  this  court  by  appeal  in  the  nature 
of  a  writ  of  error,  and  assign  the  action  of  the  circuit 
court  in  sustaining  the  demurrer  and  dismissing  their 
suit  as  error. 

The  first  question  presented  is  whether  this  defense 
can  be  made  in  an  action  at  law  by  demurrer,  when  the 
cause  of  action  appears  from  the  declaration  to  be 
barred  by  the  statute  of  limitations  applicable  to  it. 
We  are  of  the  opinion  that  it  can.  It  has  long  been 
the  practice  in  the  chancery  courts  of  this  State  to 
allow  a  demurrer  where  it  appears  from  the  face  of 
the  bill  that  the  relief  sought  by  the  complainant  is 
barred  by  a  statute  of  limitation.    Dunlap  v.  Qibbn, 
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4  Yepg.,  94;  McGlung  v.  Sneed,  3  Head,  219;  Wyatt 
V.  Luton,  10  Heisk.,  458. 

We  can  see  no  reason  why  a  different  rule  should 
prevail  at  law.  Demurrers  upon  this  ground  have 
been  sustained  by  this  court  in  actions  at  law  without 
question  as  to  the  practice.  Whaley  v.  Gatlett,  103 
Tenn.,  347,  351  (53  S.  W.,  139). 

The  insistence  of  the  defendant  is  that  this  is  a 
joint  action  of  the  husband  and  wife,  that  it  can  not 
be  maintained  without  joinder  of  the  husband,  and, 
as  he  is  barred  by  the  statute  relied  upon,  the  wife  is 
also  barred,  notwithstanding  her  coverture.  This  is 
not  the  law.  The  injuries  sued  for  are  those  sus- 
tained exclusively  by  the  wife,  and  it  is  her  cause  of 
action.  The  husband  is  a  mere  formal  party,  neces- 
sary only  on  account  of  her  common-law  disability  to 
sue  alone.  When  a  married  woman  sustains  personal 
injuries  wrongfully  inflicted,  two  causes  of  action  ac- 
crue against  the  wrongdoer, — one  in  favor  of  the  hus- 
band for  the  loss  of  her  service,  society,  etc.,  which 
he  alone  has  the  right  to  bring;  and  one  in  favor  of 
the  wife  for  the  injury  of  her  person,  for  which  she 
must  sue,  her  husband  joining  her  as  a  formal  party, 
and  for  which  he  can  not  sue.  If  the  husband  die  dur- 
ing the  pendency  of  the  suit  brought  to  recover  upon 
the  wife's  action,  no  revivor  is  necessary  or  can  be  had 
in  the  name  of  his  representative;  while,  in  the  event 
of  her  death  before  the  husband,  the  action  at  common 
law  abates. 
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That  the  cause  of  action  is  that  of  the  wife,  and 
that  the  suit  thereon  is  for  her  benefit,  is  recognized 
by  our  statute,  carried  into  Shannon's  Code  at  sec- 
tion 4248,  enacted  to  protect  her  rights  in  such  cases, 
providing  that  no  suit  brought  in  the  name  of  the  hus- 
band and  wife  upon  a  cause  of  action  accruing  to  the 
wife,  and  which  will  survive  to  her,  shall  be  dis- 
missed by  the  husband  without  the  consent  of  the  wife 
given  in  open  court,  or  in  writing  proven  by  two  wit- 
nesses. 

It  is  argued  that  this  is  a  barren  right  of  the  wife, 
unproductive  of  any  benefit  to  her  during  the  life  of 
her  husband,  and  that  he  in  fact  is  the  real  party  in 
interest,  as  he  may,  immediately  upon  the  recovery 
of  judgment,  collect  it,  and  make  it  his  absolute  prop- 
erty. This  is  not  true.  He  can  not  control  the  suit 
under  the  statute  before  judgment,  and  after  a  judg- 
ment the  wife  may  enforce  her  equity  to  a  settlement, 
and  prevent  him  from  reducing  it  to  possession. 

Judge  Lurton,  sitting  in  the  circuit  court:  of  ap- 
peals for  the  sixth  circuit,  in  a  case  arising  in  this 
State,  involving  this  question,  said:  "The  necessity 
for  the  joinder  of  husband  and  wife  has  its  origin  in 
.  the  common-law  theory  of  the  unity  of  husband  and 
wife ;  for,  as  expressed  in  the  supreme  couri;  in  Barber 
V.  Barber,  21  How.,  589  ( 16  L.  Ed.,  226) ,  she  is  deemed 
to  be  under  protection  of  her  husband,  and  a  suit  af- 
fecting her  rights  must  be  by  the  consent  and  co-op- 
eration of  her  husband.''    This  joinder  of  the  husband 
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is,  therefore,  purely  formal.  He  is,  as  put  by  the 
books,  "a  nominal  party,  or  joined  with  her  for  con- 
formity." 2  Add.  on  Torts  (Wood),  p.  1294;  5  Am.  & 
Eng.  Enc.  Law,  44;  Suth.  Dam.,  p.  1252;  2  Thomp. 
Neg.,  sec.  1240;  Wilson  v.  Wilson,  36  Cal.,  447  (95 
Am.  Dec,  194) ;  Norcross  v.  Stuart,  50  Me.,  87;  Traf- 
ford  V.  Express  Co.,  8  Lea,  97;  Bream  v.  Brown,  5 
Cold.,  168. 

In  the  case  of  Norcross  v.  Stuart,  heretofore  cited, 
the  court  described  the  relation  of  the  husband  in  the 
language  subsequently  adopted  by  the  supreme  court 
of  Tennessee  in  Bream  v.  Brown,  cited  above,  as  "en- 
abling party,  not  actor;  a  mere  side  supporter,  hav- 
ing no  right  to  be  in  the  writ  except  as  the  aid  and 
support  of  the  wife,  and  as  one  with  her.  The  wife^s 
injury  is  the  meritorious  cause  of  action,  and,  in  legal 
effect,  it  is  the  action  of  the  wife.  If  the  statute  of 
limitations  does  not  operate  to  bar  her  action,  this 
suit  is  not  barred,  for  the  husband  has,  independently 
of  her,  no  right  of  action  whatever.  In  Tennessee  the 
statutes  of  limitation  apply  to  the  cause  of  action, 
and  are  not  directed  to  their  mere  form."  Fink  v. 
Campbell,  17  C.  C.  A.,  325  (70  Fed.,  667,  668).  This 
case  involved  a  construction  of  our  statutes,  and  it 
was  here  held  that  the  cause  of  action  was 
that  of  the  wife,  and  that  she  was  not  barred 
at  any  time  during  the  coverture.  The  sav- 
ing provision  of  the  statutes  of  limitations  in  this 
State  is  as  follows:    "If  the  person  entitled  to  com- 
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mence  an  action  is,  at  the  time  of  the  cause  of  action 
accrued,  either  within  the  age  of  twenty-one  years,  or 
of  unsound  mind,  op  a  married  woman,  or  beyond  the 
limits  of  the  United  States,  or  the  territories  thereof, 
such  person  or  their  representatives  and  privies,  as 
the  case  may  be,  may  commence  the  action  after  the 
removal  of  such  disability,  within  the  time  of  the  lim- 
itations for  the  particular  cause  of  action,  unless  it 
exceed  three  years,  and  in  that  case  within  three 
years  after  the  removal  of  such  disability."  Shan- 
non's Oode>  sec.  4448. 

Under  this  provision  the  statute  has  not  run  against 
Mrs.  Thompson,  and  will  not  within  one  year  after 
the  removal  of  the  disability  of  coverture-  It  has 
been  held  under  this  clause  that  an  infant  may  sue 
for  personal  injuries  sustained  by  him,  by  next  friend, 
at  any  time  during  his  minority,  or  in  his  own  name, 
within  the  saving  after  he  arrives  of  age.  Whirley  v. 
Whiteman,  1  Head,  610;  Gargle  v.  Railroad  Co.,  7 
I-ea,  719. 

The  cases  of  Guion  v.  Anderson,  8  Humph.,  325, 
Weisinger  v.  Murphy,  2  Head,  674,  and  Lane  v.  Far- 
mer, 11  Lea,  568,  are  relied  upon  as  sustaining  the 
contention  of  the  defendant  in  this  case,  and  are  sup- 
posed to  conflict  with  the  views  herein  expressed,  but 
they  do  not.  The  cases  of  Ouion  v.  Anderson  and 
Weisinger  v.  Murphy  were  actions  for  the  recovery  of 
the  wife's  lands,  in  which  the  husband  was  seised  of 
a  joint  estate  with  her  by  virtue  of  his  marital  rela- 
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tion,  which,  after  a  joint  disseisin,  had  been  barred ; 
and  Lane  v.  Farmer  involved  a  chose  in  action  of  the 
wife,  which  the  husband  had  the  right  to  sue  for  in 
his  own  name  and  recover  for  his  sole  use,  while  the 
cause  of  action  in  this  case  is  solely  that  of  the  wife, 
in  which  the  husband  has  no  personal  interest,  nor  the 
right  to  control. 

The  judgment  of  the  circuit  court  is  reversed,  the 
demurrer  overruled,  and  the  cause  remanded  for  fur- 
ther proceedings. 
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State,  ex  rel,  Kingaid  v.  Hamilton. 
(Knoxville.     September  Term,  1902.) 

1.  STBBBTS  AND  HIGHWATB.    Dedication.    Ooncurrence 
of  intention  and  acceptance  necessary. 

In  order  to  consummiate  a  dedication  at  common  law  of  pri- 
vate property  to  the  public  use,  there  must  be  not  only  a 
plain  and  unequivocal  intention  upon  the  part  of  the  owner 
to  appropriate  the  property  to  the  public  use,  but  it  is  es- 
sential that  there  be  an  acceptance  by  use,  or  otherwise,  on 
the  part  of  the  public.     iP08t,  pp.  282-286.) 

Oases  cited  and  approved:  Scott  v.  Cheatham,  12  Heiskell, 
719;   Mathis  v.  Parham,  1  Tenn.  Ch.,  533. 

2.  SAMB.    Same.    May  be  revoked  before  acceptance. 

The  owner  of  the  property  may  revoke  the  dedication  of  a 
street  or  highway,  however  decisively  his  intention  to  ded- 
icate may  have  been  manifested,  at  any  time  before  there 
has  been  an  acceptance  either  by  formal  action  of  the  public 
authorities  or  common  use,  showing  a  clear  intent  to  accept 
and  enjoy  the  easement  for  the  specific  purpose  of  the  pro- 
posed dedication.     (Post,  p.  286.) 

Case  cited:     Mathis  v.  Parham,  1  Tenn.  Ch.,  533. 

8.    SAMB.    Same.    Bemble. 

The  mere  fact  of  subdividing  a  large  tract  of  land  into  smaller 
parcels  or  lots  and  laying  off  streets,  avenues  and  alleys 
thereon,  as  shown  by  a  map  recorded  in  the  office  of  the 
register  of  the  county,  and  selling  lots  by  references  to  said 
map,  without  acceptance  by  the  public  by  use,  or  otherwise, 
does  not  constitute  a  dedication  of  the  land  covered  by  said 
streets  and  highways  to  the  public  use. 

4.    SAMB.     Same.     Bights    of  purchaser    of    lots    bought 
with  reference  to  a  plat. 

Where  a  large  body  of  land  has  been  platted  into  a  town  site. 
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and  a  map  thereof,  showing  subdiyision  into  lots,  streets 
and  alleys,  has  been  duly  recorded  in  the  office  of  the  county 
register,  a  purchase  of  one  of  said  lots  by  reference  to  tbe 
plat  or  map  only  acquires  an  easement  in  such  of  said  streets 
or  ways  as  are  necessary  or  convenient  for  him  to  reach 
a  highway.     {Post,  pp.  284-285.) 

Gases  dted:  Badeau  v.  Mead,  14  Barb.,  328;  Chapin  v.  Brown, 
10  Atl.,  639;  Bell  v.  Todd,  51  Mich.,  21  (16  N.  W.,  304). 

5.    SAMB.    Same.    Same.    Case  in  Judgment. 

A  private  corporation  owning  a  large  body  of  land  platted 
it  into  a  town  site,  laying  oft  streets,  avenues  and  alleys,  and 
sold  a  number  of  lots  to  complainant  by  a  reference  to  a 
registered  map  showing  subdivisions  into  lots  and  streets 
platted  thereon.  There  was  no  acceptance  of  the  proposed 
dedication,  except  such  as  might  be  inferred  from  the  pur- 
chase of  lots  by  reference  to  the  map.  Under  foreclosure  pro- 
ceedings against  the  owner,  defendants  bought  several  large 
portions  of  the  town  site,  and  by  enclosing  them  obstructed 
'  several  of  the  streets  shown  on  said  map.  Bill  by  complain- 
ant to  compel  defendant  to  open  the  streets  so  obstructed. 

Held:  That  complainant  was  not  entitled  to  have  all  of  the 
streets  obstructed  opened,  but  only  such  as  abut  on  his  lots 
and  are  necessary  to  convenient  ingress  and  egress  to  his 
property.     {Post,  pp.  278-287.) 

Cases  cited:     Supra, 

Cases  distinguished:  Wilson  i;.  Acree,  97  Tenn.,  378;  Mayor 
17.  Howard,  1  Tenn.  Cas„  68;  Mayor  v.  Gill,  1  Tenn.  Gas.,  326. 


FROM  CLAIBORNE. 


Appeal  from  Chancery  Court  of  Claiborne  County. 
Hugh  G.  Kyle^  Chancellor. 

Rogers  &  Rogers,  for  Kincaid. 
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Templbton  &  Oarlock,  Montgomery  &  Arnold 
and  H.  Y.  Hughes,  for  Hamilton. 

John  W.  Green,  Special  Judge,  delivered  the  opin- 
ion of  the  Oourt. 

In  the  year  1890,  G.  W.  Montgomery  and  others 
organized  under  the  laws  of  Tennessee  a  private  cor- 
poration for  profit,  known  as  the  East  Oumberland 
Gap  Land  Company,  for  the  purpose  of  purchasing 
large  tracts  of  real  estate  and  subdividing  the  same 
into  smaller  tracts,  town  sites,  lots,  streets  and  alleys. 
Prior  to  obtaining  this  charter  the  said  incorporators 
had  already  in  the  year  1889,  purchased  from  T.  A. 
Hamilton  and  J.  B.  Hamilton  a  portion  of  their  farms, 
and  also  other  adjacent  lands  from  other  owners,  and 
had  laid  oflf  and  platted  same  into  a  town  site  under 
the  name  of  East  Cumberland  Gap.  Upon  the  crea- 
tion of  said  corporation,  the  absolute  title  to  the  lands 
thus  acquired  was  transferred  to  it  by  said  incorpo- 
rators, free  and  clear  of  all  liens,  in  consideration  of 
the  stock  of  the  company ;  and  a  new  map  of  the  town 
site  was  made,  and  placed  on  record  in  the  raster's 
office  of  Claiborne  county.  The  East  Oumberland 
Gap  Land  Company  sold  many  of  these  lots  at  pub- 
lic and  private  sale  with  reference  always  to  said 
map. 

In  the  year  1890  the  Louisville  &  Nashville  Rail- 
road extended  its  line  of  railway  into  the  town,  and 
constructed  a  depot  and  other  buildings.     A  large 
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hotel  was  constructed,  at  a  cost  of  something  like 
120,000,  a  school  building  and  a  church  were  erected, 
and  the  town  soon  contained  a  population  of  between 
400  and  500  people. 

All  the  streets  and  alleys  appearing  upon  the  said 
map  were  dedicated,  but  they  were  never  accepted 
or  recognized  by  any  municipal  or  county  authority, 
nor  was  there  any  acceptance  of  the  dedication  by 
public  use  or  otherwise,  except  such  as  arises  from 
the  purchase  of  lots  as  laid  down  on  and  with  refer- 
ence to  said  map.  There  are  144  blocks,  in  all  con- 
taining many  hundreds  of  lots,  intersected  at  con- 
venient intervals  by  streets,  avenues  and  alleys. 

In  the  year  1894  a  general  creditors^  bill  was  filed 
in  the  chancery  court  at  Tazewell  for  the  purpose  of 
having  the  East  Cumberland  Gap  Land  Company 
wound  up  as  an  insolvent  corporation.  This  proceed- 
ing disclosed  that  in  1892,  after  many  lots  had  been 
sold,  the  town  company  had  executed  a  deed  of  trust 
to  secure  certain  indebtedness  due  to  stockholders. 
The  said  bill  was  sustained,  and  all  the  real  estate  of 
the  East  Cumberland  Gap  Land  Company  was  sold 
for  the  purpose  of  paying  its  debts  and  distributing 
its  assets.  The  real  estate  was  sold  in  comparatively 
large  bodies,  and  bought  as  follows :  One  portion  by 
defendant  Montgomery,  one  portion  by  defendant  De- 
vine,  and  one  by  defendant  J.  B.  Hamilton.  The 
Bank  of  Shawanee  and  P.  G.  Fulkerson,  and  probably 
some  others,  bought  the  other  portions.     The  pro- 
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ceedings  under  said  insolvent  bill  did  not  undertake 
to  close  up  any  of  the  streets  or  alleys,  and,  as  neither 
lot  purchasers  nor  the  public  were  parties  thereto,  I 

their  rights  necessarily  could  not  have  been  affected. 

Shortly  after  its  purchase,  the  Bank  of  Shawanee 
conveyed  the  land  it  had  bought  to  the  defendant, 
T.  A.  Hamilton,  describing  the  outside  boundaries 
by  a  reference  to  the  recorded  map  of  the  town  site. 
The  said  P.  G.  Fulkerson  also  conveyed  the  lands 
he  had  purchased  to  the  same  defendant,  with  like 
description ;  and  the  land  bought  by  defendant  J.  B.  * 
Ilamilton  in  the  insolvent  proceeding  was  likewise 
described  with  reference  to  said  map. 

The  said  T.  A.  and  J.  B.  Hamilton,  about  the  year 
1899,  undertook  to  inclose  the  property  thus  acquired 
by  them,  and  use  it  as  farm  property,  thus  practically 
obstructing  all  the  streets  and  alleys  inside  the  bound- 
aries conveyed  to  them.  Thereupon  the  complainant, 
Kincaid,  filed  this  bill  for  the  purpose  of  requiring 
the  Hamiltons  to  remove  the  fences  placed  by  them 
on  said  streets  and  alleys,  and  to  enjoin  them  from 
making  further  obstructions. 

None  of  the  streets  on  the  map  have  been  worked, 
except  for  a  short  distance  around  the  hotel,  and  no 
street  within  defendants'  inclosures  has  been  worked 
at  all.  The  complainant,  Kincaid,  had  bought  from 
the  East  Cumberland  Gap  Land  Company,  while  it 
was  yet  a  going  concern,  lots  Nos.  5,  6  and  7  in  block 
49,  and  had  also  obtained  by  purchase  from  the  in- 
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dividual  owners  lots  Nos.  12  and  13  in  block  85,  on 
the  comer  of  Scott  street  and  Virginia  avenue.  Sub- 
sequent to  making  these  purchases,  and  subsequent 
also  to  the  termination  of  said  insolvent  proceedings, 
the  complainant,  on  July  20,  1897,  purchased  what 
is  known  as  the  "Watts  Farm,"  a  tract  of  land  lying 
near  to  and  north  of  the  town  site.  In  the  same  year 
he  also  purchased  a  small  tract  of  three  acres  lying 
between  his  farm  and  the  town  site,  for  the  purpose 
of  providing  himself  with  a  right  of  way  to  said  Scott 
street,  which  street  afforded  him  the  nearest  and  most 
direct  route  from  his  farm  to  the  depot  in  East  Cum- 
berland Gap. 

The  defendants  have  obstructed  Scott  street  with 
their  fences  in  three  different  places,  but,  except  in 
this  particular,  the  obstructions  erected  by  defend- 
ants result  in  no  practical  injury  or  damage  to  com- 
plainant. East  Cumberland  Gap  was  never  incor- 
porated as  a  municipality,  and,  while  it  contains  now 
a  population  of  between  200  and  300  people,  the  boom 
which  at  one  time  gave  promise  of  its  becoming  an 
important  place  has  long  since  collapsed.  There  is 
no  market  for  the  lots,  and  all  hope  of  building  up 
a  town  has  been  abandoned.  It  does  not  appear  that 
there  ever  was,  or  that  there  is  likely  to  be,  any  pub- 
lic demand  for  the  streets  and  alleys  which  defend- 
ants have  obstructed,  and  the  lots  inclosed  by  them 
are  valuable  only  as  farming  land.    The  complainant 
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himself  gave  assent  to  an  inclosure  or  obstruction 
made  in  one  portion  of  the  town  site. 

Upon  this  state  of  facts  the  court  of  chancery  ap- 
pealSy  following  the  decree  of  the  chancellor,  held  that 
complainant  was  entitled  to  have  every  street,  avenue 
and  alley  appearing  on  the  map  opened  and  kept  open. 
Defendants  have  appealed,  and  the  questions  in  issue 
have  been  most  elaborately  and  ably  argued. 

The  case  of  Wilson  v.  Acree,  97  Tenn.,  378  (37  S. 
W.,  90),  is  relied  on  by  complainant  to  support  this 
view.  That  was  a  contest  over  a  single  alley  in  the 
city  of  Chattanooga,  where  it  appeared  that  the  lot 
owners  at  the  end  of  the  alley  had  purchased  when 
the  alley  was  opened,  and  that  it  was  valuable  for 
ingress  and  egress  to  their  lots,  and  that  there  had 
been  a  dedication  thereof  by  public  user. 

The  case  of  Mayor  v.  Howard,  1  Shannon's  Gas.,  68, 
is  also  cited  in  support  of  this  contention.  There 
was  no  written  opinion  in  this  case;  but  from  the 
meager  facts  appearing  in  the  syllabus,  which  is  alone 
published,  it  appears  to  have  been  a  suit  by  the  city  of 
South  Memphis  against  the  original  dedicators  of  a 
public  square  to  prevent  them  from  closing  it.  The 
court  held  in  favor  of  the  city,  declaring  that  the 
square  had  been  dedicated  to  the  public  use,  and  re- 
fused to  allow  it  to  be  closed. 

The  case  of  Mayor  v.  CUll,  1  Shannon's  Tenn.  Cas., 
326,  is  said  to  support  the  complainant.  That  suit 
also  involved  the  question  of  closing  a  public  square. 
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It  appeared  that  the  square  had  been  exempt  as  such 
from  taxation  from  the  year  1851  to  the  year  1868, 
and  that  there  had  been  at  least  an  implied  accept- 
ance of  it  by  the  town  of  Tullahoma.  The  court  held 
that  the  public  had  acquired  fixed  rights  in  said 
square,  and  directed  it  to  be  kept  open. 

In  both  the  cases  last  referred  to  the  suits  were 
brought  by  towns  in  their  municipal  capacities,  and 
it  is  apparent  that  the  squares  in  question  had  been 
accepted  by  the  municipal  authorities,  and  that  lots 
had  been  bought  with  reference  thereto.  In  all  three 
of  the  cases  mentioned  it  appears  that  the  rights  of 
the  public  had  attached. 

Elliott,  Roads  &  S.  (2d  Ed.),  sec.  120,  is  also  relied 
on  in  support  of  complainant's  contention.  The  au- 
thor, in  the  first  part  of  this  section,  announces  the 
well-recognized  doctrine  that  those  who  buy  lots  abut- 
ting on  a  street  laid  out  on  a  map  or  plat  have  a  right 
to  insist  upon  the  opening  of  said  street.  He  then 
follows  this  up  with  the  statement  that  all  who  buy 
with  reference  to  a  general  plan  disclosed  by  a  map 
or  plat  acquire  a  right  in  all  the  public  ways  desig- 
nated therein.  The  learned  author  must  have  used  the 
expression  "public  ways''  to  mean  ways  in  which  the 
public  had  acquired  rights  by  acceptance,  user  or 
otherwise. 

At  any  rate,  the  weight  of  authority  is  opposed  to 
complainant's  contention.  The  sound  rule,  it  seems 
to  us,  is  laid  down  in  Jones,  Easem.,  sec.  347,  as  fol- 
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lows:  "When  land  is  sold  by  reference  to  a  plan 
upon  which  several  streets  and  avenues  are  laid  out, 
the  grantee  does  not  necessarily  acquire  an  easement 
in  all  such  streets  or  ways.  He  acquires  an  easement 
in  the  street  or  way  upon  which  his  lot  is  situated, 
and  in  such  other  streets  or  ways  as  are  necessary  or 
convenient  to  enable  him  to  reach  a  highway.  He  ac- 
quires no  easement  in  a  street  or  way  which  his  land 
does  not  touch,  and  which  does  not  lead  to  a  highway ; 
and  he  is  not  entitled  to  an  injunction  or  other  rem- 
edy by  reason  of  an  obstruction  to  such  street  or  way." 

The  cases  cited  by  the  author,  so  far  as  we  have  had 
access  to  them,  fully  sustain  this  statement  of  the 
law.  Badeait  v.  Meady  14  Barb.,  328,  was  a  case  where 
the  plaintijff  purchased  one  lot  in  a  village  site  which 
had  been  laid  off  and  platted  into  lots,  streets  and  al- 
leys. The  defendant  obstructed  one  of  the  roads  by 
an  inclosure,  and  plaintiff  enjoined  him.  The  court 
granted  relief  to  the  extent  that  the  obstructed  road 
adjoined  plaintiff's  premises,  and,  if  necessary,  out 
to  the  common  highway,  but  declined  to  go  further. 

Where  complainants,  who  bought  a  lot  with  refer- 
ence to  a  plat,  one  side  of  the  lot  being  bounded  by 
an  avenue,  sought  not  only  to  have  said  avenue  open- 
ed, but  also  to  have  the  fences  obstructing  other 
streets  removed,  the  supreme  court  of  Rhode  Island 
held  that,  though  complainants  may  have  a  technical 
right  to  pass  and  repass  over  the  othei  streets,  it 
would  seem  that  a  removal  of  the  fences  therefrom 
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would  be  of  no  real  benefit  to  them,  while  it  would 
oblige  the  defendant  to  incur  a  great  deal  of  additional 
trouble  and  expense  to  protect  his  property,  and  that 
complainants  would  be  left  to  their  remedy  at  law, 
without  ordering  a  removal.  Chapin  v.  Brown,  10 
AtL,  639. 

The  supreme  court  of  Michigan,  through  Judge 
Cooley,  in  the  case  of  Bell  v.  Todd,  51  Mich.,  21  (16 
N.  W.,  304),  which  is  quite  similar  in  its  facts  to  the 
one  at  bar,  where  the  unused  streets  and  alleys  of  a 
"boom"  town  were  obstructed,  refused  to  have  the 
obstructions  removed  upon  a  suit  by  lot  purchasers 
who  bought  with  reference  to  the  plat  of  the  town  site^ 
because  it  would  inflict  serious  injury  on  defendant, 
and  prevent  his  making  valuable  use  of  his  premises, 
w^ith  no  corresponding  advantage  to  any  one. 

The  syllabus  of  this  case,  which  correctly  summar- 
izes the  holding  of  the  court,  is  as  follows :  "The  rule 
that  those  who  purchase  by  reference  to  a  plat  are  en- 
titled to  the  use  of  the  street  upon  which  the  pur- 
chased premises  appear  to  abut  and  of  all  connecting 
streets  does  not  apply  in  a  case  where  a  plat  was 
never  acknowledged,  nor  the  dedication  thereby  ac- 
cepted, nor  the  streets  laid  out  on  it  used  or  capable 
of  use;  and  where  the  streets  were  neither  ways  of 
necessity  nor  of  convenience,  and  no  equities  were 
shown  against  closing  them  for  the  benefit  of  indi- 
vidual interests." 

This  court  has  held,  in  the  case  of  Scott  v.  Cheat- 
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ham,  12  Heisk.,  719,  that,  when  the  owner  sells  prop- 
erty bounding  the  same  by  streets  and  alleys,  he  would 
be  estopped,  as  against  his  vendee,  from  denying  the 
existence  of  such  streets  and  alleys;  but  an  easement 
is  not  created  unless  the  dedication  is  accepted  by 
the  public  by  user  or  otherwise.  "Two  things  are  neces- 
sary to  constitute  a  dedication  at  common  law  of  pri- 
vate property  to  public  use :  First,  th»^  must  be  a 
plain  and  unequivocal  intention  on  the  part  of  the 
owner  to  appropriate  the  property  to  public  use;  and, 
secondly,  there  must  be  an  acceptance  by  user  or 
otherwise  on  the  part  of  the  public."    Id. 

To  the  same  effect  is  Mathia  v.  Pa/rham,  1  T^ttn. 
Ohi,  533,  and  authorities  there  cited,  where  the  follow- 
ing language  is  used:  "To  preclude  the  owner  of 
land  from  revoking  the  dedication  of  a  street,  how- 
ever decisively  his  intention  to  dedicate  may  be  mani- 
fested, there  must  be  an  acceptance  either  by  formal 
act  of  the  public  authorities  or  by  common  use,  show- 
ing a  clear  intent  to  accept  and  enjoy  tne  easement 
for  the  specific  purpose  of  the  proposed  dedication." 

A  municipal  corporation,  when  it  is  expedient,  may 
close  a  public  street,  but  this  must  be  done  subject  to 
the  right  of  lot  owners  whose  property  abuts  on  said 
street  to  compensation.  In  such  case,  however,  it 
seems  that  the  owner  of  property  on  another  street 
in  the  same  municipality  would  have  no  right  to  com- 
pensation. State  V.  Taylor,  107  Tenn.,  455  (64  S. 
W.,  766). 
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In  view  of  these  principles  and  the  facts  of  the  case, 
we  are  constrained  to  hold  that  the  court  of  chancery 
appeals  erred  in  directing  all  the  streets  and  alleyd 
on  the  map  of  East  Cumberland  Gap  to  be  opened. 
Complainant's  relief  will  be  limited  to  the  opening 
of  such  streets,  avenues  and  alleys  as  his  lots  abut  on. 
This  will  aflford  him  the  necessary  and  convenient 
ingress  and  egress  to  his  property,  and  will  cause 
no  unnecessary  injury  to  defendants. 

The  decree  of  the  court  of  chancery  appeals  is  ac- 
cordingly so  modified. 
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D.  M.  Steward  Mfg.  Co.  v.  Steward  et  als. 

AND 

Montague  et  als.  v.  Steward  et  als. 
{Knoxville.     September  Term,  1902.) 

1.    PATENTS.     Rights     of    inventor    before     issuance    of 
patent. 

The  inventor  of  a  new  and  useful  improvement  in  a  patentable 
article  has  no  exclusive  right  to  its  use  and  manufacture 
until  he  obtains  a  patent  therefor;  and  no  suit  can  be 
maintained  by  the  inventor  against  cmy  one  for  its  use, 
manufacture  or  sale  until  a  patent  has  been  obtained.  {Post, 
pp.  301-302.) 

Cases  cited:  Gayler  v.  Wilder,  10  How.,  477,  493  (U.  S.); 
Marsh  v.  Nichols,  Shepard  &  Co.,  128  U.  S.,  605,  612;  Dur- 
ham V,  Seymour,  161  U.  S.,  235;  Rein  v.  Clayton,  37  Fed. 
Rep.,  354-468. 

8.    8AMB.    Use    by  employer    o     invention   of  employee— 
License  presumed,  when. 

When  a  person,  in  the  employment  of  another  in  a  certain 
line  of  work,  devises  an  improved  method  or  Instrument 
for  doing  that  work,  and  uses  the  employer's  property  and 
the  service  of  co-employees  to  develop  his  invention  into 
practicable  form,  and  assents  to  Its  use  by  his  employer, 
he  is  presumed  to  have  so  far  recognized  the  obligations  of 
his  service,  and  the  benefits  resulting  to  him  from  the  use  of 
the  property,  as  to  have  given  his  employer  an  irrevocable 
license  to  use  his  invention.     {Post,  pp.,  305-306.) 

Case  cited:     Solomon  v.  United  States,  137  U.  S.,  342. 

8.    SAMS.    Same. 

The  employee,  himself  the  owner  of  a  patent,  can  not,  without 
his  employer's  consent,  and  in  the  absence  of  a  special  ar- 
rangement for  compensation,  introduce  his  patented  article 
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into  the  business  of  his  employer  and  afterwards  demand 
royalties^  damages  or  profits  from  his  ^nployer  for  such 
use.     (Po8t,  pp.  306-307.) 

Cases  cited:  Barry  i?.  Crane  (C.  C),  22  Fed.  Rep.,  396-7;  Tube 
Works  V.  Brldgewater  Iron  Co.  (C.  C),  26  Fed.  Rep.,  334; 
McCIurg  V,  Kingsland,  1  How.,  203;  Gill  v.  United  States, 
160  U.  S.,  426;  Manufacturing  Co.  v.  Elustis,  51  N.  J.  Bq.,  565. 

4.  GOBPOBATION.    Officers  of,  are  trustees  for  cestui   que 
trust. 

The  officers  and  directors  of  a  corporation  occupy  a  position 
of  trust,  and  will  not  be  allowed  to  deal  with  the  corporate 
funds  and  property  for  their  individual  gain.  They  will 
not  be  permitted  to  deal  for  the  corporation  and  for  themselves 
at  the  same  time;  and,  as  trustees;  they  will  be  held  to  ac- 
count for  all  profits  made  by  their  use  of  corporate  property 
and  assets.     (Post,  pp,  303-305.) 

Citing:  Thompson  on  Corporations,  sees.  4010-4022;  Bank  v. 
Down«y,  53  Cal.,  466  (31  Am.  Rep.,  62);  Mallory  v.  Mallory- 
Wheeler  Co.,  61  Conn.,  131. 

5.  PATENTS.    By  corporate  officers— Oase  in  judgment. 

Defendant  Steward,  being  the  president  and  general  manager 
of  complainant  manufacturing  company,  while  in  its  employ 
invented  useful  and  valuable  gas  tips,  which  he  caused  to  be 
manufactured  by  complainant,  without  any  contract  for  the 
pajrment  of  royalties;  he  directed  an  employee  of  the  com- 
pany to  ascertain  the  exact  cost  of  manufacture,  to  which 
he  added  one  hundred  and  fifty  per  cent  as  profit  to  com- 
plainant company,  and  then  sold  the  tips  to  himself,  doing 
business  under  another  name,  at  cost  and  said  profit  added;  he 
then  placed  the  tips  on  the  market  at  a  price  double  that 
paid  complainant  company  and  realized  large  profi*ts  from 
sales  so  made.  These  transactions  were  without  the  knowl- 
edge or  consent  of  the  directors  of  complainant  company,  of 
whom  defendant  was  the  largest  stockholder  and  the  active 
and  controlling  manager.     Suit  by  complainant  for  profits. 

Heu>:  Ist.  Defendant  was  not  entitled  to  recover  royalties 
on  tips  manufactured  prior  to  the  issuance  of  his  patents. 
2d.  That  defendant  must  account  to  complainant  for  all 
profits  realized  by  him  on  the  resale  of  the  tips  belonging 

Cat«8  1-10 
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to  complainant  company  and  sold  to  himself  at  cost  and 
one  hundred  and  fifty  per  cent  added.  {Post,  pp.  290-307.) 


I 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.  M.  McCONNELL,  Chancellor. 

Pritchard  &  SiZBR,  for  Manufacturing  Company 
and  Montague. 

Brown  &  Spurlock^  for  D.  M.  Steward. 

Mr.  Justice  McAlister  delivered  the  opinion  of 
the  Court 

These  consolidated  causes  are  before  the  court  on 
the  appeal  of  the  defendant,  D.  M.  Steward.  The 
only  question  now  submitted  for  our  determination 
is  whether  the  said  Steward  is  liable  to  the  complain- 
ant corporation  for  certain  profits  made  by  him  in 
the  sale  of  acetylene  gas  burners,  a  mechanical  con- 
trivance invented  by  him  while  manager  of  said  cor- 
poration, or  whether  the  profits  arising  from  said 
source  were  the  individual  property  of  Steward. 

The  original  bill,  filed  June  15,  1899,  allied  that 
from  March  1,  1898,  to  March  1,  1899,  large  quanti- 
ties of  gas  tips  that  were  manufactured  by  the  cor- 
poration had  been  turned  over  to  the  State  Line  Talc 
Company  at  prices  ranging  from  f  1.25  to  f4  per  gross; 
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that  prior  to  March  1, 1898,  the  corporation  had  been 
receiving  f 9  -per  gross  for  these  same  tips,  and  the 
market  price  was  the  same  from  March  1,  1898,  to 
March  1,  1899,  and  during  this  last  period  the  cor- 
poration's burners  had  been  sold  for  that  price  by 
D.  M.  Steward  in  the  name  of  the  State  Line  Talc 
Company;  that  the  result  of  this  conduct  was  that 
D.  M.  Steward  had  been  selling  to  himself,  and  mak- 
ing a  profit  out  of  the  goods  of  the  corporation,  which 
he  should  have  made  for  the  corporation  itself. 

The  answer  of  defendant  denied  that  D.  M.  Stew- 
ard had  turned  over  to  the  State  Line  Talc  Company 
tips  which  previous  to  March,  1898,  had  been  manu- 
factured and  sold  by  the  corporation  on  its  own  ac- 
count. On  the  contrary,  it  was  averred  that  the  cor- 
poration owned  none  of  the  patents  covering  acety- 
lene gas  tips,  and  that  the  tips  it  had  made  and  sold 
for  19  per  gross  were  covered  by  the  patent  of  C.  S. 
Steward,  and  that  the  directors  of  the  corporation 
had  recognized  his  claims,  and  agreed  to  pay  him  a 
royalty,  leaving  in  reserve  his  right  to  an  account 
for  past  infringements;  that  the  tips  made  after 
March,  1898,  and  turned  over  to  the  State  Line  Talc 
Company,  were  tips  which  he  had  invented  at  his  own 
expense,  and  after  several  years  of  experiment  and 
failures,  and  that  he  had  applied  for  patents  on  these 
inventions  as  follows :  For  the  Acme,  in  March,  1898 ; 
for  the  Wonder,  in  December,  1898;  that  the  claim 
for  the  first  was  still  pending,  but  the  second  had  been 
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allowed.  It  was  admitted  that  there  was  a  large 
profit  in  the  sale  of  these  tips,  because  they  were  the 
latest  and  best  on  the  market,  but  it  was  denied  that 
this  profit  belonged  to  complainants.  It  was  also 
admitted  that  he  had  assigned  his  interest  in  said 
patents  to  the  State  Line  Talc  Company,  and  had  as- 
signed the  business  of  the  latter  to  his  daughter,  who 
carried  it  on ;  but  all  fraud  in  said  assignments  was 
denied,  because  the  property  was  his  own,  to  do  with 
as  he  pleased. 

On  the  30th  day  of  August,  1899,  was  filed  an 
amended  bill.  In  this  amended  bill  it  was  allied 
that  the  acetylene  gas  tips  which  the  corporation  had 
been  selling  for  J9  prior  to  March  1,  1898,  were  like 
the  tip  covered  by  C.  S.  Steward's  patent,  but  that 
in  April,  1898,  a  controversy  having  arisen  as  to  com- 
plainant's right  to  manufacture  them,  he  had  agreed 
to  give  the  right  for  a  royalty  of  |2  per  gross.  It  is 
further  averred  that  in  March,  1898,  D.  M.  Steward 
applied  for  patent  on  his  Acme  burner,  and,  some 
time  after  the  arrangement  had  been  made  with  C. 
S.  Steward  to  manufacture  his  Bulb  burner,  D.  M. 
Steward  ceased  manufacturing  it,  and  took  up  the 
manufacture  at  complainant's  factory  of  the  Acme 
burner,  but  that,  instead  of  selling  this  tip  as  the 
property  of  complainant,  he  paid  it  only  $4  per  gross 
for  manufacturing  it,  and  turned  it  over  to  be  sold 
as  the  property  of  the  State  Line  Talc  Company,  which 
sold  them  at  $8  per  gross.    It  is  further  averred  that 
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the  Wonder  tip,  on  which  he  had  applied  for  patent, 
was  made  and  sold  in  the  same  manner. 

It  is  further  charged  that  the  directors  were  not 
informed  of  these  transactions ;  that  no  contract  was 
made  for  the  manufacture  of  tips  by  complainant  for 
defendant,  and,  if  D.  M.  Steward  was  entitled  to  any 
royalty,  it  should  not  exceed  what  the  company  had 
agreed  to  pay  C.  S.  Steward  under  his  patent.  The 
reasons  defendant  was  not  entitled  to  any  royalty 
from  complainant  for  using  the  patents  are 
then  averred  as  follows:  "But  complainant 
shows  further  that  both  these  alleged  inven- 
tions were  conceived  and  carried  out  while  de- 
fendant, D.  M.  Steward,  was  in  the  employ 
of  complainant,  receiving  a  salary  to  manage  its  busi- 
ness, and  under  obligations  to  use  his  time  and  skill 
to  advance  its  interests;  that  in  developing  his  said 
inventions,  and  putting  them  in  practical  form,  said 
defendant  used  complainant's  material  and  machin- 
ery, the  labor  and  skill  of  its  employees,  and  his  own 
time,  which  complainant  paid  him  for,  and  that  he 
has  expressly  assented  to  the  use  of  said  inventions 
by  complainant.  And  not  only  has  said  defendant 
never  given  any  notice  to  complainant's  other  direct- 
ors or  stockholders  that  he  intended  to  charge  a  roy- 
alty for  the  use  of  said  invention,  but  he  expressly 
stated  to  one  of  complainant's  directors  shortly  before 
March  1,  1898,  that  he  would  not  do  so,  so  long  as  he 
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should  be  a  stockholder  in  complainant,  and  that 
complainant  would  make  the  tips  under  his  invention. 

In  view  of  these  facts,  complainant  is  advised  and 
charges  that  defendant  Steward  had  no  right,  either 
in  his  own  name,  or  in  that  of  his  daughter  or  the 
State  Line  Talc  Company,  to  charge  complainant  any- 
thing for  the  use  of  his  said  inventions,  at  least  so 
long  as  he  continues  to  be  a  stockholder  in  complain- 
ant." 

The  bill  further  charged  that  for  some  reason  the 
application  for  the  Acme  tip  had  been  held  up,  and 
says:  "If  the  application  is  rejected,  defendant 
would,  of  course,  have  no  right  to  charge  any  one  for 
the  use  of  his  alleged  invention." 

In  answer  to  this  bill,  defendant  admits  that  D.  M. 
Steward  was  the  inventor  of  the  two  tips  named,  but 
he  denies  that  they  were  invented  at  complainant's 
expense,  or  that  he  ever  gave  to  complainant  the  use 
of  his  patents.  It  is  averred  that  complainant  manu- 
factured these  tips  for  the  State  Line  Talc  Company 
in  the  regular  course  of  its  business,  and  just  as  it 
did  for  others  who  owned  patents  for  the  same  kind 
of  tips,  except  that  the  profit  allowed  was  much  larger 
on  this  than  in  other  contracts.  The  answer  avers 
further  that  the  complainant  knew  that  the  patent 
for  the  Acme  tip  would  be  issued,  because  he  had  al- 
ready filed  a  letter  showing  allowance  of  all  the  es- 
sential claims. 

The  chancellor  decreed  that  complainants  were  en- 
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titled  to  recover  all  the  profits  made  by  the  State  Line 
Talc  Company  for  sale  of  the  Acme  and  Wonder  tips, 
lees  a  reasonable  royalty,  which  he  fixed  on  the  same 
basis  as  shown  by  the  agreement  with  C.  S.  Steward, 
and  less  certain  expenses  of  selling. 

From  this  decree,  both  parties  appealed.  Complain- 
ant's assignment  was  "that  the  chancellor  erred  in 
adjudging  and  decreeing  that  defendant  Sjteward  was 
entitled  to  royalty  on  all  or  any  burners  or  tips  made 
by  D.  M.  Steward  Manufacturing  Company  in  the 
forms  covered  by  his  inventions.'' 

Defendant's  assignment  was  (1)  "that  the  chan- 
cellor erred  in  holding  that  complainants  were  enti- 
tled to  the  profits  made  in  the  sale  of  tips  covered  by 
the  patents  of  D.  M.  Steward;  (2)  in  assuming  to 
impose  on  defendant  a  contract  for  royalty,  and  (3) 
in  not  decreeing  that  defendant  paid  complainant  a 
fair  and  reasonable  price  for  all  that  was  due  it." 

The  court  of  appeals  held  that  complainants  were 
entitled  to  all  the  profits  made  in  the  sale  of  the  Acme 
and  Wonder  tips,  reversing  the  chancellor  even  as 
to  the  allowance  of  a  royalty. 

Assignment  of  errors:  "(1)  The  court  erred  in 
holding  that  complainants  were  entitled  to  the  profit 
made  by  the  defendant  in  the  sale  of  his  own  inven- 
tions, notwithstanding  the  fact  that  more  than  a  fair 
price  had  been  paid  for  the  manufacture  of  the  goods." 

The  following  facts  were  found  by  the  court  of  chan- 
cery appeals:     "Complainant,    the   D.    M.    Steward 
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Manufacturing  Company,  b^an  business  in  Chatta- 
nooga in  1889.  Its  business  was  to  manufacture  slate 
pencils,  a  variety  of  crayons,  gas  tips,  gas  burners, 
talc  crayons  and  similar  articles,  with  the  usual 
powers  of  such  a  corporation  to  sell  its  product.  It 
also  manufactures  gas  tips  on  the  orders  of  some 
other  concerns,  charging  them  for  the  cost  of  manu- 
facture and  some  profit  besides." 

The  defendant,  D.  M.  Steward,  was  the  president 
and  general  manager  of  complainant  corporation.  He 
was  its  largest  stockholder,  its  only  salaried  officer, 
and  the  only  person  interested  in  it  who  had  a  prac- 
tical knowledge  of  its  business,  the  other  stockholders 
being  all  engaged  in  separate  occupations,  and  devot- 
ing no  time  to  the  affairs  of  complainant. 

The  business  was  wholly  unfamiliar  to  the  other 
stockholders,  and  the  result  was  that  Mr.  Steward, 
for  about  ten  years,  was  permitted  to  manage  the 
company  pretty  much  as  he  saw  proper,  the  directors 
knowing  little  about  the  internal  management,  and 
giving  no  attention  to  it,  or  practically  none,  except 
to  receive  his  report  at  meetings.  For  a  long  time 
the  company  was  in  debt,  and  Mr.  Steward  indorsed 
for  it  and  otherwise  nursed  it,  giving  his  whole  time 
and  attention  to  it,  until  finally  it  became  free  of 
debt. 

About  the  year  1897  the  use  of  acetylene  gas  for 
lighting  purposes  had  become  quite  general,  and  as 
its  use  required  a  peculiar  form  of  tip  or  burner, 
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diflferent  from  the  ordinary  gas  tip,  the  manufacture 
of  such  tips  became  a  business  of  some  importance 
and  magnitude.  At  this  time  Clarence  or  O.  S.  Stew- 
ard, a  son  of  defendant  D.  M.,  was  in  the  employ  of 
complainant  corporation,  and  some  time  prior  to  1897 
he  invented  or  designed  a  form  of  burner  for  acety- 
lene gas,  on  which  he  obtained  a  patent,  and  which 
was  used  by  complainant  in  the  manufacture  of  such 
burners  for  some  time.  So  long  as  Clarence  was  con- 
nected with  complainant  company  and  in  its  employ, 
he  was  never  paid  and  never  demanded  any  royalty 
for  the  use  of  his  invention  by  complainant;  but  in 
April,  1898,  he  left  complainant's  employ,  and  about 
June  or  July  of  that  year  he  raised  the  contention 
that,  as  he  was  no  longer  connected  with  the  com- 
pany, they  ought  to  pay  him  a  royalty  for  the  use  of 
his  patent.  No  particular  attention  seems  to  have 
been  paid  to  his  insistence  in  this  regard  until  April, 
1899,  at  which  time  an  agreement  was  made  between 
him  and  the  directors  of  complainant  corporation  by 
which  complainant  was  given  the  right  to  manufac- 
ture tips  or  burners  in  the  form  covered  by  his  patent 
for  a  period  of  three  months  on  payment  to  him  of  a 
royalty  of  $2  per  gross  on  all  tips  so  made.  Under 
this  contract  complainant  made  about  $7  per  gross 
on  the  manufacture  of  this  tip,  the  selling  price  being 
^  per  gross,  and  the  royalty  paid  being  f  2  per  gross. 
During  the  time  that  Clarence  was  asserting  his 
claim  for  royalty,  and  in  connection  with  his  claim, 
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D.  M.  Steward  stated  to  Linus  Llewellyn,  the  secre- 
tary and  one  of  the  stockholders  of  complainant  cor- 
poration, that  he  had  an  acetylene  gas  tip  ^in  his 
mind,'  which,  when  he  had  perfected  the  invention, 
he  would  use  in  the  manufacture  of  tips  by  complain- 
ant, and  that  he  would  charge  no  royalty  for  its  use 
so  long  as  he  was  connected  with  complainant." 

He  applied  for  a  patent  on  the  Acme  tip  in  March, 
1898,  and  the  patent  was  allowed  on  July  27,  1899. 
He  applied  for  a  patent  on  the  Wonder  tip  December 
8,  1898,  and  it  was  allowed  July  25,  1899. 

The  court  of  appeals  says :  "In  inventing  the  two 
tips  above  mentioned,  the  Acme  and  the  Wonder, 
the  work  thereon  was  done  by  defendant  at  home  and 
at  night,  except  a  small  amount  which  he  had  done  at 
complainant's  factory,  as  shown  by  the  books  of  the 
company,  for  all  of  which  he  was  charged  at  the  time: 
that  about  the  time  the  inventions  were  perfected, 
and  patents  applied  for,  and  before  any  tips  or  burn- 
ers covered  by  said  patents  were  manufactured  for 
sale,  D.  M.  Steward  assigned  his  interest  therein  to 
the  State  Line  Talc  Company. 

"This  State  Line  Talc  Company  was  a  name  under 
which  D.  M.  Steward  had  been  carrying  on  a  talc 
mine  for  about  ten  years,  and  under  which  he  trans- 
acted most  of  his  private  business,  outside  of  his  con- 
nection with  complainant  company,  which  had  his 
name.  In  May,  1898,  he  made  a  transfer  of  this  busi- 
ness to  his  daughter,  Marie  L.  Steward.    No  fact  is 
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stated  or  reason  given  to  impeach  this  transfer,  al- 
though it  is  stated  that  the  State  Line  Talc  Company 
continued  to  be  but  another  name  for  his  private  busi- 


In  June,  1898,  D.  M.  Steward  introduced  the  Acme 
tip,  and  later  the  Wonder  tip,  into  the  business  of 
the  complainant  company,  and  this  business  soon  dis- 
placed the  manufacture  of  the  Bulb  tip,  already  re- 
ferred to.  "The  Bulb  tip,"  says  the  court,  "sold  fairly 
welly  but  was  nothing  like  so  popular  as  the  Acme 
and  Wonder  tips  subsequently  proved  to  be." 

The  board  of  directors  were  not  consulted  about 
the  manufacture  of  the  Acme  and  Wonder  tips  by 
the  defendant  company.  What  was  actually  done  is 
thus  stated  by  the  court  of  appeals :  "He  made  the 
substitution  in  the  following  manner:  He  directed 
certain  of  the  employees  of  the  company  to  make  an  ac- 
curate estimate  of  the  cost  of  manufacturing  the  new 
tips,  and  the  cost  of  material  entering  into  them. 
Upon  this  cost  being  so  ascertained,  first  with  regard 
to  the  Acme  tip,  he  directed  the  bookkeeper  of  com- 
plainant to  add  one  hundred  and  fifty  per  cent,  as 
profit  to  the  company.  This  resulted,  under  the  ar- 
rangement, in  an  allowance  of  $4  per  gross  to  the 
complainant  company  for  the  manufacture  of  the 
tips.  That  is  to  say,  the  arrangement,  if  a  legal  one, 
was  that  Mr.  Steward  employed  the  complainant  com- 
pany to  manufacture  his  tips  at  f  4  per  gross,  the  tips. 
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when  manufactured,  to  belong,  not  to  the  company, 
but  to  him. 

The  defect  in  this  arrangement,  viewed  from  the 
standpoint  of  contract,  was  that  Mr.  Steward  was  sub- 
stantially contracting  with  himself,  because  he  had 
the  entire  management  of  the  business  of  the  com- 
plainant company,  and  made  the  arrangement  without 
consulting  the  board  of  directors  or  the  stockholders. 

As  a  part  of  this  new  plan  of  business,  Mr.  Stew- 
ard had  the  entire  product  of  tips,  when  so  manu- 
factured, delivered  to  himself  under  the  business  name 
of  the  State  Line  Talc  Company,  and  under  'that 
name  they  were  sold  to  the  trade  at  f  8  per  gross,  Mr. 
Steward  thereby  making  f  4  per  gross  on  the  product.^' 

On  these  facts,  the  court  of  chancery  appeals  was  of 
opinion  that  the  defendant.  Steward,  should  be  held 
to  account  to  complainant  as  a  trustee,  and  he  is 
liable  for  the  entire  proceeds  of  the  sale  of  the  tips, 
less,  at  the  most,  the  expense  of  putting  them  on  the 
market.  On  this  basis  that  court  held  that  defendant 
D.  M.  Steward  should  be  charged  with  the  amount  the 
tips  sold  for,  to-wit,  |36,223.64;  that  he  should  be 
credited  with  tips  returned,  to-wit,  $2,398.30,  and 
with  exx>ense  of  selling  the  tips,  to-wit,  f  2,099.32 ;  and 
that  a  decree  may  be  entered  against  him  for  this  bal- 
ance, with  interest  from  August  31,  1899.  The  court 
declined  to  allow  Steward  any  royalty  for  the  use 
of  his  invention. 

We  do  not  think  there  is  anything  in  the  decree 
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of  the  court  of  chancery  appeals  of  which  the  defend- 
ant can  justly  complain.  Two  controlling  reasons 
appear  to  us  why  defendant  Steward  should  not  be 
allowed  any  compensation,  as  against  complainant 
company,  for  the  use  his  invention.  In  the  first 
place,  the  court  of  chancery  appeals  finds  that  the 
tips  involved  in  this  litigation  were  all  manufactured 
prior  to  August  31,  1899,  and  that  it  is  not  clearly 
proven  that  either  of  these  patents  was  granted  prior 
to  that  date.  The  court  found  that  the  Acme  patent 
was  not  issued  until  October  31,  1892,  and  the  Won- 
der was  not  granted  any  earlier.  It  thus  appears  that 
court  specifically  finds  that,  when  defendant  Steward 
placed  the  two  tips  with  the  complainant  company 
for  manufacture,  they  were  not  patented  articles  at 
all,  but  were  merely  applications  for  patents  then 
pending,  and  that  the  letters  patent  were  not  issued 
until  after  August  31,  1899,  at  which  date  the  com- 
pany ceased  the  manufacture  of  the  tips.  It  is  well 
settled  that :  "The  inventor  of  a  new  and  useful  im- 
provement certainly  has  no  exclusive  right  to  it  until 
he  obtains  a  patent.  This  right  is  created  by  the 
patent,  and  no  suit  can  be  maintained  by  the  inventor 
against  any  one  for  using  it  before  the  {mtent  is  is- 
sued. ...  It  [the  monopoly]  is  created  by  the 
act  of  congress,  and  no  rights  can  be  acquired  in  it 
unless  authorized  by  statute,  and  in  the  manner  the 
statute  prescribes."  Gayler  v.  Wilder,  10  How.,  477, 
493  (13L.  Ed.,  504). 
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"The  mere  circumstances  of  inventing  and  con- 
structing a  machine  could  no  more  inhibit  its  imita- 
tion than  would  the  structure  or  interior  arrange- 
ment of  a  house  of  peculiar  ingenuity  or  convenience 
prevent  the  like  imitation  by  any  one  who  could  pos- 
sess himself  of  its  plan.  The  mere  mental  process  of 
devising  an  invention  enters  not  into  the  nature  of 
property,  according  to  the  common  law."  Id.,  page 
503;  10  How.,  13  L.  Ed.,  504. 

"Until  the  patent  is  issued,  there  is  no  property 
right  in  it;  that  is,  no  such  right  as  the  inventor  can 
enforce.  Until  then  there  is  no  power  over  its  use, 
which  is  one  of  the  elements  of  a  right  of  property  in 
anything  capable  of  ownership."  Marsh  v.  Nichols, 
Shcpard  d  Co,,  128  U.  S.,  605,  612  (9  Sup.  Ct.,  168, 
170;  32  L.  Ed.,  538).  And  see,  also,  Durham  v.  Sey- 
mour, 161 U.  S.,  235  (16  Sup.  Ct,  452;  40  L.  Ed.,  682). 

"The  effect  of  assuming  cognizance  of  a  patent  be- 
fore the  patent  is  granted  would  be  to  extend  the  life 
of  the  patent  beyond  the  seventeen  years,  by  the  time, 
which  naay  be  months  and  even  years,  during  which 
the  application  is  pending  in  the  patent  office."  Rein 
V.  Clayton  (C.  C),  37  Fed.,  354,  358  (3  L.  R.  A.,  78). 

There  is  no  basis  for  an  implied  contract  in  this 
case  that  the  complainant  company  would  compen- 
sate defendant  for  the  use  of  his  contrivance,  for  the 
reason  that  at  that  time  defendant  had  no  exclusive 
property  right  in  the  invention,  and  hence  there  could 
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have  been  no  appropriation  of  defendant's  property 
to  the  company. 

Again,  we  think  it  quite  plain  upon  the  facts  dis- 
closed herein  that  the  profits  derived  from  the  sale 
of  the  tips  belonged  to  the  company,  since  they  were 
made  by  its  manager  in  the  course  of  the  business  of 
the  company,  and  from  its  material.  We  think  it 
fundamental  and  axiomatic  that  the  business  man- 
ager of  a  corporation  or  partnership,  selected  to  man- 
age the  company's  business  for  the  best  interest  of 
the  partners  or  corporators,  can  not  be  permitted  to 
contract  with  the  corporation,  and  turn  into  his  own 
pockets  profits  which  legitimately  belong  to  the  cor- 
porators. 

"Directors  and  officers  of  a  corporation  occupy  a 
position  of  trust,  and  must  act  in  the  utmost  good 
faith.  They  will  not  be  allowed  to  deal  with  the  cor- 
porate funds  and  property  for  their  own  private  gain. 
They  have  no  right  to  deal  for  themselves  and  for  the 
corporation  at  the  same  time,  and  they  must  account 
for  the  profits  made  by  the  use  of  the  company's  as- 
sets, and  for  money  made  by  a  breach  of  trust."  3 
Thomp.  Corp.,  sec.  4010. 

"The  principle  has  a  two-fold  operation:  If  the 
contract  is  executed,  and  the  director  or  other  fiducl* 
ary  has  received  the  benefit,  the  law  appropriates  the 
benefit  to  the  corporation  or  other  cestui  que  trust; 
but,  if  the  agreement  remains  executory,  the  law 
avoids  it  altogether."    3  Thomp.    Corp.,   sec.    4022. 
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See,  also,  Id.,  sees.  4011,  4016,  4024,  4033,  4037,  4043, 
4049. 

^When  a  director  of  a  bank  loaned  its  money,  and 
took  from  the  borrower  a  note  running  to  the  bank 
for  the  amount  loaned  and  interest,  .but  at  the  same 
time,  and  as  part  of  the  same  transaction,  made  an 
agreement  that  he  should  participate  in  the  profits 
of  a  purchase  and  sale  of  certain  lands,  it  was  held 
that  the  profits  thus  contracted  for  belonged  to  the 
bank."  Bank  v.  Downey,  53  Gal.,  466  (31  Am.  Rep., 
62).  See,  also,  Mallory  v.  Mallory-yi'lieeler  Co.,  61 
Conn.,  131  (23  Atl.,  708). 

It  is  conceded  in  this  case  that  the  gas  burners  in- 
volved were  made  entirely  at  the  expense  of  the  com- 
plainant company.  In  the  case  of  Warehouse  Co.  v. 
Davis,  81  Minn.,  210  (83  N.  W.,  531),  the  question 
was  under  review.  In  that  case  "defendant  was  the 
managing  agent  of  the  plaintiff,  which  was  a  ware- 
house corporation  engaged  in  the  business  of  receiv- 
ing, forwarding  and  selling  grain,  for  which  it  re- 
ceived a  certain  commission.  Defendant,  while  act- 
ing a«  such  agent  and  manager  of  the  corporation, 
bought  for  himself  from  two  third  parties  certain 
grain  stored  in  the  warehouse  of  the  corporation,  and 
shipped  and  sold  it  at  a  profit.  After  allowing  on  the 
grain  which  is  so  purchased,  the  customary  commis- 
sion charged  by  plaintiff,  his  profits  amounted  to  over 
|3,500.  He  gave  no  information  to  the  other  stock- 
holders of  these  purchases  in  his  own  behalf,  invested 
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no  money  in  the  enterprise,  and  used  the  name,  credit, 
business  connections,  etc.,  of  the  plaintiff,  without  its 
knowledge  or  consent,  in  the  conduct  of  these  transac- 
tions. It  was  held  that  he  was  bound  to  pay  over  to 
the  corporation  all  the  profit  which  he  had  realized." 
The  facts  of  the  case  at  bar  show  that  defendant,  with- 
out authority  of  complainant  company,  took  over  to 
himself,  at  a  price  which  he  himself  fixed,  complain- 
ant's entire  manufactured  products,  sold  them  at  a 
net  profit  of  f  4  per  gross,  and  appropriated  the  profits. 

It  is  the  contention  of  defendant  that  he  was  the 
r)wner  of  these  manufactured  tips,  for  the  reason  that 
he  invented  the  mechanical  contrivance,  and  that  all 
complainants  were  entitled  to  was  a  reasonable  profit 
for  manufacturing  the  tips.  It  is  not  insisted  that 
defendant  had  an  express  contract  with  his  company 
that  he  should  recover  compensation  for  the  use  of 
his  invention,  and  there  is  no  principle  of  law  that 
would  raise  such  a  contract  by  implication  upon  the 
facts  found  in  this  record. 

In  Solomons  v.  United  States,  137  U.  8.,  342  (11 
Sup.  Ct.,  88;  34  L.  Ed.,  667),  the  rule  is  thus  stated: 
'*When  a  person  in  the  employ  of  another  in  a  certain 
line  of  work  devises  an  improved  method  or  instru- 
ment for  doing  that  work,  and  uses  the  property  of  his 
employer  and  the  service  of  other  employees  to  develop 
and  put  in  practicable  form  his  invention,  and  explicit- 
ly assents  to  the  use  by  the  employer  of  such  invention, 
Si  court  or  jury  trying  the  facts  is  warranted  in  find- 
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ing  that  he  has  so  far  recognized  the  obligations  of 
service  owing  from  his  employment,  and  the  benefits 
resulting  from  his  use  of  the  property,  as  to  have  given 
such  employer  an  irrevocable  license  to  use  such  in- 
vention." 

And  in  Lane  &  Bodley  Go.  v.  Lackey  150  TJ.  S.,  193 
(14  Sup.  Ct.,  78;  37  L.  Ed.,  1049),  it  was  held  that 
such  an  agreement  that  the  employer  should  have  the 
use  of  the  employee's  invention  might  be  implied, 
though  not  expressed. 

"It  can  hardly  be  possible  that  an  employee,  himself 
the  owner  of  a  patent,  can  introduce  this  patented 
device  into  his  employer's  business  without  his  em- 
ployer's consent,  and  without  a  special  agreement  to 
pay  him,  and  afterwards  turn  around  and  demand 
royalties  or  profits  and  damages  from  his  employer 
for  the  use  of  such  device,  especially  in  a  case  like 
this,  where  the  invention  .  .  .  has  been  devel- 
oped and  brought  to  a  practical  condition  at  the  ex^ 
pense  of  his  employer."  Barry  v.  Manufacturing  Co, 
(C.  C),  22  Fed.,  396,  397. 

"The  inventor  and  patentee  having  supervised  and 
directed  the  building  of  a  machine  for  the  defendant 
company,  and  while  in  its  employ,  under  such  cir- 
cumstances, the  defendant  company  may  be  said  to 
have  a  license  to  use  that  particular  machine."  Amer- 
ican Tube  Wo7*ks  v.  Bridgewater  Iron  Co.  (O.  C),  26 
Fed.,  334.  See,  also,  the  following  cases:  McClurg 
V.  Kingsland,  1  How.,  202  (11  L.  Ed.,  102) ;  Qill  v. 
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United  States,  160  U.  8.,  426  (16  Sup.  Ct,  322  (40 
L.  Ed.,  480) ;  Manufacturing  Co.  v.  EustiSy  51  N.  J. 
Eq.,  565  (27  Atl.,  439). 

We  are  entirely  satisfied  with  the  decree  of  the  court 
of  chancery  appeals,  and  the  same  is  affirmed,  with 
costs. 
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Chattanooga  Electric  Ry.  Co.  v.  Cooper,  Adm'r. 

{Knoxville,     September  Term,  1902.) 

1.  PE&SONAL  INJURY— Oontribntory  ntglig^nce— Wrong 
action  produced  by  sadden  peril— General  rule. 

It  is  a  settled  law  that  a  person  placed  in  a  position  of  sudden 
peril  and  injured  by  the  negligent  act  of  another  is  not  barred 
from  his  action  therefor  because  by  reason  of  the  impending 
danger  his  judgment  is  confused  and  he  fails  to  make  the 
most  Judicious  choice  between  the  means  of  escape  from  the 
threatened  injury,  and  takes  a  wrong  step,  which,  had  he 
avoided,  the  injury  would  not  have  occurred.  (PMt,  pp.  311- 
312. 

Cases  cited:  Railroad  Co.  v.  Qurley,  12  Lea,  46;  Marble  Co.  i7. 
Black,  89  Tenn.,  124. 

2.  SAME.    Same.    Same.    Bule  extended. 

The  rule  above  stated  is  not  restricted  to  cases  where  the  peril 
producing  the  confusion  of  judgment  and  the  consequent 
wrong  effort  to  escape  is  the  negligent  act  of  the  party  doing 
the  injury,  but  extends  to  cases  where,  without  fault  him- 
self, the  "person  injured  is  placed  in  a  position  of  sudden 
peril  by  a  third  person  and  absolves  him  from  exercising 
that  degree  of  care  required  under  ordinary  circumstances. 
(Post,  pp.   312-814.) 

8.    SAME.    Same.    Same.    Qualiflcation  of  mle. 

But,  in  order  to  entitle  the  injured  party  to  invoke  the  rule 
above  stated  and  claim  immunity  thereunder,  he  must  have 
been  without  fault  in  placing  himself  in  the  position  of 
peril  or  danger.     {Pwtt,  pp.  313-314.) 

4.    OHABGE  OF  OOUBT.    Contributory  negligence— Sadden 
peril  from  act  of  third  person— Oaae  in  Judgment. 

Plaintiff's  intestate  was  killed  by  an  electric  car,  in  front  of 
which  he  inadvertently  ran  In  a  moment  of  excitement  while 


]  Gates]      SEPTEMBER  TEEM,  1902.  309 

Chattanooga  Elec.  Ry.  Co.  v.  Cooper,  Admr. 


endeavoring  to  escape  appcu-ently  threatened  peril  from  a 
rapidly  advancing  automobile.  There  was  proof  tending 
to  show  negligence  upon  the  part  of  the  mctorman,  in  that 
he  was  looking  at  the  automobile  instead  of  watching  the 
•track  in  front  of  him,  and  but  for  this,  intestate  would  not 
have  been  killed.  Defendant  insisted  that  intestate  could 
have  avoided  both  the  apparently  threatened  peril  and  con- 
tact with  the  car  by  turning  in  a  difTerent  direction,  and, 
failing  in  this,  his  own  negligence  proximately  contributed 
to  his  death  and  barred  recovery,  even  though  the  motorman 
was  guilty  of  negligence.  A  special  request  covering  this 
contention  was  refused  by  the  trial  judge,  who,  on  this 
polnit,  said  to  the  Jury:  "It  is  true,  as  insisted  by  counsel 
for  plaintiff  in  this  case,  that  if  a  man  is  in  a  place  of  dan- 
ger, and  he  is  excited  to  such  an  extent  that  he  can  not  act 
with  sound  Judgment  and  discretion — in  other  words,  if  the 
automobile  was  upon  him  (the  deceased),  and  he  was  ex- 
cited by  the  situation,  and  did  the  wrong  thing  under  the 
circumstances — the  law  would  not  hold  him  accountable,  would 
not  charge  him  with  contributory  negligence."  This  was 
assigned  as  error  by  plaintiff  in  error,  who  insisted  that 
«"a  different  rule  applies  when  the  danger  is  brought  al>out 
by  a  third   person  or  an  Independent   agency." 

Held:  lat.  That  the  rule  applies  even  though  the  sudden 
peril  causing  mistake  of  Judgment  cmd  consequent  false 
effort  to  escape,  was  not  the  negligent  act  of  defendant  prox- 
imately causing  the  injury.  2d.  But  to  entitle  Intestate  to 
the  benefit  of  this  extension  of  the  rule,  he  must  have  been 
without  fault  in  placing  himself  In  the  position  of  peril  or 
danger,  which  was  a  question  for  the  Jury,  and  the  trial 
Judge  erred  in  failing  to  so  qualify  his  charge  by  apt  in- 
structions to  the  Jury.     (Past,  pp.  310-314.) 


FROM  HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamil- 
ton County.    Floyd  Estill,  Judge. 
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Brown  &  Spurlock,  for  Railway  Company. 

Head  &  Anderson,  for  Cooper,  Adm'r. 

Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 


The  evidence  in  this  ease  tended  to  prove  that  the  | 

intestate  of  the  defendant  in  error,  a  very  old  man, 
in  crossing  one  of  the  streets  of  Chattanooga,  over 
which  the  plaintiff  in  error  operated  its  cars  by  elec- 
tric power,  suddenly  found  himself  in  a  position  of 
apparent  peril  from  a  rapidly  approaching  automo- 
bile, and  in  attempting  to  escape,  in  a  moment  of 
alarm  and  excitement,  inadvertently  ran  upon  one 
of  the  tracks  of  the  plaintiff  in  error,  and  was  killed 
by  one  of  its  passing  cars.  This  car  was  moving  in 
a  direction  opposite  to  that  of  the  automobile,  and 
the  evidence  also  tended  to  show  that  the  motorman, 
instead  of  watching  his  car  and  the  track  in  front, 
so  as  to  avoid  accident,  had  his  eyes  on  the  automo- 
bile, and  was  looking  down  the  side  of  the  car  at  the 
automobile  as  it  passed  down  the  street;  and  that, 
but  for  this,  the  death  of  Mr.  Cooper  would  not  have 
occurred. 

In  this  state  of  the  evidence  it  was  insisted  by  the 
railway  company  that  the  deceased  could  have  pur- 
sued another  direction,  whereby  he  would  have  es- 
caped the  peril  that  apparently  threatened  him,  and 
at  the  same  time  have  avoided  contact  with  its  car; 
and  that,  failing  to  do  so,  his  own  negligence,  proxi- 
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mately  contributing  to  his  death,  would  bar  a  recov- 
ery, even  though  the  motorman  was  also  guilty  of 
negligence.  This  view  was  pressed  on  the  trial  judge, 
and  he  was  requested,  but  declined,  to  give  it  in 
charge  to  the  jury.  On  the  contrary,  he  said  to  the 
jury :  "It  is  true,  as  insisted  by  counsel  for  the  plain- 
tiff in  this  case,  that  if  a  man  is  in  a  place  of  dan- 
ger, and  he  is  excited  by  the  danger  to  such  an  ex- 
tent that  he  can  not  act  with  sound  judgment  and  dis- 
cretion— in  other  words,  if  the  automobile  was  upon 
him  (the  deceased),  and  he  was  excited  by  the  sit- 
uation, and  did  the  wrong  thing  under  the  circum- 
stances— ^the  law  would  not  hold  him  accountable, 
would  not  charge  him  with  contributory  negligence." 

This  is  assigned  for  error  by  the  railway  company, 
the  defendant  below,  and  the  plaintiff  in  error  in  this 
court.  It  is  said  in  the  brief  and  argument  sub- 
mitted by  its  counsel  that  this  rule  would  properly 
have  been  applied  if  the  plaintiff  in  error  had  placed 
the  deceased  in  the  position  of  danger  with  the  result 
to  him  set  forth  in  this  paragraph,  "but  that  a  differ- 
ent rule  applies  when  the  danger  is  brought  about 
by  a  third  person,  or  an  independent  agency." 

It  is  well  settled  by  all  the  authorities  that  a  plain- 
tiff put  in  a  place  of  sudden  peril  by  the  negligent 
act  of  a  defendant,  who,  losing  self-possession,  takes 
the  wrong  step,  and  is  injured,  will  not  have  such  step 
imputed  to  him  as  contributory  negligence.  This  rule 
has  been  recognized  by  this  court  in  Railroad  Co.  v. 
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Gurley,  12  Lea,  46,  and  Marble  Co.  v.  Blacky  89  Tenn., 
124  (14  S.  W.,  479). 

But  it  is  a  mistake  to  assume,  as  is  done  by  the 
plaintiff  in  error,  that  the  application  of  this  rule 
is  restricted  to  cases  where  the  peril  producing  the 
confusion  of  judgment,  and  the  consequent  false  ef- 
fort to  escape,  is  the  negligent  act  of  the  party  creat- 
ing the  peril.  Judge  Elliott,  in  section  1173,  vol.  3, 
of  his  work  on  Railroads,  says :  "The  rule  goes  fur- 
ther than  to  exonerate  the  traveler  where  the  peril 
is  caused  by  the  railroad  company;  for  if,  without 
fault  himself,  the  traveler  is  placed  in  a  position  of 
sudden  peril  by  a  third  person,  or  by  some  accident — 
as,  for  instance,  by  horses  running  away — ^he  may  be 
absolved  from  exercising  that  degree  of  care  required 
of  one  in  ordinary  circumstances." 

So,  in  section  89,  vol.  1,  of  Shearman  &  Redfleld  on 
the  Law  of  Negligence,  the  authors  say  that:  "In 
judging  of  the  care  exercised  by  the  plaintiff,  reason- 
able allowance  is  always  made  for  the  circumstances 
of  the  case;  and,  if  the  plaintiff  is  suddenly  put  into 
peril  without  having  sufficient  time  to  consider  all 
the  circumstances,  he  is  excusable  for  omitting  some 
precautions,  or  making  an  unwise  choice,  although, 
if  his  mind  had  been  clear,  he  ought  to  have  done 
otherwise." 

Judge  Thompson,  in  his  Commentaries  on  the  Law 
of  Negligence,  in  volume  1,  sec.  195,  thus  states  the 
rule :    "One  who  is  placed  in  the  apparent  situation 
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of  sudden  and  imminent  danger,  without  his  own 
fault,  is  not,  as  matter  of  law,  guilty  of  contributory 
negligence,  because  he  acts  upon  appearances  of  dan- 
ger which  had  not  in  fact  existed,  or  fails  to  make  the 
most  judicious  choice  between  the  expedients  which 
the  situation  presents  for  seeking  his  safety,  or  be- 
cause he  might  have  escaped  injury  had  he  acted  dif- 
ferently. The  obligation  resting  upon  him  to  exercise 
ordinary  care  does  not  extend  so  far  as  to  require 
him  to  act  with  all  the  care  and  caution  which  might 
be  reasonably  required  of  him  under  ordinary  circum- 
stances.'^ To  the  same  effect  is  Wharton  on  the  Law 
of  Negligence,  section  304. 

The  text  of  each  of  these  authors  is  supported  by  the 
opinions  of  courts  of  the  most  eminent  respectability, 
as  well  as,  we  think,  by  sound  reason ;  for  to  require 
that  one  in  the  midst  of  peril,  or  in  the  presence  of 
impending  danger,  should  act  with  the  prudence  of 
an  ordinarily  careful  man  under  ordinary  circum- 
stances, would  be  to  put  a  strain  on  human  nature 
which  all  experience  shows  it  would  not  be  able  to 
bear. 

But,  to  get  the  benefit  of  this  extension  of  the  rule, 
the  party  injured  must  be  without  fault  in  putting 
himself  in  the  place  of  peril  or  danger;  that  is,  he  must 
not  recklessly  or  improvidently  have  incurred  it. 

But,  while  the  plaintiff  in  error  is  wrong  in  this 
contention,  yet  his  assignment  of  error  is  well  taken, 
in  that  the  trial  judge  failed  to  qualify  the  clause  in 
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controversy  in  the  maniler  indicated  in  the  last  para- 
graph above  of  this  opinion.  Whether  the  deceased 
was  without  fault  in  getting  into  danger  was  a  ques- 
tion which  should  have  been  submitted  to  the  jury, 
as  it  was  essential  in  determining  the  main  question; 
that  is,  was  contributory  negligence  to  be  imputed 
to  him,  so  as  to  bar  a  recovery? 
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State^  ex  rel,  Clyde  et  al.  v.  Mayor^  Etc.^  of  City 
OF  Bristol. 

{Knoxville.     September  Term,  1902.) 

1.  XUKICIPAIi  BONDS.    VaUdity  of,  Bes  Adjudicata. 

It  is  now  settled  in  this  State  that  when  the  supreme  court 
has  adjudged  an  issue  of  bonds  by  a  municipality  to  be  valid 
and  authorized  by  the  statute  under  which  they  were  issued, 
it  is  too  late  to  question  the  original  validity  of  the  bonds 
upon  any  ground  whatever;  therefore,  a  municipality  has 
no  right  to  have  such  questions  reviewed  as  a  defense  to 
a  petition  for  a  mandamus  to  compel  the  levy  of  a  tax  to 
pay  judgments  rendered  on  Interest  coupons  from  such  bonds, 
in  favor  of  bona  fide  purchasers  acquiring  title  after  said 
bonds  have  been  held  valid.   {Post,  pp,  317-324.) 

Case  cited  and  approved:     Richardson  v.  Marshall   Co.,  100 

Tenn.,  440. 
Cases  distinguiBhed:     Brownsville  v.  Loague,  129  U.  S.,  493; 

Harshman  v.  Knox  County,  122  U.  S..  306. 

2.  8AMB.    Bona  Fide  Purchasers,  Bights  of. 

Where  certain  municipal  bonds  have  been  held  valid  by  the 
supreme  court  of  the  State  and  are,  thereafter,  placed  upon 
the  market  and  pass  into  the  hands  of  bona  fide  purchasers, 
the  validity  of  such  bonds  in  the  hands  of  such  holders  must 
be  determined  by  the  law  as  judicially  construed  at  the  time 
said  bcmds  were  marketed  and  can  not  be  disturbed  by  a  sub- 
sequent different  interpretation  of  the  law.  {Post,  pp,  322-324.) 

Cases  cited:  Douglass  v.  Pike  Co.,  101  U.  S.,  677;  Taylor  v. 
Ypsilanti,  105  U.  S.,  60;  New  Buffalo  Tp.  v.  Cambria  Iron  Co., 
105  U.  S.,  73. 

3.  TAXATION.    Implied  powers— In  absence  of  constitu- 
tienal  or  statutory  inhibition. 

It  is  a  sound  principle  of  law  that  where  a  valid  act  of  the 
legislature  confers  upon  a  municipality  power  to  issue  bonds 
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it  impliedly  authorizes  the  levy  of  sufficient  taxes  to  meet  the 
debt  or  satisfy  the  interest  thereon,  unless  the  constitution 
of  the  State  prohibits  such  implied  power,  or  the  statute  au- 
thorizing the  debt  or  some  general  act  contain  provisions 
which  repel  such  an  implication.     {Post,  pp,  324-326.) 

Case  cited:  Citizens'  Saving  &  Loan  Assn.  v.  City  of  Topeka, 
20  Wall.,  655;  Ralls  Co.  Ct.    v.    U.     S.,    105    U.     S.,    733; 

City  of  Quincy  t?.  U.  S.,  113  U.  S.,  332;  United  States  v  City 

of  New  Orleans,  98  U.  S.,  393;  U.  S.  v,  Macon  Co.,  99  U.  S.,  682; 

U.  S.  V.  Clark  Co.,  96  U.  S.,  211;  Lowell  v.  City  of  Boston,  111 
Mass.,  460;   Scotland  Co.  Ot.  v.  U.  S.,  140  U.  S.,  41;  Pelton 

V.  Hamilton  Co.  (C.  C.  A.),  97  Fed.,  825. 

Case  distinguished:     Nichol  v.  Morgan,  etc.,  9  Humph.,  52. 

4.  CONSTITUTIONAIi  LAW.     Power   of   the    LegisUture. 
Taxation. 

It  is  a  fundamental  canon  of  construction,  applicable  to  State 
constitutions,  that  the  legislature  has  all  the  powers  which 
belong  to  or  reside  in  the  people  except  when  restricted  by 
express  provisions,  or  necessary  implication  therefrom  in  the 
constitution.  There  is  nothing  in  tl^e  constitution  of  this 
State  which  prohibits  the  legislature  from  conferring,  by  im- 
plication, authority  upon  a  municipality  to  levy  taxes  to  pay 
any  particular  debt.     {Post,  pp.  326-327.) 

Constitution  construed:     Sees.  28  and  29  of  article  2. 

5.  TAXATION.    HCanner  of  levy,  controlled  by  general  law 
in  absence  of  special  provisions. 

It  is  well-settled  law  in  this  State  that  when  an  act  of  the 
legislature  authorizes  the  levy  of  a  tax,  and  is  silent  as  to 
manner  by  which  the  levy  shall  be  made,  the  general  law 
relating  to  taxation  controls.     {Post,  pp,  827-328.) 

Cases  cited:  City  of  Memphis  t?.  Bethel,  3  Tenn.  Cases,  206; 
Town  of  Bristol  v.  Ddxon,  8  Heisk.,  864. 

6.  SAME.    Case  in  judgment. 

By  an  act  of  the  general  assembly  power  and  authority  was 
conferred  upon  the  municipal  authorities  of  the  city  of  Bris- 
tol to  issue  bonds  for  certain  purposes.  These  bonds  have 
been  declared  valid  by  the  supreme  court  of  this  State,  by 
which  judgments  were  rendered  upon  coupons  thereon  In  favor 
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of  relators  who  by  proper  petition  ask  for  a  mandamus  to 
compel  the  levy  of  a  tax  to  pay  said  judgments.  Among  other 
defenses  interposed,  it  was  insisted  in  behalf  of  the  city  that 
it  had  no  authority  to  levy  such  tax. 

Held:  That  the  power  to  issue  bonds  carried  with  It  by  neces- 
sary implication  authority  to  levy  a  tax  to  pay  said  bonds 
and  the  interest  accruing  thereon  and  that  the  manner  of 
levying  the  tax  was  fixed  by  the  general  law.  (Post,  pp. 
317-330.) 


FROM  SULLIVAN. 


Appeal  from  the  Chancery  Court  of  Sullivan  Coun- 
ty.   John  P.  Smith,  Chancellor. 

CuKTiN  &  Haynbs  and  Bullitt  &  Kelly,  for  Re- 
lators. 

A.  O.  Keeblbe,  Burrow  Bros,  and  C.  J.  St.  John, 
for  Bristol. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  petition  for  mandamus  to  compel  the  city 
of  Bristol  to  levy  and  collect  a  tax  to  pay  certain 
judgments  rendered  by  this  court  upon  interest  cou- 
pons from  bonds  issued  to  pay  a  stock  subscription 
by  the  city  to  the  South  Atlantic  &  Ohio  Eailroad  Com- 
pany. 

The  application  is  resisted  upon  two  grounds: 
First,  because  complainants,  by  their  mode  of  pro- 
ceeding, and  under  their  pleadings,  have  reopened  the 
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question  of  the  validity  of  the  bonds  from  which  the 
coupons  were  clipped,  and  it  is  claimed  the  bonds 
are  illegal  and  invalid,  and  the  judgments  should 
never  have  been  rendered;  second,  that,  if  the  judg- 
ments be  held  good  and  conclusive,  still  there  is  no 
power  in  the  municipality  to  levy  a  tax  for  the  pay- 
ment of  them,  or  interest  on  them. 

The  chancellor  gave  the  relief  prayed,  and  granted 
a  peremptory  mandamus,  and  his  decree  was,  on  ap- 
peal, affirmed  by  the  court  of  chancery  appeals;  and 
the  city  has  appealed  to  this  court,  and  in  this  court 
continues  the  contentions  made  in  the  court  below. 

The  court  of  chancery  appeals  held,  upon  the  first 
feature  of  the  case,  that  the  validity  of  the  bonds  had 
already  been  adjudged  by  that  court  and  affirmed  by 
the  supreme  court,  and  it  was  bound  by  the  decree 
of  the  latter  court;  and  it  therefore  declined  to  dis- 
cuss or  pass  upon  the  merits  of  the  original  ques- 
tion, or  the  validity  of  the  bonds. 

Upon  the  second  feature  of  the  case,  that  court  held 
that  the  city  had  the  power  to  levy  and  collect  the 
tax,  and  gave  a  full  and  exhaustive  discussion  of  the 
facts  and  law. 

It  appears  that  the  validity  of  the  bonds  from 
which  the  coupons  were  clipped  which  are  the  basis 
of  this  judgment  has  been  twice  declared  by  this  court, 
once  in  Slack  v.  Mayor,  and  again  in  Mayor,  etc.  v. 
San  Antonio  &  O.  R.  Co. 

We  proceed  to  examine  the  question  whether  this 
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court  can  or  should  go  behind  the  judgments  here- 
tofore rendered,  and  inquire  again  into  the  validity 
of  the  bonds  and  coupons,  under  the  pleadings  and 
proceedings  in  the  present  case. 

It  is  claimed  that  this  may  be  done,  inasmuch  as 
the  relators  invoke  the  law  as  it  existed  when  the 
bonds  were  issued,  and  also  as  it  now  exists,  and  this 
insistence  is  based  upon  the  holding  of  the  United 
Stat^es  supreme  court  in  the  case  of  Broionsville  v. 
League y  129  U.  S.,  493  (9  Sup.  Ct.,  327;  32  L.  Ed., 
780 ) .  In  that  case  it  was  said :  "As  already  remark- 
ed, the  circuit  court  did  not  hold  that  the  peremp- 
tory writ  should  go  to  command  a  levy  to  pay  judg- 
ments as  debts  in  that  form,  but  based  its  order  upon 
the  inability  of  the  respondents,  by  reason  of  the 
judgments,  to  assert  the  abrogation  of  the  act  in 
question. 

Under  the  legislation  between  the  issue  of  the  bonds, 
in  1870,  and  this  application,  in  March,  1886,  author- 
ity to  levy  taxes  to  pay  debts  of  the  character  repre- 
sented by  these  judgments,  when  uncompromised,  did 
not  exist,  so  that  plaintiflE  was  remitted,  in  the  asser- 
tion of  a  right  to  that  remedy,  to  the  time  when  the 
bonds  were  issued ;  and  as  the  city  had  then  no  power 
to  tax  to  pay  them,  other  than  that  derived  from  the 
act  of  February  8,  1870,  the  relator,  by  his  pleadings, 
opened  up  the  facts  which  attended  the  judgments 
for  the  purpose  of  relying  upon  that  act  as  furnishing 
the  remedy  which  he  sought.     In  this  he,  in  effect. 
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asked  the  court  to  order  the  levy  of  a  tax  to  pay  the 
coupons,  and  relied  on  the  judgments  principally  as 
creating  an  estoppel  upon  a  denial  of  the  power  to 
do  so. 

Thus  invited  to  look  through  the  judgments  to  the 
alleged  contracts  on  which  they  were  founded,  and 
finding  them  invalid  for  want  of  power,  must  we  nev- 
ertheless concede  to  the  judgments  themselves  such 
effect  by  way  of  estoppel  as  to  entitle  the  plaintiff, 
ex  debito  juatitiae,  to  a  writ  commanding  the  levy  of 
taxes  under  a  statute  which  was  not  in  existence  when 
these  bonds  were  issued?"  After  discussing  the  case 
of  Ha/rshman  v.  County  Court  of  Know  Co.,  122  U. 
S.,  306  (7  Sup.  Ct,  1171;  30  L.  Ed.,  1152),  the  court 
further  said:  "But  in  the  case  at  bar  it  appeared 
from  the  judgment  records,  or,  if  not,  from  relators 
petition,  that  the  bonds  were  issued  under  an  abro- 
gated statute,  and  were  consequently  void,  and  that 
the  respondents  possessed  no  power  to  tax  to  pay 
them,  because  that  power  was  given  only  by  the  stat- 
ute which  had  so  ceased  to  exist.  The  power  invoked 
is  not  the  power  to  tax  to  pay  judgments,  but  the 
power  to  tax  to  pay  bonds,  considered  as  distinct  and 
independent;  and,  therefore,  when  the  relator 
is  obliged  to  go  behind  his  judgments,  as  money 
judgments  merely,  to  obtain  .the  remedy  per- 
taining to  the  bonds,  the  court  can  not  decline 
to  take  cognizance  of  the  fact  that  the  bonds 
are  utterly  void,  and  that  no  such   remedy    exists. 
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Res  adjudicata  may  render  straight  that  which  is 
crooked,  and  black  that  which  is  white;  .  .  .  but 
when  application,  is  made  to  correct  judgments  by 
process  not  contained  in  themselves,  and  re- 
quiring to  be  sustained  by  reference  to  the  alleged 
cause  of  action  on  which  they  are  founded,  the  aid  of 
the  court  should  not  be  granted,  when,  upon  the  face 
of  the  record,  it  appears,  not  that  mere  error  super- 
vened in  the  rendition  of  such  judgments,  but  that 
they  rest  upon  no  cause  of  action  whatever,"  citing 
authorities. 

It  will  be  seen  from  these  extracts  that  the  action 
in  the  Loague  Case  was  not  to  compel  a  levy  of  a  tax 
to  pay  judgments,  as  such,  but  to  pay  bonds  which 
have  been  held  by  the  court  to  be  void.  The  act  upon 
which  the  validity  of  the  bonds  depended  had  been 
abrogated  by  the  constitution  before  the  contract  was 
made,  and  it  had  therefore  been  declared  unconstitu- 
tional and  void. 

The  relator  could  not  in  that  case  sue  upon  his  judg- 
ments, relying  upon  the  act,  and  he  was  therefore  re- 
mitted to  and  sought  the  remedy  existing  when  the 
bonds  were  issued,  which  was  the  act  afterward  abro- 
gated. Consequently  his  action  was  for  a  levy  to  pay 
bonds,  and  the  judgments  were  relied  on  simply  as  an 
estoppel  upon  the  city  to  raise  the  question  of  the  in- 
validity of  the  act. 

The  present  suit  is  one  to  provide  a  tax  to  pay  judg- 
ments recovered,  which  are  in  full  force,  and  which 
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are  based  upon  acts  which  have  not  been  abrogated^ 
and  judgments  which  have  been  pronounced  after  full 
investigation  twice  by  this  court.  In  other  words, 
this  court  has  passed  upon  the  validity  of  these  bonds 
twice  before  the  relators  acquired  vested  rights  in  the 
bonds,  and  once  since  these  rights  accrued,  and  has 
pronounced  the  bonds  valid,  and  upheld  the  act  which 
ratified  the  contract  of  subscription,  cured  its  defects, 
if  any,  and  authorized  the  issuance  of  the  bonds. 

As  before  stated,  the  question  of  the  validity  of 
these  bonds  has  been  passed  upon  by  this  court  in 
Slack  V.  Mayor  and  in  Mayor,  etc.,  v.  8an  Antonio  & 
0.  R.  Co. 

This  being  so,  the  decision  in  Richardson  v.  Mar- 
shall Co.,  100  Tenn.,  351  (45  S.  W.,  440),  is  in  point, 
where  this  court  says :  "In  the  face  of  such  a  decree 
in  such  a  litigation,  and  of  such  a  recognition,  and  the 
consequent  encouragement  to  free  circulation  in  the 
markets  of  the  country,  the  county  will  not  at  this  late 
date  be  heard  to  question  the  original  validity  of  the 
bonds  on  any  ground  whatever,  and  especially  as 
against  the  complainant,  whose  testatrix  made  her 
purchase  in  good  faith  and  for  value  long  after  that 
adjudication,  and  when  nearly  all  of  the  interests  had 
been  paid  on  each  of  the  bonds  she  bought. 

It  may  be  conceded,  as  was  decided  by  the  court  of 
chancery  appeals,  that  the  statute  existing  in  1873, 
when  this  bond  issue  was  made,  did  not  authorize  it; 
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and  yet,  because  the  court  of  last  resort  adjudged  oth- 
erwise, the  result  would  be  the  same. 

Under  the  rule  that  every  man  is  presumed  to  know 
the  law,  all  intending  purchasers  were  bound,  of 
course,  at  their  peril,  to  see  that  the  bonds  were  issued 
under  competent  authority.  In  this,  however,  they  are 
not  required  to  make  an  infallible  construction  of  the 
statute  for  themselves,  but  were  allowed  to  rely  upon 
the  adjudication  of  this  court. 

In  other  words,  they  were  not  required  to  know  the 
law  otherwise  than  as  declared,  if  declared  by  the 
highest  tribunal  erected  for  its  interpretation.  More- 
over, should  this  court  interpret  these  statutes  differ- 
ently, and  hold  that  the  bonds  were  issued  without 
proper  legislative  authorization,  the  rights  of  present 
bona  fide  holders  could  not  be  disturbed  thereby,  for 
the  validity  of  the  bonds  in  the  hands  of  such  persons 
must  be  determined  by  the  law  as  it  was  judicially 
construed  to  be  Avhen  the  bonds  were  put  upon  the 
market.  Douglass  v.  Pike  Co.,  101  U.  S.,  (>77  (25  L. 
Ed.,  968) ;  Taylor  v.  Ypsilanti,  105  U.  S.,  60  (26  L. 
Ed.,  1008) ;  New  Buffalo  Tp.  v.  Cambria  Iron  Co., 
105  U.  S.,  73  (26  L.  Ed.,  1024). 

We  think  there  must  be  an  end  of  litigation,  and 
that,  after  the  validity  of  the  bonds  has  been  twice 
adjudged  by  this  court,  it  is  too  late  to  ask  to  open 
up  that  question  again ;  nor  does  the  position  taken  by 
the  complainant,  nor  the  scope  of  his  pleadings,  have 
the  effect  to"  open  up  the  original  litigation,  but,  as 
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we  understand  it,  complainant  insists  that  both  now, 
and  when  the  bonds  were  issued,  there  was  authority 
to  issue  them,  and  both  now  and  then  there  was  power 
under  general  and  special  statutes  to  provide  a  fund 
by  taxation  for  their  payment,  and  for  the  payment  of 
interest  upon  them. 

As  before  stated,  the  power  to  levy  and  collect  a 
tax  for  the  payment  of  these  bonds  and  interest  has 
been  sustained  after  being  fully  considered  by  the 
court  of  chancery  appeals,  and  we  now  proceed  to 
examine  that  feature  of  the  case. 

We  think  it  is  a  sound  principle  of  law  that,  where 
an  act  of  the  legislature  confers  upon  a  municipal 
corporation  power  to  issue  bonds,  it  "impliedly  au- 
thorizes the  levy  of  sufficient  taxes  to  meet  the  debt, 
unless  the  constitution  of  the  State  prohibits  such  im- 
plied power,  or  the  statute  authorizing  the  debt,  or 
some  general  act,  contains  some  provisions  which  re- 
but such  an  implication."  Simonton,  Mun.  Bonds, 
133 ;  Citizens  Savings  &  Loan  Ass^n  v.  City  of  Topeka, 
20  Wall.,  655  (22  L.  Ed.,  553) ;  Ralls  Co.  Ct.,  v.  V.  8., 
105  U.  S.,  733  (26  L.  Ed.,  1220) ;  City  of  Quincy  v. 
U.  8.,  113  U.  S.,  332  (5  Sup.  Ct,  544,  28  L.  Ed.,  1001) ; 
U.  8.  V.  City  of  Neto  Orleans,  98  U.  S.,  393  (25  L.  Ed., 
225) ;  U.  8.  v.  Macon  Co.,  99  U.  S.,  582  (25  L.  Ed., 
331) ;  U.  8.  V.  Clark  Co.,  96  U.  S.,  21]  (24  L.  Ed., 
628) ;  Lowell  v.  City  of  Boston,  111  Mass.,  460  (15 
Am.  Rep.,  39) ;  Scotland  Co.  Ct.  v.  U.  8..  140  U.  S,, 
41  (11  Sup.  Ct,  697;  35  L.  Ed.,  351) ;  2  Dill.  Mun. 
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Corp.,  sees.  850,  854;  Felton  v.  Hamilton  Go,,  38 
C.  C.  A.,  432   (97  Fed.,  825;  9  Hum.,  267). 

We  are  cited  to  the  case  of  Nichol  v.  Nashville, 
9  Humph.,  267,  as  holding  a  contrary  doctrine.  That 
was  a  case  brought  by  a  taxpayer  to  enjoin  the  issu- 
ance of  bonds  on  the  ground  that  the  act  authorizing 
the  bonds  also  authorized  a  tax  to  pay  the  bonds, 
and  on  the  alleged  ground  that  there  was  no  constitu- 
tional authority  to  authorize  a  tax  to  pay  the  same. 
The  court  simply  held  that  it  was  not  necessary  in 
that  case  to  pass  upon  the  question  .as  to  the  consti- 
tutional right  to  levy  a  tax  to  pay  the  bonds,  that  suffi- 
cient unto  the  day  was  the  evil  thereof,  that  the  bonds 
might  be  paid  without  levying  the  tax,  and  that  it 
would  be  time  enough  to  pass  upon  the  constitu- 
tionality of  that  part  of  the  act  authorizing  the  tax 
whenever  that  question  might  be  presented.  The 
question  of  implied  power  to  levy  a  tax  to  pay  bonds 
was  not  before  the  court,  and  could  not  have  been  be- 
fore the  court,  for  the  reason  that  the  act  under  which 
it  was  proposed  to  issue  thebondsexpresslyauthorized 
a  tax  to  pay  the  same ;  and  it  is  well  settled  that,  where 
the  act  authorizing  the  issuance  of  bonds  provides  for 
a  tax  to  pay  the  same,  you  can  not  look  to  any  other 
authority,  either  express  or  implied,  for  the  power  to 
levy  such  a  tax. 

If  it  be  held  that  the  power  to  issue  bonds  does  not 
imply  the  power  to  levy  a  tax  to  pay  them,  it  would  be 
an  idle  mockery  in  the  legislature  to  authorize  the 


326  TENNESSEE  REPORTS.       [Vol.  109 

.  state  V.  Mayor,  Etc.,  of  City  of  Bristol. 

issuance  of  bonds  for  a  public  improvement,  because 
their  only  means  of  payment  would  be  by  taxation, 
and,  if  that  be  withheld,  the  bonds  would  have  no 
more  value  than  so  much  blank  paper. 

Is  there  in  the  constitution  any  provision  that 
overthrows  this  presumption  of  power?  It  is  a  famil- 
iar and  fundamental  principle  of  construction,  ap- 
plicable to  State  constitutions,  that  the  legislature  of 
the  State  has  all  the  power  of  legislation  that  be- 
longs to  or  resides  in  the  people,  except  when  restrict- 
ed by  express  pcovisions  or  necessary  implication  in 
the  constitution. 

It  follows  that  the  legislature  may  by  implication 
grant  the  municipal  corporation  the  i)Ower  to  levy 
taxes  to  pay  municipal  debts,  unless  there  is  some 
provision  in  the  constitution  requiring  such  grant  of 
power  to  be  in  express  terms. 

There  is  nothing  in  the  constitution  or  the  general 
law  of  the  State,  or  in  the  act  authorizing  these  bonds, 
which  rebuts  this  implication. 

If  there  be  any  such  provision,  the  burden  is  on 
the  defendants  to  show  it.  The  only  provisions 
which  they  rely  upon  to  rebut  this  implication  are 
sections  28  and  29  of  article  2  of  the  constitution. 
Section  28  provides,  that  "all  property  shall  be  taxed 
according  to  its  value,  that  value  to  be  ascertained 
in  such  manner  as  the  legislature  shall  direct,  so  that 
taxes  shall  be  equal  and  uniform  throughout  the 
State." 
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Section  29  provides  that  "the  general  assembly  shall 
have  power  Ijo  authorize  the  several  counties  and 
incorporated  towns  in  this  State  to  impose  taxes  for ' 
county  and  corporation    purposes,    respectively,    in 
such  manner  as  shall  be  prescribed  by  law." 

Now,  the  respondent  contends  that,  before  a  tax  can 
be  validly  imposed,  it  is  necessary  that  the  manner 
of  imi>osing  the  same  shall  be  prescribed  by  law,  and 
that  it  is  also  necessary  that  the  law  should  prescribe 
the  manner  in  which  the  value  of  the  property  to  be 
taxed  shall  be  ascertained,  and  that  therefore,  there 
can  be  no  implied  power  to  levy  a  tax  to  pay  bonds, 
because,  where  one  relies  upon  such  implication,  the 
manner  of  imposing  the  tax  and  the  manner  of  ascer- 
taining the  value  of  the  property  to  be  taxed  can  not 
be  said  to  have  been  prescribed  by  law.  In  other 
words,  the  contention  is  that  every  act  which  author- 
izes a  tax  must  likewise  go  further,  and  prescribe  the 
manner  in  which  it  shall  be  imposed,  and  the  man- 
ner in  which  the  value  of  the  property  to  be  taxed 
shall  be  ascertained. 

But  we  think  that  the  general  law  prescribes  the 
manner  in  which  municipal  authorities  shall  impose 
taxes,  and  the  manner  in  which  the  value  of  the  prop- 
erty to  be  taxed  shall  be  ascertained ;  that  is,  it  pre- 
scribes what  authorities  of  a  city  shall  have  a  right 
to  impose  taxes,  how  they  shall  make  their  levies,  how 
the  assessments  shall  be  made,  how  the  taxes  shall  be 
extended  on  the  tax  books,  how  they  shall  be  collected. 


328  TENNESSEE  REPORTS.       [Vol.  109 

state  Y.  Mayor,  Etc.,  of  City  of  Bristol. 

and  what  proceedings  shall  be  taken  in  case  of  de* 
linquencieSy  and  that,  whenever  an  act  authorizes  the 
levy  of  a  tax,  the  general  law  steps  in  and  prescribes 
the  manner  in  which  it  shall  be  imposed,  and  ihe  man- 
ner of  ascertaining  the  value  of  the  property  to  be 
taxed,  etc.,  City  of  Memphis  v.  Bethel,  3  Tenn.  Gas., 
206 ;  Totcn  of  Bristol  v.  Dixon,  8  Heisk.,  864. 

It  may  be  conceded  that  if  a  special  act  gives  the 
power  to  tax,  and  couples  with  it  the  manner  of  im- 
posing such  tax,  or  prescribes  any  prerequisite,  such 
as  a  vote  of  the  people,  different  from  the  general  law 
upon  the  subject,  the  special  provision  of  the  special 
act  must  be  followed  in  order  to  make  a  legal  tax; 
still,  if  no  provisions  are  made,  the  general  laws  re- 
lating to  taxation  govern  and  control. 

The  permission  given  by  the  legislature  to  munici- 
palities to  levy  and  collect  taxes  may  be  enlarged  or 
restricted  according  to  the  legislative  will,  by  special 
act,  so  that  it  is  not  contrary  to  the  provisions  of  the 
constitution. 

This  permission  or  grant  need  not  necessarily  be 
comprised  in  one  statute  alone,  nor  be  set  out  in  ex- 
press terms.  We  have  held  that  Acts  1887,  ch.  88,  con- 
ferred upon  the  city  of  Bristol  the  power  to  issue  the 
bonds,  and  by  necessary  implication  it  conferred  also 
the  power  to  levy  a  tax  to  pay  them  and  the  interest 
upon  them. 

The  mode  and  manner  of  making  the  assessment^ 
levy,  and  collection  of  taxes,  not  being  provided  speci- 
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ally  in  the  acts,  is  regulated  by  the  laws  in  force  for 
the  assessment  and  collection  generally,  as  contained 
in  the  biennial  assessment  and  revenue  acts  passed 
by  the  general  assembly. 

Certainly,  a  special  power  of  taxation  could  have 
been  conferred  in  the  same  act  which  authorized  the 
debts  or  obligations.  And  it  may  be  said  that  such  is 
the  wisest  and  best  policy,  but  it  is  not  absolt^tely 
necessary  when  there  are  general  provisions  in  other 
statutes  which  cover  the  entire  ground. 

It  is  also  insisted  that  the  power  of  the  city  of 
-Bristol  to  levy  this  tax  is  conferred  by  Acts  1855-56, 
pp.  138-143,  which  is  the  charter  of  the  city ;  also  by 
Acts  1897,  ch.  214,  p.  499,  in  which  the  charter  and 
amendments  are  incorporated  into  one  act;  also  by 
chapter  50  of  Acts  1870-71.  This  latter  act  is  almost 
a  literal  copy  of  section  29,  art.  2,  of  the  constitution. 
It  was  evidently,  among  other  things,  its  purpose  to 
cany  that  provision  of  the  constitution  into  effect, 
and  to  confer  upon  municipal  corporations  the  taxing 
power,  and  at  the  same  time  to  lay  down  rules  and  pre- 
scribe the  method  for  holding  elections  under  the  re- 
quirements of  the  constitution  in  regard  to  the  lend- 
ing of  credit  by  corporations  for  internal  improve- 
ment purposes.  In  holding  that  the  act  of  1887  was 
good  and  valid,  this  court  necessarily  and  as  a  fact 
held  that  the  act  of  1870-71  had  been  complied  with 
and  the  power  to  tax  followed  as  an  inevitable  conclu- 
sion. 
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It  appears  that  the  city  of  Bristol  is  now  levying 
a  tax  of  only  |1.25  on  the  flOO  of  assessed  value  of  its 
property.  The  assessed  valuation  of  property  taxable 
is  $1,650,000.  Of  the  levy  now  being  made  .0065  is 
for  the  purpose  of  paying  interest  on  outstanding 
bonds  and  other  indebtedness;  the  latter  amounting 
to  not  over  #300.  The  levy  for  interest  is  not  for 
any  special  bonds,  but  for  interest  on  all  of  the  city's 
bonded  debt.  It  is  also  levying  a  tax  of  twelve  cents 
on  the  f  100  for  sinking-fund  purposes,  and  it  is  in- 
sisted that  relators  should  share  in  these  funds. 

But  we  think  these  matters  are  not  embraced  within 
the  pleadings  and  scope  of  the  suit,  nor  properly  be- 
fore the  court,  as  the  city  can  levy  a  tax  sufficient  for 
relators'  present  purposes,  as  set  out  in  the  bill,  with- 
out exceeding,  or  even  filling  up,  its  limit  of  |2  on  the 
hundred. 

It  follows  that  the  decree  of  the  court  of  chancery 
appeals  is  affirmed. 
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Chattanooga  Light  &  Power  Co.  v.  Hodges. 
{Knoxville.     September  Term,  1902.) 

1.     NXGLIGSN'OB.    Proximate  cause— <<Oonourrenee  of  these 
essentials.'* 

To  warrant  a  recovery  in  an  action  for  personal  injuries  sus- 
tained through  the  alleged  negligence  of  defendant,  the  plain- 
tiff must  shofw  not  only  that  the  defendant  was  guilty  of  neg- 
ligence, but  that  such  negligence  was  the  proximate  cause 
of  the  injuries  complained  of.     {Post,  p.  335.) 

B.    FBOZIXATB    CAUSE.    Wliat   is-Determined    by     the 
special  facts  of  each  ease. 

The  determination  of  the  proximate  cause  of  a  specific  injury, 
and  whether  such  injury  is  the  natural  oonsequ-ences  of  the 
wrongful  act  complained  of,  must  at  last  be  left  to  a  sound 
judgment  upon  the  special  facts  of  each  case  and  often  upon 
the  nicest  discrimination.     {Post,  pp.  337-338.) 

Cases  cited  and  approved:  Harrison  v.  Berkley,  1  Strob.,  647 
(47  Am.  Dec.,  578);  Insurance  Co.  v,  Tweed,  7  Wall,  49. 

-8.    SAIOB.    Same.    Qeneral  definition  approved. 

The  proximate  cause  of  an  injury  may,  in  general,  be  stated  to 
be  that  act  or  omission  which  immediately  causes  or  fails 
to  prevent  an  Injury;  an  act  or  omission  occurring,  or  con- 
curring with  another,  which  had  it  not  happened,  the  injury 
would  not  have  been  inflicted.     (Post,  p.  338.) 

Cases  cited:  Deming  v.  Cotton  Prese  Co.,  90  Tenn.,  353;  Tele- 
graph Co.  17.  Zopfi,  93  Tenn.,  369;  Railroad  v.  Kelly,  91  Tenn., 
699;  Anderson  v.  Miller,  96  Tenn.,  35. 

4.     SAME.     Wrongdoer   liable    for    consequential    injuries, 
when. 

It  is  well  settled  that  a  wrongdoer  is  liable  not  only  for  the 
proximate  results  of  his  acts,  but  for  such  consequential  in- 
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Juries  as,  according  to  the  common  experience,  naturally  re- 
sult from  the  wrongful  act  in  the  usual  and  ordinary  course 
of  events.     {Post,  pp.  338-339.) 

Cases  cited:  Wiley  v.  Railroad  Co.,  44  N.  X,  248;  Railroad  v. 
Kellogg,  94  U.  S.,  469. 

0.    SAME.    Intervening    act    of    party    injured— Proziniate 
cause,  when. 

Although  the  doer  of  the  act  complained  of  has  been  guilty  of 
negligence,  yet  he  will  not  be  held  liable  if  the  injury  re- 
sults, not  as  the  natural  consequence  of  the  original  negli- 
gent act,  but  from  an  intervening  act  of  the  party  injured, 
such  as  no  reasonable  man  would  expect  to  occur,  and  so  ob- 
viously fraught  with  peril  as  to  deter  a  man  of  reasonable 
intelligence;  in  such  case  the  in^tervening  act  will  be  treated 
as  the  proximate  cause.     (Post,  pp.  339-341.) 

Cases  cited:  Sharp  v.  Powell,  L.  R.,  7  C.  P.,  253;  State  v. 
Railway  Co.,  65  Tex.,  274;  Pike  v.  Railway  Co.  (C.  C),  39 
Fed.  Rep.,  255. 

6.  SAME.    Proximate   or  intervening    cause— Question    for 
court  when  facts  undisputed. 

While  ordinarily  it  is  for  the  jury  to  determine  the  proximate 
cause  of  an  Injury,  yet  where  the  facts  are  incontrovertible, 
the  question  of  proximate  or  intervening  cause  is  for  the 
court.     {Post,  p.  341.) 

Cases  cited:  Holman  v.  Security  Co.  (Colo.  App.),  45  Pac. 
Rep.,  519;  Stone  v.  Railroad  Co.  (Mass.),  51  N.  E.,  1  (41  L. 
R.  A.,  794);  Bradley  v.  Railway  Co.,  94  Mich.,  35;  Butcher 
V.  Hyde,  152  N.  Y.,  142. 

7.  SAME.    Injury  to  employee  running'  into  burning  build- 
ing'.   Oase  in  judgement. 

Plaintiff's  intestate  was  employed  by  defendant  as  an  engineer 
in  its  power  house  which,  through  the  negligent  condition  and 
arrangement  of  its  electric  wires  in  connection  with  highly 
combustible  lumber,  was  caused  or  allowed  to  take  fire.  Al- 
though there  was  a  telephone  in  the  building,  intestate,  in- 
stead of  sending  in  an  alarm  over  it,  ran  to  a  house  across 
the  street  and  sought  to  use  a  telephone  located  therein;  fail- 
ing in  this,  he  returned,  ran  into  the  main  entrance  of  the 
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building  from  which  flames  and  smoke  were  then  issuing 
and  went  down  the  burning  hallway  into  the  telephone  booth, 
or  box,  when  it  was  on  fire;  remaining  there  but  a  short  time, 
he  came  out  with  his  clothing  aflame  and  so  horribly  burned 
that  from  the  injuries  thus  received  he  died. 

Held:  That,  although  there  may  have  been  such  negligence  on 
the  part  of  defendant  in  the  construction  of  the  building  as 
to  cause  it  to  take  flre,  yet  the  intervening  act  of  plaintiff's 
intestate  in  returning  into  the  building  was  tne  proximate 
cause  of  his  injury  and  barred  a  recovery  for  his  death. 


FROM  HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County.     Floyd  Estill,  Judge. 

Brown  &  Spurlock,  for  Chattanooga  Light  & 
Power  Co. 

RiCHMOXi),  Chambers  &  IIead,  for  Hodges,  ad- 
ministrator. 

Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

This  suit  was  brought  by  the  defendant  in  error  to 
recover  damages  for  the  death  of  his  intestate,  Milton 
Palmer,  resulting,  as  is  alleged,  from  the  negligence 
of  the  plaintiff  in  error.  There  was  a  verdict  and 
judgment  in  favor  of  the  administrator  for  $10,000^ 
and  the  case  has  been  brought  to  this  court  by  tins 
Light  and  Powder  Company. 
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The  deceased  was  one  of  the  engineers  of  the  com- 
pany, and  at  night  had  charge  of  its  power  house  en- 
gines and  other  machinery.  While  he  was  on  duty, 
and  about  9 :30  p.  m.,  fire  was  discovered  in  a  frame- 
work cover  of  the  electric  wires  which  led  up  through 
the  hallway  to  the  room  above,  where  they  made 
their  exit  from  the  building.  The  fire  rapidly  spread, 
and  occasioned  the  terrible  injuries  from  which  Pal- 
mer died.  The  theory  of  the  plaintiff  below  was  that 
negligence  on  the  part  of  the  defendant  company  in 
the  use  of  combustible  lumber  in  making  this  frame- 
M  ork,  and  also  in  the  location  and  condition  of  these 
wires,  occasioned  the  fire  which  fatally  burned  the 
deceased  while  he  was  discharging  his  duty  in  seek- 
ing to  save  the  property  of  his  employer. 

The  record  shows  that  on  discovering  the  fire,  young 
Palmer,  instead  of  sounding  the  alarm  through  a  tele- 
phone in  the  building,  ran  to  a  house  across  the 
street,  and  sought  to  do  so  with  a  telephone  located 
there.  After  an  ineffectual  effort  to  make  connection, 
he  abandoned  it,  and  returned  to  the  power  house. 
By  that  time  the  fire  had  spread  until  it  was  a  serious 
conflagration.  The  flames  and  smoke  were  pouring 
out  of  the  main  entrance  and  the  window^s  in  that 
part  of  the  building.  There  were  other  openings  or 
doors  into  the  power  house,  but,  seeing  Palmer  in  the 
act  of  passing  in  through  this  main  entrance,  a  police- 
man on  the  ground  expostulated  with  him  on  what  he 
characterized  as  "foolhardiness."     Disregarding  the 
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expostulation,  however.  Palmer  entered  there,  and 
went  down  the  burning  hallway  into  the  telephone 
booth  or  box  when  it  was  on  fire.  Remaining  there 
but  a  short  time,  he  came  out  with  his  clothing  aflame, 
and  so  horribly  burned  that  in  catching  at  himself 
the  flesh  parted  or  slipped  from  his  hands.  From 
these  injuries  he  died. 

This  is  a  meager  outline  of  the  fire  and  its  results, 
so  far  as  they  affect  the  present  case.  While  the  evi- 
dence attributing  the  origin  of  the  fire  to  negligence 
of  the  company  was  attenuated,  it  may  be  assumed 
that,  with  its  inferences,  it  was  sufficient  to  preclude 
us,  under  the  rule,  from  saying  that  there  was  not 
material  evidence  to  support  the  verdict  on  this  point. 
Assuming,  therefore,  that  the  jury  were  warranted  in 
finding  that  the  defendant  company  was  guilty  of 
such  negligence,  were  they  also  warranted  in  finding 
that  this  negligence  was  the  proximate  cause  of 
Palmer's  fatal  injuries?  For  there  must  be  a  concur- 
rence of  these  essentials  in  order  to  maintain  the  pres- 
ent action. 

It  seems  to  be  well  settled  that,  where  one  person  is 
exposed  to  peril  of  life  or  limb  by  the  negligence  of 
another,  the  latter  will  be  liable  indamages  for  injuries 
received  by  a  third  party  in  a  reasonable  effort  to 
rescue  the  one  so  imperiled.  Pennsylvania  Go.  v. 
Roney,  89  Ind.,  453  (46  Am.  Rep.,  173) ;  lAnnehan  v. 
Sampson,  126  Mass.,  506  (30  Am.  Rep.,  692) ;  Eckert 
V.  Railroad  Co.,  43  N.  Y.,  503  (3  Am.  Rep.,  721) ;  Oih- 
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ney  v.  State,  137  N.  Y.,  6  (33  N.  E.,  142,  19  L.  R.  A., 
365,  33  Am.  St.  Rep.,  690).  Bnt  even  in  such  a  case 
the  rescuer  must  not  rashly  and  unnecessarily  expose 
himself  to  danger.  Pennsylvania  Co.  v.  Langendorf,  48 
Ohio  St.,  316  (28  N.  E.,  172,  13  L.  R.  A.,  190,  29  Am. 
St.  Rep.,  553). 

But  whether  the  benefit  of  this  rule  is  to  be  extend- 
ed to  one  injured  in  an  effort  to  save  his  own  op  an- 
other's property,  exposed  to  danger  by  the  wrongdo- 
ing OP  negligence  of  a  third  party,  is  a  question  that 
has  provoked  much  difference  of  judicial  opinion. 
Opposed  to  this  extension  are  found  the  cases  of 
Eckert  v.  Railroad  Co.,  43  N.  Y.,  502  (3  Am.  Rep., 
721) ;  Morris  v.  Railway  Co.,  148  N.  Y.,  186  (42  N. 
E.  579) ;  Condi ff  v.  Railroad  Co.,  45  Kan.,  260  (25 
Pac,  562) ;  Cook  v.  Johnston,  58  Mich.,  437  (25  N. 
W.,  388,  55  Am.  Rep.,  703) ;  and  Seale  v.  Railway 
Co.,  65  Tex.,  274  (57.  Am.  Rep.,  602).  On  the  other 
hand,  in  Bey^g  v.  Railway  Co.,  70  Minn.,  272  (73  N. 
W.,  648,  68  Am.  St.  Rep.,  524) ;  lAming  v.  Railroad 
Co.,  81  Iowa,  246  (47  N.  W.,  66) ;  Car.  Co.  v.  Laack, 
143  111.,  242  (32  N.  E.  285,  18  L.  R.  A.,  215) ;  Rexter 
V.  Starin,  73  N.  Y.,  601 ;  and  Wasmer  v.  Railroad  Co., 
80  N.  Y.,  212  (36  Am.  Rep.,  608)— the  rule  has 
been  extended  so  as  to  give  the  party  injured  redress 
where  his  effort  to  save  property  has  been  such  as  a 
reasonably  prudent  man  would  have  made  under  simi- 
lar circumstances. 

In  his  charge  to  the  jury  the  trial  judge  gave  the 
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administrator  of  the  deceased  the  benefit  of  the  rule 
as  announced  in  Berg  v.  Railway  Co.,  supra,  and  the 
other  like  cases.  We  do  not,  however,  feel  called  on 
to  choose  determinately  between  the  divergent  deci- 
sions on  this  point,  and  certainly  we  are  not  prepared 
to  say  the  trial  judge  was  in  error.  But  granting  that 
Tie  laid  down  the  law  correctly,  the  question  recurs, 
was  the  injury  received  by  Palmer,  which  resulted  in 
his  death,  the  proximate  result  of  the  negligence  of 
the  plaintiff  in  error? 

An  examination  of  the  cases  will  confirm  the  state- 
ment of  Mr.  Archibald  Watson,  of  the  New  York  bar, 
in  his  recent  and  very  valuable  work,  entitled  "Dam- 
ages for  Personal  Injuries,"  that  "no  branch  of  the 
subject  of  personal  injuries  presents  greater  difficulty 
than  the  determination  of  liability  for  a  specific  loss, 
with  reference  to  its  naturalness  and  proximity  as  a 
consequence  of  the  wrongful  act  complained  of 

So  great  has  this  uncertainty  been  felt,  that  many 
<!Ourts  have  reached  the  conclusion  that,  at  last,  "to 
a  sound  judgment  must  be  left  each  particular  case." 
Harrison  v.  Berklmj,  1  Strob.,  547  (47  Am.  Dec,  578). 
The  same  view  was  expressed  by  the  supreme  court  of 
the  United  States  in  Insurance  Co,,  v.  Tweed,  7  Wall., 
49  (19  L.  Ed.,  65),  in  the  following  language:  "We 
have  had  cited  to  us  a  general  review  of  the  doctrine 
of  proximate  and  remote  causes,  as  it  has  arisen  and 
been  decided  by  the  courts  in  a  great  variety  of  cases. 
It  would  be  an  unprofitable  labor  to  enter  into  an 
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examination  of  these  cases.  If  we  could  deduce  from 
them  the  best  possible  expression  of  the  rule,  it  would 
remain,  after  all,  to  decide  each  case  largely  upon  the 
special  facts  belonging  to  it,  and  often  upon  the  nicest 
discrimination." 

While  there  is  much  of  practical  truth  in  these  state- 
ments, and  the  most  careful  study  of  the  best  text- 
books and  opinions  of  courts  will  fail  to  discover  an 
infallible  guide,  yet  it  will  be  found  that  all  agree  on 
certain  general  formulas  or  rules,  which,  though  diflBi- 
cult  of  application  in  some,  are  of  valuw  In  all,  cases 
involving  this  question  of  proximate  or  remote  cause. 

In  Deming  v.  Cotton  Press  Co.,  90  Tenn.,  353  (17  S. 
W.,  99,  13  L.  R.  A.,  518),  this  court  Baid :  "The  proxi- 
mate cause  of  an  injury  may,  in  general,  be  stated  to 
be  that  act  or  omission  w^hich  immediately  causes  or 
fails  to  prevent  the  injury;  an  act  or  omission  occur- 
ring or  concurring  with  another,  which,  had  it  not 
happened,  the  injury  would  not  have  been  inflicted.*^ 
This  definition  was  approved  in  the  later  cases 
of  Telegraph  Co.  v.  Zopfi,9S  Tenn.,  369  (24  8. 
W.,  633) ;  Railroad  Co.,  v.  Kelly,  91  Tenn.,  699  (20 
S.  W.,  312,  17  L.  R.  A.,  691,  30  Am.  St.  Rep.,  902) ; 
and  Anderson  v.  Miller,  96  Tenn.,  35  (33  S.  W.,  615, 
31  L.  R.  A.,  604,  54  Am.  St.  Rep.,  812). 

In  each  of  these  cases,  Avhile  the  injury  complained 
of  was  not  the  necessary  effect  of  the  particular  act 
of  negligence  held  to  be  the  proximate  cause,  yet  it 
was  the  natural  result,  and  one  which,  in  the  face  of 
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human  experience,  might  well  have  been  anticipated 
as  possible,  if  not  probable.  In  all  of  them  the  princi- 
ple recognized  was  that  a  wrongdoer  is  liable  not  only 
for  the  injury  which  immediately  results  from  his  act, 
but  for  such  consequential  injuries  as,  according  to 
the  common  experience  of  man,  were  likely  to  result. 

But  the  consequential  injury,  according  to  the  au- 
thorities, must  be  natural,  "following  upon  the  orig- 
inal wrongful  act,  in  the  usual,  ordinary,  and  ex- 
perienced course  of  events."  Wiley  v.  Railroad  Co., 
44  N.  J.  Law,  248;  Railroad  Co.  v.  Kellogg,  94  U.  S., 
469  (24  L.  Ed.,  256).  But  it  is  to  be  observed  that 
the  result  will  not  be  unnatural,  so  as  to  relieve  the 
original  wrongdoer  of  responsibility,  because  he  did 
not  foresee  or  contemplate  the  precise  consequence 
of  his  misconduct.  It  will  be  sufficient  to  fix  liability 
on  him  if  the  particular  result  is  one  naturally  con- 
nected, either  immediately  or  through  a  series  of 
events,  with  the  original  wrongful  act.  Wats.  Dam. 
&  Pers.  Injuries,  sec.  145. 

On  the  other  hand,  where  the  result  is 
such  that  no  reasonable  man  would  expect 
it  to  occur,  and  no  knowledge  is  shown  in  the  person 
doing  the  negligent  or  wrongful  act  that  such  a  state 
of  things  exists  as  to  make  the  damage  probable,  we 
think  the  rule  is  that  the  injury  will  not  be  regarded 
as  actionable  as  against  the  wrongdoer.  Sharp  v. 
Poicell,  L.  R.,  7  C.  P.,  253.  And  especially  should 
this  be  true  where  the  injury  results  from  an  act  com- 
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mitted  by  the  injured  party  so  obviously  fraught  with 
peril  as  should  be  sufficient  to  deter  one  of  reason- 
able intelligence.  In  such  a  case  it  would  seem  im- 
possible to  find  any  ground  upon  which  to  maintain 
that  the  person  guilty  of  the  first  act  of  negligence 
should  be  held  liable  to  the  party  so  injured,  and  the 
law,  upon  uncontroverted  evidence  showing  such 
facts,  without  more,  should  relieve  the  original  wrong- 
doer from  liability.  In  such  a  case  the  intervening 
act  of  the  party  injured  should  be  treated  as  the 
proximate  cause  of  the  injury.  Sealc  v.  Raihcay  Co., 
65  Tex.,  274  (57  Am.  Rep.,  602) ;  Pike  v.  Railiraij  Co., 
C.  C,  39  Fed.,  255. 

On  this  phase  of  the  subject,  Mr.  Watson,  in  section 
82  of  the  work  already  referred  to,  says :  "It  is  not 
necessary,  it  is  believed,  to  show  that  the  plaintifPs 
intervening  act,  which  may  render  the  defendant's  act 
the  remote  cause  of  the  former's  injuries,  amounted 
to  contributory  negligence  in  law.  Whether,  in  its 
character,  the  plaintiff's  act  is  negligent  or  other- 
wise, it  will,  just  as  an  intervening  cause  of  any  other 
nature,  if  unexpected,  and  of  a  character  which  could 
not  have  been  contemplated  or  foreseen,  and  without 
which  no  injuries  would  have  been  occasioned,  re- 
lieve of  liability  the  author  of  the  original  wrong." 

XoAv,  in  view  of  these  general  rules,  which  it  would 
seem,  are  based  on  common  fairness  and  right  reason, 
where,  upon  the  undisputed  facts  as  disclosed  in  the 
record,  rests  the  responsibility  for  the  loss  of  young 
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Palmer's  life?  Granting  every  inference  indicating 
negligence  on  the  part  of  the  plaintiff  in  error  which 
had  to  do  with  the  origin  of  this  fire,  was  the  fatal 
injury  sustained  by  him  the  natural  or  probable  re- 
sult therefrom?  Could  any  reasonable  man,  though 
guilty  of  this  negligence,  have  contemplated  that  one, 
from  a  place  of  safety,  would  go  through  flame  and 
smoke  to  his  mortal  injury?  Was  such  an  act  with- 
in the  bounds  of  human  experience?  Or  was  there  an 
unbroken  connection  between  the  negligent  act  and 
the  injury?  On  the  contrary,  was  not  this  interven- 
ing act  of  the  deceased,  however  heroic  it  may  have 
been, — one  of  extreme  rashness,  called  for  by  no  re- 
quirement of  duty  to  his  employer, — the  proximate 
cause  of  his  death?  Was  it  not  an  intermediate,  effi- 
cient cause,  operating  to  disconnect  the  fatal  conse- 
quence from  the  original  act  of  negligence?  While  or- 
dinarily the  answers  to  those  questions  would  natur- 
ally fall  withioi  the  province  of  the  jury,  and,  when 
made  in  their  verdict,  would  be  regarded  as  binding, 
yet  where  the  facts  are  fairly  incontrovertible  the 
question  of  proximate  or  intervening  cause  is  for  the 
court.  Holman  v.  Security  Co.  (Colo.  App.),  45 
Pac,  519;  Stone  v.  Railroad  Co.  (Mass.),  51  N.  E., 
1  (41  L.  R.  A.,  794) ;  Bradley  v.  Railway  Co.,  94 
Mich.,  35  (53  N.  W.,  915) ;  Butcher  v.  Hyde,  152  N. 
Y.,  142  (46N.  E.,  305). 

Whatever  may  hereafter  be  developed,  at  least  on 
the  record  as  it  now  is,  we  think  these  questions  must 
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be  answered,  as  a  matter  of  law,  against  the  contention 
of  the  plaintiff  below,  and  that  the  judgment  must  be 
reversed  because  of  a  lack  of  evidence  to  support  the 
verdict  on  this  material  point.  The  case  is  remanded 
for  a  new  trial. 
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Southern  Ry.  Co.  v.  Thompson. 
(Knoxville.     September  Term,  1902.) 

1.  ACTION.     In   forma  pauperis.    Plaintiif  removing  from 
State  loeee  benefit  of. 

The  right  to  proeecute  an  action  in  forma  pauperis  i8  confined 
to  citizens  or  residents  of  this  State  and  when  one  so  suing 
removes  from  the  State,  pending  suit,  he  will,  upon  proper 
motion,  be  required  to  execute  a  bond  for  costs,  failing  in 
which  his  suit  will  be  dismissed.     {Post,  pp.  344-345.) 

Act  construed:     Act  of  1901,  ch.  126. 

2.  OOUBT.    Kefuial  by,  to    require  bond—Harmless  error, 
when. 

Where  a  resident  plaintiff  was  prosecuting  an  action  in  forma 
pauperis  and  removed  from  the  State,  pending  suit  the  action 
of  the  court  denying  defendant's  motion  to  require  a  bond  to 
be  given  by  pMntift  was  harmless  error,  when,  upon  the 
trial,  defendant  was  defeated  on  the  merits,  thus  becoming 
liable  for  all  the  costs.     {Post,  p.,  345.) 


FROM   BRADLEY. 


Appeal  in  error  from  the  Circuit  Court  of  Bradley 
county.     James  G.  Parks^  Judge. 

Mayfibld  &  Son,  for  Railway  Co. 

John  C.  Ramsey^  for  Thompson. 

Mb.  Justice  Neil  delivered  the  opinion  of  the 
Court. 
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This  action  was  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error  to  recover  damages  for 
a  personal  injury  alleged  to  have  been  inflicted  upon 
him  by  the  negligence  of  the  latter's  agents  while  the 
former  was  upon  the  train  of  the  latter  as  a  passenger. 
The  jury,  under  a  proper  charge,  rendered  a  verdict 
against  the  plaintiff  in  error,  and  judgment  was  en- 
tered thereon,  and  the  railway  company  has  appealed 
and  assigned  errors.  We  find  no  error  in  the  action 
of  the  court  below  upon  this  matter.  The  contro- 
versies arising  upon  this  portion  of  the  case  present 
nothing  new  or  worthy  of  preservation,  and  have  been 
already  disposed  of  in  an  oral  opinion. 

There  is  one  question,  however,  which  was  pre- 
sented in  the  court  below,  and  is  again  presented  here, 
which  involves  the  construction  of  p  recent  statute, 
and  requires  that  the  court's  determination  thereof 
should  be  preserved  in  a  written  opinion. 

The  act  referred  to  is  chapter  126,  Acts  1901.  The 
first  section  reads  as  follows :  "Be  it  enacted,"  etc., 
"that  section  3192  of  the  Code  of  Tennessee  (1858), 
Shannon's  compilation,  sec.  4928,  be  so  amended  as 
to  read,  at  the  end  of  said  section,  as  follows :  Tro- 
vided  that  the  provisions  of  this  act  shall  not  inure 
to  the  benefit  of  any  person  who  is  not  a  citizen  or 
resident  of  the  State  of  Tennessee."'  The  second 
and  last  section  provides  that  the  act  shall  take  effect 
from  and  after  its  passage.  The  act  was  passed  April 
3, 1901,  and  approved  by  the  governor  the  next  day. 
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The  section  of  the  Code,  referred  to  and  amended, 
allows  the  prosecution  of  suits  upon  the  pauper  oath. 
At  the  time  the  present  suit  was  brought  the  defend- 
ant in  error  was  a  resident  of  this  State,  but  pending 
the  suit  he  removed  to  the  State  of  Georgia.  There- 
upon the  plaintiff  in  error  moved  the  court  to  require 
of  the  defendant  in  error  a  bond  for  costs.  The  mo- 
tion was  denied,  and  this  action  of  the  circuit  judge 
is  assigned  as  error. 

The  question  for  determination  is  whether  the 
amending  act  applies  to  pending  suits.  The  court  is 
of  the  opinion  that  it  does  so  apply,  and  that  the  cir- 
cuit judge  was  in  error  in  denying  the  motion.  The 
error,  however,  was  innocuous,  and  hence  not  ground 
for  reversal,  inasmuch  as  upon  the  trial  in  the  court 
below  the  plaintiff  in  error  was  cast  in  the  suit  upon 
the  merits  of  the  controversy,  and  became  liable  for  all 
the  costs,  and  judgment  therefor  was  accordingly  cor- 
rectly entered.  This  being  true,  the  plaintiff  in  error 
was  not  injured  by  the  refusal  of  the  circuit  judge  to 
require  the  defendant  in  error  to  give  a  bond  for  the 
costs. 
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(Knoxville.     September  Term,  1902.) 

1.    ABATBMXNT.    BMth  of  on»  of  soTeral  plaintiib  before 
Judgment. 

Where  pending  an  action  in  tort  for  the  negligent  killing  of 
a  person,  brought  by  several  parties  plaintiff,  as  the  next 
of  kin  of  decedent,  one  of  the  co-plaintiffs  dies  before  Judg- 
ment, the  action  as  to  him  abates  and  can  not  be  revived 
in  the  name  of  his  administrator.     {Posty  pp.  350-351.) 

Cases  cited:  League  v.  Railroad,  91  Tenn.,  458;  Railroad 
V.  Bean,  94  Tenn.,  388. 

fl.    SAKB.    No  abatement,  by  death  of  one  or  more  of  sev- 
eral plaintiflii  after  Judgment— Why. 

The  death  of  one  or  more  Joint  plaintiffs  after  judgment  in 
an  action  in  tort,  and  pending  an  appeal,  does  not  work  an 
abatement  of  the  suit  as  to  such  decedents,  because  the 
Judgment  converts  the  tort  into  a  debt,  and  the  appeal  does 
not  vacate,  only  suspends,  the  judgment.     {Post,  p.  351.) 

Cases  cited:  Akers  v,  Akers,  16  Lea,  7;  Kimbrough  i7.  Mitch- 
ell, 1  Head,  540;  Baker  v.  Dansbee,  7  Heisk.,  231. 

8.    8AKB.    Death  of  one  of  several  statutory  beneficiaries 
does  not  work  abatement  as  to  the  others. 

Upon  the  death  of  a  person  caused  by  the  wrongful  act  or  omis- 
sion of  another,  the  staitutory  beneficiary  of  the  right  of 
action  therefor  is  that  person  or  class  of  persons  named  in 
the  statute  as  being  entitled  to  the  recovery  at  the  death 
of  the  decedent.  If  that  beneficiary  be  one  person  who  dies, 
the  action  abates;  but  df  the  right  of  action  accrues  to  a  cUat 
of  persons,  and  there  are  several  persons  composing  that 
cUiBS,  the  death  of  one  or  more  of  them,  either  before  or 
after  suit  brought,  will  not  work  an  abatement  of  the  cause 
of  action  as  to  the  others  of  the  class  surviving;  and  the 
survivors,  if  liability  Is  established,  are  entitled  to  recover 
full  damages,  notwithstanding  the  right  of  action  of  one  or 
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more  members  of  the  class  has  been  extinguished  by  death. 
(Post,  pp.  361-353.) 

Code  construed:     9ec.  4573    (S);    3564   (M.   &  V.),  sees.  2851, 

2852    (T.  &  S.). 
Case  distinguished:     Railroad  Co.  v.  Bean,  94  Tenn.,  388. 

4.  DEKXTBBBB  TO  EVIBENOE.    Objection  to  admissibility 
of  evidence  waived  by— when. 

It  is  well  settled  that  a  demurrer  to  the  evidence  waives  ob- 
jections interposed  to  the  admissibility  of  evidence  by  the 
party  who  flies  the  demurrer.     {Post,  pp.  353^64.) 

Case  cited:     Railway  Co.  v.  Leinhart,  107  Tenn.,  635. 

5.  SAME.    Will    not   preclude    consideration    of  plaintiff's 
evidence  improperly  excluded. 

A  defendant  by  demurring  to  the  evidence  can  not  deprive  plain- 
tiff of  the  right  to  make  available  questions  upon  rulings  of  the 
trial  court  excluding  competent  evidence.  (Post,  pp.  354-355.). 

Case  cited:     Washburn  v.  Shelby  County,  104  Ind.,  321. 

6.  SAME.    To  avail  plaintiff,  evidence  improperly  excluded 
must  be  preserved  by  bill  of  exception. 

The  demurrer  to  the  evidence  is  a  mere  pleading  and  brings 
before  the  supreme  court  only  the  admitted  evidence;  there- 
fore, to  entitle  plaintiff  to  have  considered  by  the  supreme 
court  such  portions  of  his  evidence  as  were  improperly  ex- 
cluded by  the  trial  court,  the  same  must  be  preserved  and 
made  part  of  the  record  by  bill  of  exceptions,  duly  authen- 
ticated by  the  signature  of  the  trial  judge.  (Posty  pp.  855- 
356,  357.) 

Cases  cited:  Nance  v.  Chesney,  101  Tenn.,  470;  State  v.  Haw- 
kins, 91  Tenn.,  140;  Garrett  v.  Rogers,  1  Heisk.,  321;  Wynn 
V.  Edwards,  7  Humph.,  419. 

7.  SAME.    Plaintiff  can    assign    errors   on   appeal   of  de- 
fendant, when. 

The  supreme  court  will  review  the  action  of  the  trial  court  In 
excluding  testimony  of  plaintiff,  on  appeal  of  defendant 
whose  demurrer  to  the  admitted  evidence  has  been  overruled, 
provided  the  excluded  testimony  is  made  a  part  of  the  record 
by  bill  of  exceptions;  otherwise,  great  injustice  might  be 
done  plaintiff.      {Post,  pp.  355,  356-357.) 


348  TENNESSEE  REPORTS.       [Vol.  109 

Heald,  Receiver,  v.  Wallace,  et  als. 


8.  MA8TEB  AND  SBBVAKT.    Safe  place  to  work-Xines. 

The  general  rule  of  law — the  common  law — ^making  it  the 
duty  of  the  master  to  furnish  the  servant  with  a  safe  place 
to  work  is  usually  applied  to  a  permcment  place  and  does 
not  apply  to  such  places  as  are  constantly  shifting  and  are 
being  transformed  as  the  direct  result  of  the  servant's  labor, 
as  a  room  or  place  to  work  in  a  mine.    {Post,  pp,  364-365.) 

Cases  cited:  Finalyson  v.  Mining  Co.,  14  C.  C.  A.,  492,  67 
Fed.,  510;  Railroad  Company  v.  Jarvi,  53  Fed.,  65;  Mining 
Co.  t;.  Clay's  Admr.   (Ohio),  38  N.  E.,  610. 

9.  SAKE.  .  Same.    Increased  hazards  assumed  by  servant— 
When. 

The  duty  of  the  master  does  not  extend  to  keeping  safe  the 
place  of  the  servant's  labor  where  the  place  is  known  to  be 
dangerous,  or  where  the  work  which  the  servant  is  employed 
to  do  consists  in  making  a  dangerous  place  safe  or  in  con- 
stantly changing  the  character  of  the  place  for  safety  by  the 
labor  performed,  as  in  an  entry  room  of  a  mine;  in  such 
cases  the  hazard  of  the  dangerous  place  and  the  increased 
hazard  of  the  place  made  dangerous  by  the  work  are  the 
ordinary  and  known  dangers  of  the  employment,  assumed  by 
the  servant.     (Post,  pp.  365-368.) 

Cases  cited:  Fraser  v.  I^umber  Co.,  45  Minn.,  235;  McGinty 
V.  Reservoir  Co.,  155  Mass.,  183;  Coal  Co.  v.  Scheller,  42 
111.  App.,  619;  Armour  v.  Hahn,  111  U.  S.,  313;  Blazenic  v. 
Coal  Co.  (Iowa),  72  N.  W.,  292;  Minneapolis  v.  I^undin  (C. 
C.  A.),  58  Fed.  Rep.,  525;  Railroad  Co.  v.  Jackson  (C.  C.  A.), 
65  Fed.  Rep.,  48;  Railroad  Co.  v.  Brown  (C.  C.  A.),  73  Fed. 
Rep.,  970. 

Case  distinguished:     Iron  Co.  v.  Pace,  101  Tenn.,  484. 

10.  SAMB.    Mining  Act  of  1881,  Oonstruction  of. 

The  act  of  1881,  ch.  170,  providing  for  "the  ventilation  of  coal 
mines  and  collieries,  and  for  the  protection  of  human  life," 
charges  the  mine  owner  with  the  duty  of  employing  a  com- 
petent and  practical  inside  overseer  to  be  called  the  "mining 
boss;"  upon  the  mine  boss  so  employed  is  imposed  the  duty 
of  maintaining  a  careful  watch  over  the  ventilation  and  tim- 
bering, and  to  see,  as  the  miners  advance  in  their  excavation, 
that  all  loose  coal,  rock  or  slate  overhead  Is  secured  against 
falling,  and  all  other  matters  connected  with  or  pertaining  to 
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the  safety  of  the  meji  at  work  in  the  mine;  and  the  miner 
having  charge  of  the  working  place  is  charged  with  the  duty 
of  keeping  the  roof  thereof  properly  propped  and-  timbered 
to  prevent  the  falling- of  coal,  slate  or  rock.  These  duties  are 
reciprocal  and  are  obligations  imposed  upon  the  mine  owner 
and  miner  alike — equally  imperative  and  binding  upon  both, 
and  the  penalty  for  a  violation  thereof  is  denounced  against 
all  the  parties  named.     {Post,  pp.  368-370.) 

11.  SAMB.    Same.    Question  reserved. 

Can  the  custom  of  a  mining  company  or  a  rule  for  the  gov- 
ernment of  its  •employees,  made  and  published  oy  the  com- 
pany, relieve  the  employer  of  the  statutory  duty  imposed  upon 
him?     Decision  reserved.     (Post,  pp.  370-372.) 

12.  OONTBIBXJTOBT  NBGLIGSNOB.  Bars  action  when. 
Oase  in  judgment. 

Plaintiff's  decedent,  a  miner  of  many  years'  experience,  was 
employed  by  defendant  and  while  engaged  in  driving  the 
neck  of  a  work  room  he  uncovered  a  large  rock  in  the  roof 
of  said  room;  he  continued  to  work  under  this  overhanging 
rock  for  parts  of  two  days — from  ten  to  fourteen  work  hours 
— further  uncovering  and  undermining  it  with  full  knowledge 
of  the  danger,  Instead  of  suspending  work  and  either  placing 
proper  timber  supports  thereunder  or  calling  upon  the  mine 
boss  to  do  so;  when  he  had  excavated  and  removed  the  last 
natural  support  of  said  rock,  it  fell  upon  and  killed  him. 
Action  by  next  of  kin  for  death. 

Held:  That  deceased  was  guilty  of  gross  contributory  negli- 
gence which  was  the  proximate  cause  of  the  accident  produc- 
ing his  death,  and  that  therefore  the  action  could  not  be 
maintained.     {Post,  pp.  357-360.  372-374.) 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox 
0>unty.    Joseph  W.  Sneed,  Judge. 
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Lucky,  Sanpord  &  Fowler,  for  Heald,  receiver. 

E.  F.  Mynatt  and  Pickle  &  Turner,  for  Wallace. 

Mr.  Justice  McAlister  delivered  the  opinion  of 
the  Court. 

The  plaintiffs  below,  as  next  of  kin  of  Pharaoh  G. 
Wallace,  deceased,  recovered  a  verdict  and  judgment 
against  T.  H.  Heald,  receiver  of  the  Black  Diamond 
Coal  Company,  fop  the  sum  of  |5,006,  as  damages  for 
the  alleged  negligent  killing  of  the  said  decedent. 
The  receiver  appealed,  and  has  assigned  errors. 

The  first  assignment  is  that  the  entire  suit  has 
now  abated,  and  is  not  subject  to  revivor.  This  con- 
tention is  based  on  the  following  facts:  The  suit 
was  originally  brought  by  James  Wallace  and  his  nine 
brothers,  alleging  that  they  were  the  children  and 
next  of  kin  of  the  said  Pharaoh  C.  Wallace,  who  was 
killed  while  in  the  employment  of  said  receiver.  It 
appears  that  four  of  the  plaintiffs  have  died  since 
this  suit  was  instituted.  James  Wallace  died 
prior  to  the  trial  in  the  circuit  court,  while  his 
three  brothers,  John,  Charles,  and  William  Wallace, 
have  died  since  the  judgment  in  the  circuit  court, 
and  pending  the  appeal;  their  deaths  having  been 
suggested  and  admitted  in  this  court.  A  motion  is 
now  pending  in  this  court  to  revive  the  suit  in  the 
name  of  the  several  administrators  of  the  three  plain- 
tiff's dying  since  the  judgment  below.  The  effect 
0/  the  death  of  James  Wallace,  who  died  before  the 
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trial  of  the  suit  in  the  circuit  court,  was  to  abate  the 
suit  as  to  him,  and  it  is  not  insisted  it  can  be  revived 
in  the  name  of  his  administrator.  The  reason  why 
such  revivor  could  not  be  had  was  stated  in  League 
V.  Railroad,  91  Tenn.,  458  (19  S.  W.,  430),  and  in 
Railroad  Co.  v.  Bean,  94  Tenn.,  388  (29  S.  W.,  370). 

But  as  to  the  three  plaintiffs,  John,  Charles,  and 
William  Wallace,  who  died  after  the  judgment  in  the 
circuit  court  was  rendered,  and  pending  the  appeal, 
the  rule  is  otherwise,  and  the  suit  may  be  revived  in 
the  name  of  their  respective  administrators.  The  rea- 
son is  that  by  the  judgment  below  the  tort  has  become 
converted  into  a  debt,  and  the  appeal  has  not  vacated, 
but  only  susi>ended,  the  judgment.  This  rule  has 
been  recognized  by  this  court  in  libel  cases,  although 
expressly  excluded  from  the  statute  authorizing  re- 
vivor of  action  in  this  State.  Shannon's  Code,  sec. 
4569.  We  have  held  that  where  the  tort  has  be- 
come merged  in  the  judgment  the  statute  is  inap- 
plicable. Aker8  v.  Akers,  16  Lea,  7  (57  Am.  Rep., 
207) ;  Kimhrough  v.  Mitchell,  1  Head,  540;  Baker  v. 
Danshee,  7  Heisk.,  231. 

It  is  insisted,  however,  that  the  effect  of  the  death 
of  James  Wallace  before  the  trial  below  was  to  abate 
the  proportional  right  of  action  vested  in  him,  and, 
as  a  legal  consequence,  to  abate  the  entire  right  of  ac- 
tion in  favor  of  all  the  plaintiffs.  This  contention 
seems  to  be  based  by  learned  counsel  largely  on  the 
case  of  Railroad  Go.  v.  Bean,  94  Tenn.,  388  (29  S. 
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W.,  370) .  In  that  case  it  was  held  that  a  suit  brought 
by  an  administrator  for  the  sole  benefit  of  the  widow 
of  plaintiff^s  intestate,  there  being  no  surviving  chil- 
dren, was  abated  by  the  death  of  the  widow  after 
judgment  in  the  circuit  court  in  favor  of  defendant, 
and  pending  the  administrator's  appeal,  and  could 
not  be  revived  either  by  her  personal  representative, 
or  for  the  benefit  of  the  father  of  the  plaintiflPs  intes- 
tate, as  next  of  kin.  The  court  said:  *We  think 
the  exclusive  statutory  beneficiary  was  that  person 
or  class  of  persons  who  were  entitled  to  recovery  at 
the  death  of  deceased,  when  the  cause  of  action  ac- 
crued.  In  this  case  it  was  the  widow,  and,  in  the 
language  of  the  statute,  the  right  of  action  passed  to 
her,  or  to  the  administrator  for  her  benefit.  The 
right  of  recovery  having  once  vested  in  the  widow,  it 
did  not  pass  upon  her  death  to  her  personal  repre- 
sentative, neither  did  it  revest  in  the  next  of  kin  of 
deceased ;  the  reason  being  that  no  provision  is  made 
in  the  statute  for  such  contingency.  The  cause  of 
action,  upon  the  death  otthe  person  to  whom  it  sur- 
vived, or  for  whose  benefit  it  might  be  prosecuted, 
was  thereby  extinguished.'' 

It  will  be  observed  that  in  the  Bean  case  we  ex- 
pressly stated  that  "the  exclusive  statutory  benefici- 
ary was  that  person  or  class  of  persons  who  were- 
entitled  to  the  recovery  at  the  death  of  the  deceased^ 
when  the  cause  of  action  accrued."  If  James  Wal- 
lace had  been  the  sole  next  of  kin,  the  entire  suit 
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would  have  abated  upon  his  death;  but  since  there 
were  others,  constituting  the  class  to  which  he  be- 
longed, his  death,  while  abating  the  suit  as  to  him,  in 
no  manner  affects  the  rights  of  the  others.  The  death 
of  one  might  affect  the  distribution  of  the  recovery, 
but  certainly  it  does  not  diminish  the  liability  of  the 
defendant  company,  even  proportionately.  The  par- 
ties surviving  and  proving  heirship,  if  liability  is  es- 
tablished, are  entitled  to  recover  full  damages,  not- 
withstanding the  right  of  action  of  one  member  of  the 
class  has  been  extinguished  by  his  death.  Shannon's 
Code,  sec.  4573;  Oaruthers'  Hist  Lawsuit,  sec.  235. 
It  is  next  insisted,  on  behalf  of  the  next  of  kin,  that 
the  trial  court  improperly  excluded  certain  alleged 
statements  of  the  mine  boss  and  timberman,  and  that 
this  court  on  the  present  appeal  can  review  this  ac- 
tion, and,  if  the  excluded  evidence  is  found  competent, 
it  may  now  be  considered  by  this  court  in  determining 
whether  the  demurrer  to  the  evidence  was  properly 
overruled.  It  will  be  perceived  this  question  is  made 
in  this  court  by  the  successful  party  on  the  appeal 
of  the  unsuccessful  party,  and  the  position  assumed 
is  that,  if  this  court  should  be  of  opinion  the  demurrer 
to  the  evidence  was  improperly  overruled  on  the  ad- 
mitted evidenc^,  the  excluded  evidence  was  competent, 
and,  considering  it,  the  demurrer  should  still  be  over- 
ruled. It  is  well  settled  that  a  demurrer  to  the  evi- 
dence waives  objections  interposed  to  the  admissi- 
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bility  of  evidence  by  the  party  who  flies  the  demur- 
rer. Railway  Co.  v.  Leinart,  107  Tenn.,  635  (64  S. 
W.,  899).  But  it  will  be  perceived  that  the  present 
case  does  not  fall  within  the  rule  announced  in  the 
Leinart  case.  Here  the  plaintiflf^s  evidence  was  ex- 
cluded on  the  objection  of  the  defendant  company. 

The  defendant  then  demurred  to  the  admitted  evi- 
dence, the  demurrer  was  overruled,  and  damages  af- 
terwards assessed  by  a  jury.  Defendant  company 
then  appealed  to  this  court.  It  is  now  insisted  on  be- 
half of  defendants  in  error,  the  next  of  kin  to  Wal- 
lace, that,  in  order  to  test  the  sufBciency  of  the  de- 
murrer to  the  evidence,  this  court  should  now  consider 
the  evidence  wliich  they  claim  was  improperly  ex- 
cluded by  the  circuit  court. 

In  ^Yashhurn  v.  Shelby  Co.,  104  Ind.,  321  (3  N.  E., 
757,  54  Am.  Rep.,  332),  Judge  Elliott,  deliyering  the 
opinion  of  the  court,  said:  "We  do  not  think  that 
the  fact  that  the  appellee  demurred  to  the  appellant's 
evidence  precludes  him  from  availing  himself  of  a 
ruling  excluding  competent  evidence.  To  hold  that 
a  party  demurring  to  the  evidence  may  render  unavail- 
ing a  ruling  made  against  his  adversary,  excluding 
competent  testimony  would  work  great  injustice;  for, 
by  so  holding,  we  should  lay  down  a  rule  that  would 
enable  a  defendant  to  secure  erroneous  rulings  on  the 
admission  of  evidence,  and  then,  by  demurring  to  the 
evidence  admitted,  deprive  the  plaintiff  of  the  benefit 
of  the  rulings  excluding  evidence,  however  erroneous 
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they  might  be,  and  however  great  the  injury  done  to 
him  by  such  rulings.  The  ease  is  not  at  all  like  that 
of  the  demurring  party  asking  a  review  of  rulings 
upon  the  admission  and  exclusion  of  evidence,  for  he, 
by  his  own  act,  submits  the  cause  for  decision  upon 
the  evidence  received  by  the  court,  and  thus  impliedly 
waives  all  questions  upon  rulings  made  in  the  course 
of  the  trial,  but  his  adversary  does  no  affirmative  act 
waiving  rulings  to  which  he  has  reserved  proper  and 
timely  exceptions.  .  .  .  We  hold  that  a  defendant 
who  demurs  to  the  evidence  can  not  deprive  the  plain- 
tiff of  the  right  to  make  available  questions  upon 
rulings  excluding  facts." 

It  is  true  that  in  an  Indiana  case  the  demurrer  to 
the  evidence  had  been  sustained,  and  the  cause  was  in 
the  appellate  court  on  the  appeal  of  the  plaintiff. 
Here  the  demurrer  to  the  evidence  was  overruled,  the 
plaintiff's  damages  assessed,  and  the  case  appealed  to 
this  court  by  the  defendant. 

Two  questions  now  arise:  (1)  Whether  plaintiffs 
can  assign  errors  on  the  appeal  of  the  defendant ;  and 
(2)  whether  plaintiffs  should  not  have  preserved  the 
excluded  evidence  by  bill  of  exceptions? 

Considering  this  last  question  first,  we  are  of  opin- 
ion that,  following  the  general  practice,  a  bill  of  ex- 
ceptions, duly  authenticated,  should  have  been  taken 
to  the  action  of  the  trial  judge  in  excluding  the  evi- 
dence. A  demurrer  to  the  evidence  is  a  mere  plead- 
ing, and  only  brings  before  the  court  the  admitted 


356  TENNESSEE  REPORTS.       [Vol.  109 

Heald,  Receiver,  v.  Wallace,  et  aU. 

evidence.  It  is  well  settled  that  evidence  excluded 
by  a  chancellor  can  not  be  considered  by  this  court 
unless  made  part  of  the  record  by  bill  of  exceptions, 
or  unless  spread  upon  the  minutes  with  the  excep- 
tions and  the  action  of  the  chancellor  thereon.  Nance 
V.  Chesney,  101  Tenn.,  470  (47  S.  W.,  690). 

The  testimony  in  a  law  case  can  not  be  considered 
unless  precisely  identified  and  authenticated  by  the 
court  by  bill  of  exceptions.  In  State  v.  Hawkins, 
91  Tenn.,  140  (18  S.  W.,  114,)  it  was  held,  approving 
Garrett  v.  Rogers,  1  Heisk.,  321,  and  Wynne  v. 
Edwards,  7  Humph.,  419,  that,  where  the  bill  of  ex- 
ceptions is  not  duly  authenticated  by  the  signature  of 
the  trial  judge,  it  can  not  be  treated  as  a  part  of  the 
record,  even  though  it  is  recited  in  the  minutes  that 
the  bill  of  exceptions  was  signed  by  the  trial  judge 
and  made  a  part  of  the  record. 

The  question  then  remains,  whether,  on  the  appeal 
of  the  defendant,  the  plaintiff,  who  has  preserved 
the  excluded  testimony,  can  assign  as  error  the  ac^ 
tion  of  the  court.  Unless  such  practice  is  allowable, 
we  can  see  how  great  injustice  might  be  done  the 
plaintiflf.  Although  he  has  a  verdict  in  his  favor, 
if  this  court  should  reverse  the  action  of  the  lower 
court  overruling  the  demurrer  to  the  evidence,  and 
sustain  it,  the  result  would  be  a  dismissal  of  plain- 
tiflf^s  suit,  although  material  evidence  in  his  favor  had 
been  improperly  excluded  by  the  trial  court,  which, 
if  considered,  would  show  a  good  cause  of  action. 
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Unless  plaintiff  can  assign  this  error  on  the  appeal  of 
the  defendant,  he  is  remediless  and  at  the  mercy  of 
the  successful  demurrant. 

We  are  of  opinion  the  action  of  the  trial  court  in 
excluding  competent  evidence  may  be  reviewed  by  the 
appellate  court  on  the  appeal  of  the  defendant,  whose 
demurrer  to  the  admitted  evidence  had  been  over- 
ruled or  sustained,  provided  the  excluded  evidence 
is  made  part  of  the  record  by  bill  of  exceptions.  But 
the  excluded  evidence  can  not  be  considered  in  this 
cause,  because  it  has  not  been  preserved  by  bill  of  ex- 
ceptions. 

The  second  assignment  is  that  the  court  erred  in 
not  sustaining  the  defendant's  demurrer  to  the  evi- 
dence. This  assignment,  of  course,  necessitates  a  re- 
view of  the  facts:  The  deceased,  Pharaoh  C.  Wal- 
lace, was  at  the  time  of  his  death  employed  as  a  miner 
in  a  mine  of  the  Black  Diamond  Coal  (Company,  then 
being  operated  by  T.  H.  Heald,  receiver.  The  said 
Wallace  was  engaged  at  the  time  of  the  accident  in 
driving  the  neck  of  a  room  in  No.  2,  north  entry, 
and  was  killed  by  a  large  rock  falling  from  the  room 
of  the  entry.  Deceased  was  an  old  and  experienced 
miner,  and  had  been  working  in  this  particular  mine 
(Beech  Grove  mine)  five  or  six  years.  He  had  been 
working  in  this  particular  room  about  one  month, 
and  was  assisted  by  his  son,  John  Wallace,  one  of  the 
plaintiffs,  who  was  then  a  boy  about  fourteen  years  of 
age.     This  room  had  been  necked  about  twenty-four 
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feet  from  the  entry,  and  a  new  neck  was  being  driven 
into  a  second  room,  from  ten  to  fifteen  feet.  The  de- 
ceased had  been  working  in  this  neck  about  one  week, 
and  had  driven  it  about  twelve  feet.  The  coal  in  this 
neck,  commencing  at  the  top,  contained  first  a  seam  of 
rash,  a  few  inches  thick,  lying  on  top  of  the  coal ;  then 
a  vein  of  coal  about  two  and  one  half  feet  thick;  next 
a  seam  of  slate,  from  six  to  twelve  inches  thick ;  and 
at  the  bottom  another  seam,  about  seven  inches  thick. 
The  death  of  Pharaoh  AYallace  occurred  about  eleven 
o'clock  on  the  19th  of  May,  1899.  The  day  preced- 
ing his  death,  Wallace  asked  Card,  the  mine  boss, 
about  the  top;  and  Card  said  he  would  send  Guess, 
the  timberman,  there  to  timber  it.  About  noon  of 
that  day  (that  is  to  say,  the  day  before  the  accident), 
Guess,  the  timberman,  came  and  set  up  a  double  or 
cross  timber  under  a  piece  of  slate  inside  the  mouth 
of  the  neck;  and,  after  setting  this  cross-timber,  he 
removed  two  single  supports  within  this  neck,  which 
Wallace  had  placed  there.  It  appears  that  the  rock 
that  finally  killed  Wallace  was  partially  exposed  at 
the  time  Guess  examined  the  neck  and  placed  the 
double  support  in  position.  The  rock  fell  above  the 
place  where  Guess  had  knocked  out  the  single  timber. 

It  fell  from  the  cross-timber  all  the  length  of  the 
room  neck.  It  was  about  eleven  or  twelve  feet  from 
the  cross-timber  to  the  far  end  of  the  rock  that  fell. 

It  appears  that,  after  Guess  set  up  the  cross-timber, 
he  tested  the  top,  and  had  a  talk  with  Wallace.    The 
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latter  continued  to  work  under  this  overhanging  rock, 
which  was  partially  exposed  at  the  time  Guess  exam- 
ined the  neck  and  placed  the  supports  in  position. 
It  was  what  was  denominated  in  mining  parlance  a 
^^horseback/'  and  weighed  80,000  i)ounds.  Wallace 
was  bound  to  have  known  of  the  existence  of  this 
threatening  horseback,  since  he  had  himself  erected 
props  to  support  the  top,  and  also  saw  Guess  sound 
and  test  the  top.  Moreover,  this  immense  overhanging 
rock  was  clearly  exposed  to  view  for  at  least  twenty- 
four  hours,  or  about  ten  to  fourteen  working  hours, 
prior  to  the  accident.  Notwithstanding  the  imminent 
peril  attending  such  work,  especially  obvious  to  a  min- 
er of  Wallace's  long  experience,  he  continued  to  work, 
and  augmented  the  danger  by  taking  out  the  coal  that 
supported  this  overhanging  rock,  and  drove  the  room 
for  two  and  one  half  to  three  feet  or  five  or  six  feet 
further.  It  further  appears  that  on  the  evening  after 
Guess  did  the  timbering,  and  the  day  preceding  the 
accident,  the  deceased  fired  a  mining  shot  in  that 
room,  knocking  down  a  block  of  coal,  and  that,  on  the 
morning  of  the  accident,  deceased  and  his  son  put  in 
another  mining ;  that  is  to  say,  they  took  out  the  seam 
of  rash  that  lay  just  under  the  room  for  a  distance  of 
two  and  one  half  to  three  feet.  The  effect  of  this 
was  to  uncover  and  remove  several  feet  of  the  mining 
that  supported  this  imminently  dangerous  rock,  and 
in  that  proportion  increased  the  peril.  It  further 
appears  that,  at  the  time  of  the  accident,  deceased  was 
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working  directly  beneath  this  rock,  engaged  in  dig- 
ging up  with  his  pick  the  layer  of  slate  covering  the 
bottom  seam  of  coal  for  a  distance  of  three  feet.  He 
was  at  work  in  the  very  place  from  which  he  had  re- 
moved the  layer  of  rash  and  upper  seam  of  coal.  The 
result  was  that  this  exposed  rock,  having  been  stead- 
ily undermined  by  the  deceased  himself,  became  at 
last  dislodged,  and  fell,  crushing  Wallace  beneath 
its  superincumbent  weight.  John  Wallace,  the  son, 
who  was  present,  working  with  his  father,  was  asked 
this  question :  "Now,  as  a  matter  of  fact,  that  which 
turned  the  rock  loose  and  caused  it  to  fall  was  on 
account  of  your  father  having  taken  the  last  sup- 
port from  under  it?  Ans.  I  don't  know,  sir.  Ques- 
tion. He  had  taken  that  support  from  under  it? 
Ans.    Yes,  sir." 

Now,  upon  these  facts,  it  is  insisted  that  the  proxi- 
mate cause  of  the  accident  was  the  gross  contributory 
negligence  of  the  deceased,  and  that  the  circuit  judge 
should  have  sustained  the  demurrer  to  the  evidence 
and  dismissed  the  suit.  One  of  the  printed  rules  of 
the  company,  posted  in  plain  view  at  the  mines,  at  the 
place  where  the  miners  get  their  coal  checks  every 
morning  and  evening,  was  as  follows :  "All  employees 
must,  at  the  commencement  of  their  daily  work,  note 
carefully  and  examine  the  face,  sides,  roof,  and  all 
parts  of  their  working  place,  and  satisfy  themselves 
that  the  same  is  safe  in  every  respect.  But  if,  upon 
such  examination,  any  employee  shall  find  said  work- 
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ing  place  dangerous  or  in  want  of  repairs^  which 
makes  it  unsafe,  it  shall  be  his  duty  to  at  once  cease 
all  operations  there  until  such  danger  is  removed,  or 
proper  repairs  are  made;  and  it  shall  be  the  duty  of 
every  employee,  immediately  upon  the  discovery  of 
danger  or  defect,  to  proceed  to  make  them  safe,  when 
it  is  in  his  ordinary  duty  to  do  so,  provided  he  con- 
siders it  safe  to  take  the  personal  responsibility  and 
risk  as  to  injury,  but  the  company  will  not  be  respon- 
sible for  any  injury  he  may  receive  while  making  such 
repairs.  When  it  is  not  his  ordinary  duty  to  make 
such  repairs,  he  shall  imme(Jiately  report  to  the 
mining  boss,  for  him  to  proceed  to  make  such  repairs, 
[which]  shall  be  obligatory  upon  him,  unless  he  con- 
siders that  he  can  make  the  repairs  with  safety  to 
himself." 

Charles  James,  a  miner  working  in  the  same  mine 
at  the  time  of  the  accident,  testifies,  on  cross-examina- 
tion, that,  "when  a  man  was  driving  an  entry  or  room 
neck,  it  was  his  duty,  from  time  to  time,  to  sound  the 
top;"  that  the  company  had  specific  rules  to  the  effect 
that  every  man  was  to  sound  his  top ;  that  the  printed 
rules  were  posted  up  at  the  mines  in  plain  view,  where 
the  men  got  their  checks  every  morning  and  evening; 
that  rule  five  had  been  a  rule  of  the  company  as  long 
as  he  had  been  working  for  the  company;  that  the 
rules  were  that  "it  was  every  man's  duty  to  examine 
from  time  to  time  his  own  working  place,  and  see  that 
it  was  in  safe  condition;"  and  that  "when  he  was 
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working  in  a  room  outside  of  the  roadway,  and  found 
the  top  was  in  bad  condition,  he  had  to  set  a  single 
timber,  but  when  he  was  in  an  entry  or  roadway  or 
room  neck,  under  the  rules,  it  was  his  duty  to  inform 
the  mining  boss  or  John  Guess,  and  stay  from  under 
it  until  the  timber  had  been  set  by  them." 

Ed.  Peaverly,  a  miner  working  in  the  same  mine  at 
the  time  of  the  accident,  states  that  if  a  man  was  Avork- 
ing  in  an  entry  or  roadway  or  room  neck,  and  found 
that  his  place  was  in  bad  condition,  he  would  send  for 
John  Guess,  the  timberman,  to  repair  it;  that  it  was 
customary,  or  the  rule  for  a  man  to  first  examine  his 
top,  and  see  whether  it  was  in  good  condition,  and, 
when  he  found  it  was  not  in  good  condition,  he  would 
send  for  Guess,  who  would  come  and  set  a  cross-tim- 
ber; that  it  was  the  duty  of  all  miners,  when  digging 
in  a  room  neck,  to  sound  the  top  and  see  if  it  was  in 
good  condition,  just  the  same  as  if  in  a  room^ 
and  that  they  generally  did  this  always;  that  if  a 
miner  was  in  a  room  neck  or  entry,  and  found  his 
top  was  not  in  a  safe  condition,  it  was  his  duty  to  no- 
tify the  boss  or  timberman  to  come  and  set  the 
timbers,  and  "to  stay  from  under  it  until  the  man  does 
come  and  set  the  cross- timbers." 

William  Slover,  a  miner  of  twelve  years'  ex- 
perience, working  in  the  same  mine  at  the 
time  of  the  accident,  states  that,  when  a  man 
was  digging  in  a  room  neck  or  entry,  it  waff 
his  duty  certainly,  to  examine  his  top  from  time 
to  time;  that  "it  is  any  man's  duty  to  examine  the 


1  Gates]      SEPTEMBER  TERM,  1902.  363 

Heald,  Receiver,  y,  Wallace,  et  dl8. 

top,  that  digs  coal ;  that  it  was  the  miner's  business 
to  see  whether  or  not  his  top  was  in  a  safe  condition, 
and  when  he  found  it  was  loose  he  would  send  after 
Guess  or  the  mine  foreman,  and  call  their  attention 
to  it,  and  they  would  have  it  timbered ;  that  this  was 
the  way  to  do;  that  the  miner  working  in  there  all 
the  time  is  familiar  with  the  situation,  while  the  mine 
boss  is  only  in  there  a  few  minutes  each  day,  and,  of 
course,  as  he  drives  forward,  uncovers  new  top  from 
time  to  time,  and  the  result  is  it  is  his  business  to 
examine  the  top  from  time  to  time,  and  see  that  it 
doesn't  get  loose;  but  when  he  is  working  in  a  place 
such  as  a  hallway,  room  neck,  or  entry,  that  required 
double  timbers,  he  sends  for  the  mine  boss  or  timber- 
man  to  do  that.'^ 

The  foregoing  testimony  introduced  by  the  plain- 
tiffs demonstrates  that,  under  the  rules  and  custom  of 
the  company,  it  was  the  duty  of  the  miner  to  make 
the  necessary  tests  of  his  room  neck,  and,  if  he  dis- 
covered it  was  not  safe,  he  was  charged  with  the  du- 
ty of  sending  for  the  timberman,  and  especially  was 
he  enjoined  and  required  to  stand  from  under  until 
the  dangerous  top  was  repaired.  According  to  the 
testimony  of  plaintiffs'  witnesses,  the  duty  of  inspect- 
ing the  changing  top  of  a  room  neck  is  the  same  as 
in  any  other  part  of  the  room.  We  are  constrained 
to  believe  from  the  record  that  deceased  not  only 
steadily  undermined  the  rock  and  brought  it  down 
upon  himself,  but  that  he  was  conscious  of  the  danger, 
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and  yet,  inured  for  so  many  years  to  such  perils,  he 
deliberately  assumed  the  risk. 

It  is  argued,  however,  on  behalf  of  the  plaintiffs 
below,  that  it  was  the  duty  of  the  company  to  furnish 
its  employees  a  safe  place  to  work,  and  that  the  breach 
of  this  duty  was  the  proximate  cause  of  the  accident, 
for  which  the  defendant  company  is  liable.    We  do 
not  think  this  rule  of  the  common  law  applicable  in 
such  a  case.    The  principle  invoked  is  usually  ap- 
plied to  a  permanent  place,  and  not  to  such  places 
as  are  constantly  shifting  and  being  transformed  as 
the  direct  result  of  the  employeei's  labor.     This  dis- 
tinction is  aptly  illustrated  in  the  following  cases: 
In  Finalyson  v.  Mining  Co,,  14  C.  C.  A.,  492  (67  Fed. 
510),  the  plaintiff,  a  laborer  engaged  in  mining  ore, 
was  injured  by  the  falling  of  an  exposed  mass  of  sub- 
stance, called  "gouge,"  which  he  was  endeavoring  to 
pick  down  under  the  direction  of  the  foreman.    It 
was  held  by  the  United  States  circuit  court  of  ap- 
peals that  the  rule  of  a  safe  place  to  work  had  no 
application,  and  that  a  verdict  was  properly  directed 
for  the  defendant.    Sanborn,  circuit  judge,  delivered 
ing  the  opinion  of  the  court  said :     "It  is  the  general 
rule  that  it  is  the  duty  of  the  master  to  exercise  ordi- 
nary care  to  provide  a  reasonably  safe  place  in  which 
the  servant  may  perform  his  service.     Railway  Co. 
V.  Jarvi,  3  C.  C.  A.,  433   (53  Fed.,  65).     But  this 
rule  can  not  be  justly  applied  to  cases  in  which  the 
very  work  the  servants  are  employed  to  do  consists 
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in  making  a  dangerous  place  safe,  or  in  constantly 
changing  the  character  of  the  place  for  safety  as  the 
work  progresses.  The  duty  of  the  master  does  not 
extend  to  keeping  such  a  place  safe  at  every  moment 
of  time  as  the  work  progresses.  The  servant  assumes 
the  ordinary  risk  and  dangers  of  his  employment 
that  are  known  to  him,  and  those  that  might  be  known 
to  him  by  the  exercise  of  the  ordinary  care  and  fore- 
sight. When  he  engages  in  the  work  of  making  a 
place  that  is  known  to  be  dangerous,  safe,  or  in  a  work 
that  in  its  progress  necessarily  changes  the  character 
for  safety  of  the  place  in  Avhich  it  is  performed  as  the 
work  progresses,  the  hazard  of  the  dangerous  place, 
and  the  increased  hazard  of  the  place  made  dangerous 
by  the  work,  are  the  ordinary  and  known  dangers. 
In  Mining  Co.  v.  Floyd, Adm'r  (Ohio)  38  N.  E.,  610 
(25  L.  R.  A.,  848),  above  cited,  in  which  Clay,  a  miner 
engaged  in  operating  a  cutting  machine,  was  killed  by 
slate  falling  from  the  top,  that  had  been  negligentlj 
propped  by  Dalton,  the  'filler'  upon  whom  the  duty 
of  propping  the  roof  had  devolved  by  custom  of  the 
mine,  the  trial  judge  charged  the  jury  upon  the  theory 
that  'the  duty  of  defendant  company  in  respect  to 
furnishing  a  safe  working  place  was  such  that  it  was 
liable  for  the  negligence  of  Dalton,  the  filler,  irre- 
spective of  the  question  of  his  incompetency,  and  of 
the  company's  knowledge  thereof.'  It  was  held  on 
appeal  that  this  was  error,  that  the  doctrine  of  a  safe 
place  to  work  had  no  application,  and  that  Clay  and 
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Dal  ton,  were  fellow  servants.  The  court  said  in  refer- 
ence to  this  question :  "The  claim  is  sought  to  be  sus- 
tained by  a  class  of  cases  which  hold  that  the  duty  of 
the  master  to  provide  a  safe  working  place  and  ma- 
chinery for  his  employees  can  not  be  delegated  so  as 
to  absolve  the  master  from  liability  in  case  of  failure 
of  the  vice  principal  to  perform  that  duty.  It  does 
not  seem  necessary  to  review  these  cases.  They  are, 
as  a  rule,  based  upon  the  proposition  that 
where  the  appliance  or  place  is  one  which 
has  been  furnished  for  the  work  in  which 
the  servants  are  to  be  engaged,  then  the  duty 
above  stated  attaches  to  the  master.  We  need  not 
discuss  this  proposition,  for  we  have  not  that  case. 
Here  the  place  was  not  furnished  as  in  any  sense  a 
permanent  place  of  work,  but  was  a  place  in  which 
the  surrounding  conditions  were  continually  chang- 
ing, and  instead  of  being  a  place  furnished  by  the 
master  for  the  employees,  within  the  spirit  of  the  de- 
cisions referred  to,  was  a  place  the  furnishing  prepar- 
ations of  which  was  in  itself  a  part  of  the  work  they 
were  employed  to  perform.  The  distinction  may  be 
found  in  a  number  of  cases,  among  which  may  be  cited 
Fraser  v.  Lumber  Co,,  45  Minn.,  235  (47  N.  W.,  785) ; 
McGinty  v.  Reservoir  Co.,  155  Mass.,  183  (29  N.  E., 
510) ;  and  Coal  Co.  v.  Scheller,  42  111.,  App.  619.'^ 
See,  also,  Armour  v.  Hahn,  111  U.  S.,  313  (4  Sup. 
Ct.,  433, 28  L.  Ed.,  440) ;  Eraser  v.  Lumber  Co.,  supra; 
Blazenic  v.  Coal  Co.,  (Iowa)  72  N.  W.,  292;  City  of 
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Minneapolis  v.  Lundin,  6  C.  C.  A.,  344  (58  Fed.,  525) ; 
Bmlroad  Co.  v.  Jackson,  12  C.  C.  A.,  507  (65  Fed., 
48).  In  Railroad  Co.  v.  Brown,  20  C.  C.  A.,  147  (73 
Fed,  970),  it  was  said :  "There  is  a  duty  on  the  part 
of  the  master  to  provide  his  servants  a  safe  place  in 
which  to  work;  but  manifestly  the  principle  is  not 
applicable  to  a  case  like  this,  where  the  place  became 
dangerous  in  the  progress  of  the  work,  or  from  the 
manner  in  which  the  work  is  done." 

It  is  true,  in  Iron  Co,  v.  Pace,  101  Tenn.,  484  (48 
S.  W.,  232),  we  held  the  charge  of  the  circuit  judge 
was  in  accord  with  the  general  rule  "that  it  is  the 
duty  of  the  master  to  keep  the  premises  in  the  prose- 
cution of  his  business  in  a  reasonably  safe  condition, 
and,  if  he  fails  to  do  so,  he  is  liable  to  the  servant  for 
all  the  injuries  resulting  to  him  from  such  defects." 
That  was  a  case  where  a  miner  engaged  in  driving  an 
entry  was  injured  in  consequence  of  an  explosion 
caused  by  the  negligence  of  the  company  in  permitting 
explosive  dust  and  gas  to  accumulate  in  the  mine. 
The  injuries  were  sustained  as  a  result  of  a  mine-dust 
explosion,  and  the  recovery  was  sought  for  breach  of 
the  statute  which  required  the  company  to  keep  its 
mine,  with  all  its  entries,  airways,  and  workings,  prop- 
erly ventilated  and  free  from  all  dangerous  and  ex- 
plosive gases  and  substances,  and  to  have  said  en- 
tries, aim^ays,  and  workings  examined  and  tested  by 
one  skilled  in  such  business  every  morning  before 
said  employees  entered  said  portion  of  the  mine,  and. 
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if  poisonous  gases  or  other  explosive  gases  or  sub- 
stances were  found,  to  remove  the  same  immediately, 
etc.  It  was  also  a  ground  of  recovery  in  that  case 
that  the  company  had  breached  the  statute  in  employ- 
ing an  unskilled  and  incompetent  inside  overseer  or 
mine  boss.  The  duties  for  a  breach  of  which  a  re- 
covery was  sought  in  that  case  were  especially  enjoin- 
ed by  chapter  170,  Acts  1881,  entitled  "An  act  to  pro- 
vide for  the  ventilation  of  coal  mines  and  collieries, 
and  for  the  protection  of  human  life."  We  held  in 
that  case  that  the  charge  of  the  court  was  not  so 
strong  as  the  positive  mandates  of  the  statute,  and 
hence  it  was  not  error  to  charge  the  general  rule  that 
it  was  the  duty  of  the  master  to  keep  his  premises  in 
a  reasonably  safe  condition. 

But  it  is  claimed  that  defendant  company  is  liable 
under  section  8,  ch.  170,  of  the  Acts  of  1881,  making  it 
the  duty  of  the  mine  boss  to  keep  a  careful  watch  over 
the  timbering,  etc.  That  section  is  as  follows :  "That 
to  better  secure  the  ventilation  of  every  coal  mine  and 
colliery,  and  provide  for  the  health  and  safety  of  the 
men  employed  therein,  otherwise  and  in  every  re- 
spect the  owner  or  agent,  as  the  case  may  be,  in  charge 
of  every  coal  mine  and  colliery,  shall  employ  a  com- 
petent and  practical  inside  overseer,  to  be  called  *min- 
ing  boss,'  who  shall  keep  a  careful  watch  over  the  ven- 
tilating apparatus,  over  the  airways,  the  traveling 
ways,  the  pump,  the  sumps,  and  the  timbering;  to 
see,  as  the  miners  advance  in  their  excavations,  that 
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all  loose  coal,  slate  or  rock  overhead  is  carefully  se^ 
cured  against  falling;  .  .  .  and  all  things  con- 
nected with  and  appertaining  to  the  safety  of  the  men 
at  work  in  the  mine." 

By  section  19  of  this  act  it  is  provided  "that  any 
miner  having  charge  of  a  working  place  in  any  coal 
mine  or  colliery  who  shall  neglect  or  refuse  to  keep  the 
roof  thereof  properly  propped  and  timbered,  to  pre- 
vent the  falling  of  coal,  slate,  or  rocks,  every  such 
person  or  persons  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  shall  be  punished  by 
imprisonment  and  fine  at  the  discretion  of  the  court 
trying  the  case."  An  analysis  of  this  statute  will 
show  the  following  tripartite  obligation:  (1)  The 
mine  owner  is  charged  with  the  duty  of  employing  a 
competent  and  practical  inside  overseer  or  mining 
boss ;  (2)  the  mining  boss  so  employed  is  charged  with 
the  duty  of  maintaining  a  careful  watch  over  the  venti- 
lation and  the  timbering,  and  to  see,  as  the  miners  ad- 
vance in  their  excavations,  that  all  loose  coal,  slate, 
or  rock  overhead  is  carefully  secured  against  falling, 
etc.,  and  all  things  connected  with  or  pertaining  to 
the  safety  of  the  men  at  work  in  the  mines;  (3)  the 
miner  having  charge  of  the  working  place  in  any  mine 
is  charged  with  the  duty  of  keeping  the  roof  thereof 
properly  propped  and  timbered,  to  prevent  the  falling 
of  coal,  slate,  or  rock.  It  will  thus  be  observed  that 
reciprocal  duties  and  obligations  are  imposed  by  the 
statute  upon  the  company  and  its  employees,  which 
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are  equally  imperative  and  binding.  It  should  have 
been  stated  that  the  criminal  penalty  for  a  violation 
of  the  duties  imposed  by  the  statute  was  denounced 
against  all  of  the  parties  named. 

It  is  said,  however,  that  by  custom  of  the  company 
the  miner  was  not  charged  with  the  duty  of  timbering 
a  room  neck.  It  will  be  observed  the  statute  makes 
no  exception  in  requiring  the  miner  to  prop  and  tim- 
ber his  working  place.  It  is  a  question,  then,  wheth- 
er the  miner  could  be  relieved  of  this  statutory  duty 
by  any  rule  or  custom  of  the  company. 

In  Mining  Co.  v.  Floyd,  Ad m'r  (Ohio),  38  N.  E.,. 
610  (25  L.  R.  A.,  848),  the  plaintiff's  intestate,  Clay, 
a  coal  miner,  engaged  in  operating  a  machine  that 
cut  the  coal,  was  killed  by  slate  falling  from  the  top 
of  room  while  so  engaged.  It  appeared  that  in  each 
room  three  sets  of  hands  were  employed  in  turn: 
First,  the  miners,  of  whom  Clay  was  one,  who  operat- 
ed the  machine  that  cut  the  coal ;  next,  the  drillers, 
who  drilled  holes  in  the  face  of  the  coal  to  prepare  it 
for  blasting;  and,  lastly,  the  filler,  who  blasted  down 
and  loaded  the  coal,  and  who  also,  by  a  custom  of  the- 
mine,  was  required  to  post  or  prop  the  roof.  Clay^ 
while  engaged  in  operating  the  coal-cutting  machine,, 
was  killed  by  slate  falling  from  the  top  of  the  room 
on  account  of  the  negligent  manner  in  which  it  had 
been  previously  propped  by  Dalton,  the  "filler." 

The  Ohio  statute  provided  that,  "If  any  miner  or 
other  person  employed  in  any  mine  governed  by  the 
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provisions  of  this  act  shall  neglect  or  refuse  to  secure- 
ly prop  or  support  the  roof  and  entries  under  his  con- 
trol, he  shall  be  guilty  of  an  offense."  The  trial  judge 
refused  to  charge  the  jury,  as  requested  by  the  defend- 
ant, that,  "If  they  find  from  the  evidence  that  Clay, 
when  he  got  killed,  was  in  control  of  the  room,  that 
then,  under  the  criminal  statute  (section  6871,  Rev. 
St.  Ohio),  it  was  his  duty  to  properly  post  the  room, 
and  no  custom  existing  at  the  time  at  the  mine  could 
relieve  him  of  that  duty,"  and,  on  the  contrary,  stated 
to  the  jury,  in  his  general  charge,  that  if  they  found 
that  Clay  "violated  a  criminal  statute,  for  which  viola- 
tion he  could  have  been  prosecuted,  had  he  lived, 
such  violation  will  not  preclude  a  recovery  in  this 
action."  It  was  held  on  appeal  that  this  action  of 
the  trial  judge  was  error,  and  a  new  trial  was  grant- 
-ed.  In  discussing  this  question,  the  court  said :  "So 
•extensive  is  this  industry  in  the  State,  that  legisla- 
tion affecting  those  engaged  in  it  as  a  daily  vocation 
may  be  regarded  as  of  public  interest;  and  where  a 
statute,  as  does  the  one  cited,  undertakes  to  outline 
and  prescribe  a  particular  duty  owing  by  persons  so 
engaged,  not  only  to  themselves  but  to  others,  it  may 
be  properly  regarded,  as  indicating  a  public  policy 
on  the  subject,  and,  where  the  same  provision  has 
remained  in  force  for  so  long  a  time, — ^about  twenty 
years  at  the  time  of  this  occurrence, — the  policy  may 
be  treated  as  a  settled  one.  This  provision  clearly 
points  out  a  duty  devolving  upon  all  who  come  with- 


372  TENNESSEE  REPORTS.        [VoL  10^ 

Heald,  Receiver,  v.  Wallace,  et  als, 

in  its  terms,  a  grave  duty;  one  so  nearly  related  to 
the  protection  of  life  and  limb  that  it  ought  not  to  be 
lightly  esteemed,  nor  easily  avoided 

"The  object  of  the  statute  is  to  encourage  careful- 
ness,— ^regard  not  only  for  the  life  of  the  miner,  but 
for  the  lives  of  all  who  may  be  subject  to  like  risks. 
It  imposes  an  obligation  to  perform  a  duty  to  others. 
Anything,  therefore,  which  tends  to  operate  in  opposi- 
tion to  that  obligation,  would  violate  the  policy  of 
this  statute;  and  hence  whatever  right  the  custom  at 
this  mine,  imposing  upon  Dalton  the  work  of  prop- 
ping and  posting  the  roof  of  the  room,  may  have  given 
Clay  to  call  upon  Dalton  to  do  the  manual  work  of 
posting,  and  delay  his  own  work  until  that  had  been 
properly  done,  such  custom  ought  not  to  have  the  ef- 
fect to  exonerate  Clay  from  the  duty  enjoined  by  the 
statute,  nor  shift  the  risk  undertaken  by  himself  over 
upon  the  company.  We  think  the  trial  judge  erred  in 
refusing  to  give  the  instruction  requested,  and  in  the 
charge  as  given  on  the  subject." 

But  without  deciding  this  question,  and  conceding 
that  under  the  rules  of  the  company,  as  well  as  by 
custom,  no  obligation  rested  upon  Wallace,  the  de- 
ceased miner,  to  prop  and  timber  a  room  neck,  as 
contradistinguished  from  a  room,  which  it  is  admitted 
he  was  obliged  to  prop,  was  Wallace  guilty  of  such 
contributory  negligence  as  defeats  this  action?  It  is 
difficult  to  see  wherein  the  mining  boss,  Card,  was 
negligent.     He  had  examined  the  top  a  day  or  two 
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prior  to  the  accident,  and  shortly  thereafter  sent 
Guess,  the  timberman,  to  timber  this  rock. 

It  is  said,  however,  that  Card,  the  mining  boss, 
did  not  return  to  inspect  the  room  after  Guess  had 
timbered  it;  but,  as  is  argued,  this  fact  was  fully 
known  to  Wallace,  who  did  not  send  for  Card  or  make 
any  complaint. 

There  is  no  proof  tending  to  show  that  Guess  had 
improperly  or  negligently  timbered  this  rock,  but  the 
proof  is  that  he  carefully  tested,  after  timbering,  in 
order  to  ascertain  whether  it  was  safe. 

It  is  further  shown  that,  under  the  rules  of  the  com- 
pany. Guess  was  subject  to  Wallace^s  orders,  and 
that,  upon  the  development  of  a  dangerous  condition 
in  the  rock,  it  was  the  duty  of  Wallace  to  send  for 
Guess  and  have  the  neck  retimbered.  So  far  as  this 
record  discloses.  Guess  had  no  notice  from  Wallace 
of  the  necessity  for  further  timbering. 

We  are  of  opinion  that,  after  a  careful  examina- 
tion of  this  record,  Wallace  was  guilty  of  gross  con- 
tributory negligence,  and  that  his  negligence,  more^ 
over,  was  the  proximate  cause  of  this  accident.  The 
record  clearly  shows  that  Wallace  worked  for  ten  or 
fourteen  hours  under  the  overhanging  rock  after 
Guess  had  set  up  the  cross-timbers;  that  he  steadily 
undermined  the  support  beneath  th^  end  of  the  rock, 
and  thus  caused  its  dislodgment  and  precipitation 
upon  himself.  The  rules  of  the  company  imperatively 
required  the  miner,  when  he  discovered  the  top  to  be 
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dangerous,  to  have  it  repaired,  and  in  the  meanwhile 
to  stay  from  under  it.  But  in  violation  of  the  rules, 
deceased  assumed  the  obvious  risk,  by  working  un- 
der the  impending  rock,  and  in  failing  to  have  it 
timbered  as  required  by  the  rules  of  the  company. 

The  judgment  of  the  circuit  court  is  therefore  re- 
versed, and  the  demurrer  to  the  evidence  sustained, 
and  the  suit  dismissed. 
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Jones  v.  Ducktown  Sulphur,  Copper  &  Iron  Co., 
Limited,  ct  ah,  and  Stuart  v.  Same  Defendants. 

{Knoxville.    September  Term,  1902.) 

1.  APPBAItf.    Time  of  filing  oath  or  bond  for. 

The  party  appealing  must  cause  his  appeal  bond  or  oath  in 
lieu  thereof,  to  be  filed  within  the  time  allowed  by  law — 
otherwise  it  is  a  nullity;  and  so,  when  the  oain  for  appeal, 
though  sworn  to  before  the  clerk  within  time,  was  not  marked 
by  him  as  filed  until  after  expiration  of  time  limited  for 
filing — said  oath  should  be  treated  as  a  nullity.  {Post,  pp. 
382-383.) 

Cases  cited:  Davis  v.  Wilson,  85  Tenn.,  383-386;  Andrews  v. 
Page,  2  Heisk.,  642. 

2.  8UFBEMB  OOXXBT.  Practice— whkn  oath  or  bond  not 
filed  in  court  below. 

Where  the  oath  for  a<ppeal  is  not  fil^  within  time,  in  court 
below,  the  supreme  court  will,  upon  proper  motion,  dismiss 
the  appeal,  unless  appellant  gives  bond  or  takes  and  files  the 
oath  in  lieu  thereof  in  this  court;  or  he  may  file  the  record  for 
error  on  the  oath;  and  reasonable  time  will  be  allowed  him 
to  take  either  of  these  steps.     {Post,  pp.  382-383.) 

Cases  cited:  Wilson  v.  Corry,  1  Lea,  391;  Mowry  v.  Davenport, 
6  Lea,  83;  Adamson  v.  Hurt,  3  Tenn.  Cas.,  324;  Campbell  v. 
Boulton,  3  Bax.,  354. 

8.    SAME.    Same.    Action  at  law— what  errors  corrected. 

An  appeal  from  the  circuit  court  in  a  case  not  of  an  equitable 
nature  is  an  appeal  in  error — unlike  a  broad  appeal  in  chan- 
cery— ^and  only  errors  affecting  appellant  can  be  corrected  on 
such  appeal.     {Post,  p.  383.) 

Case  cited  in:     Gallena  v.  Sudheimer,  9  Heiskell,  189,  192. 
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4.    JOIHT  TOBT  FBA80B8.    Beolaration.    Demurrer. 

When  a  demurrer  is  filed  to  a  declaration  in  an  action  for 
damages  against  alleged  joint  tort  feasors,  the  question  of 
Joint  liability  mufit  be  determined  by  the  case  stated  in  the 
declaration.     {Post,  pp.  383-386.) 

6,    SAME.    Who  are— Oase  in  Judgment. 

Plaintiffs  brought  their  respective  actions  for  damages  againet 
two  mining  companies,  aa  defendants,  who  are  described  in 
the  declaration  cus  the  "owners"  of  certain  mines,  ami  It  is 
alleged  that  "they  are  engaged  in  the  business  of  mining" 
and  that  "they  have  under  their  management  and  control 
divers  mining  pits  .  .  .  necessary  to  the  conduct  of 
their  business  .  .  .  and  "that  the  defendant's  are  con- 
stantly .  .  .  causing  immense  quantities  of  smoke,  to- 
gether with  other  poisonous  vapors  and  gases  to  be  discharg- 
ed upon  plaintiff's  lands,"  thereby  causing  the  injury  com- 
plained of.  Defendants  demurred  on  the  ground  that  they 
are  improperly  Joined,  in  that  no  Joint  trespass  is  averred, 
and  in  their  brief  inform  the  court  that  they  are  separate 
corporations  owning  and  operating  separate  and  distinct 
plants,  located  a  considerable  distance  apart 

Held:  1st.  For  the  facts  upon  which  the  actions  are  predicated, 
the  court  must  be  governed  solely  by  the  face  of  the  declar- 
ation. 2d.  That  the  fair  and  natural  construction  of  the  lan- 
guage used  in  the  declaration  is  that  defendants  jointly 
owned  the  mines,  etc.,  and  were  Jointly  operating  them  and 
therefore  the  demurrer  should  be  overruled.  {Post,  pp.  378- 
382,  883-386.) 

6.  SAMS.    Question  reserved. 

Whether  two  tort  feasors  can  be  properly  sued  together,  when 
their  several  acts  complained  of  are  separate  and  distinct, 
not  done  by  collusion,  by  confederation  or  as  simultaneous 
acts  of  wrongdoing,  or  when  they  do  not  sustain  to  each 
other  any  contractual  relation,  but  when  their  separate  and 
independent  acts  merely  concur  in  a  general  result,  is  a 
question  reserved  and  not  passed  on  by  the  court  iPost^ 
pp.  385-386.) 

7.  HT7SBAND  AND  WIFE.    Action  for  damages  to  rents  of 
wife's  lands. 

A  husband  is  entitled  to  the  rents  and  profits  of  his  wife's 
lands  owned  by  her  in  fee,  and  without  Joining  her  as  plain- 
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tiff,  may  maintain  an  action  for  such  injuries  to  said  lands 
as  impair  their  annual  productive  value  or  lessen  the  rents 
and  profits  thereof,  accrued  up  to  the  date  or  the  suit 
brought     {Po8t,  pp.  386-389.) 

Construing:  Act  of  1879,  ch.,  141;  Code,  sec.  4239  (S);  3343 
(M.  A  v.). 

Cases  cited:  Ouion  v.  Anderson,  8  Humph.,  298;  Corley  v, 
Corley,  8  Bax.,  7,  9;  Abies  v.  Abies,  86  Tenn.,  333;  Brasfleld 
17.  Brasfield,  96  Tenn.,  580;  Jordan  v.  City  of  Ben  wood,  42 
W.  Va,,  312;  Dry  Dock  Co.  t?.  Armstrong,  (C.  C.)  17  Fed* 
Rep.,  216. 


FROM   POLK. 


Appeal  in  error  from  Circuit  Court  of  Polk  County. 
N.  Q.  Allen^  Judge. 

W.  A.  QuiNN  and  Ingersoll  &  Peyton,  for  Jones 
and  Stuart. 

James  G.  Parks  and  Howard  Cornick^  for  Com- 
panies. 

Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

These  two  cases  are  before  the  court  on  declaration 
and  demurrer.  The  declaration  and  demurrer  in  each 
are  substantially  the  same,  with  the  exception  of  the 
names  of  the  plaintiffs,  and  with  the  further  exception 
of  an  additional  ground  of  demurrer  assigned  to  the 
second  declaration,  which  will  be  presently  noted. 
The  cases,  though  distinct  in  fact,  were,  because  they 
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involve  substantially  the  same  questions,  argued  in 
this  court  as  one  ease,  and  they  will  therefore  be  dis- 
I>osed  of  in  one  opinion. 

The  first  count  of  the  declaration  in  the  first  case 
alleges  that  the  Ducktown,  etc.,  Company  and  the 
Tennessee  Copper  Company,  are  both  corporations; 
that  "they  were,  at  the  bringing  of  this  suit,  and  for 
some  time  prior  thereto  had  been,  the  owners,  and 
still  are  owning,  operating,  managing,  and  controlling, 
certain  copper  mines  and  copper  mining  plants,  lo- 
cated, .  .  .  where  they  are  engaged  in  the  busi- 
ness of  mining,  roasting,  and  smelting  copper  ores, 
and  that,  for  ttie  purpose  of  such  mining  operations, 
defendants  have  under  their  management  and  control 
divers  mining  pits,  shafts,  roadways,  elevators,"  etc., 
"together  with  very  many  roast  heaps,  furnaces,  and 
other  appliances  necessary  to  the  conduct  of  their 
business  aforesaid;  .  .  .  that  by  means  of  said 
roast  heaps  and  furnaces  the  defendants  are  constant- 
ly ..  .  causing  immense  .  .  .  quantities  of 
smoke,  together  with  other  poisonous  vapors  and 
gases,  to  be  discharged  upon  ,  .  .  plaintiff's  land, 
creating  both  a  public  and  private  nuisance  .  .  . 
by  rendering  the  atmosphere  .  .  .  over  the  lands 
of  plaintiff  impure,  unhealthful,  and  unwholesome, 
by  reason  of  the  noxious  odors  .  .  .  created  by 
.  .  .  the  smoke,  vapors,  and  gases  aforesaid  from 
the  works  of  defendants,  depriving  the  plaintiff  and 
his  family  of  the  sunlight  and  pure  air  necessary 
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to  the  health  and  comfort  of  life^  and  to  the  great 
annoyance  of  the  plaintiff  and  his  family,  greatly 
diminishing  the  desirability  of  the  plaintiff's  said 
tract  of  land  as  a  place  of  residence  or  habitation, 
causing  the  value  of  plaintiff's  said  land  to  be  greatly 
depreciated,  .  .  .  wholly  destroying  his  orchards^ 
fruit  trees,  garden,  garden  vegetables,  and  the  crops 
growing  upon  said  land,  together  with  its  timber  and 
other  vegetation,"  to  the  plaintiff's  damage  f 500. 
The  declaration  fully  describes  the  land  so  alleged  to 
have  been  injured. 

The  second  count  is  the  same  as  the  first,  with  the 
addition  that  "the  defendants,  the  Ducktown  Sul- 
phur, Copper  &  Iron  Company  and  the  Tennes- 
see Copper  Company,  wrongfully,  negligently 
and  illegally  built  .  .  .  said  roast  heaps  and 
furnaces,  and  wrongfully,  negligently  and  illegally 
maintain  them,  and  that  as  a  result  of  the  said  de- 
fendants' wrongful,  negligent  and  illegal  acts  afore- 
said, and  within  three  years  next  before  the  bringing 
of  this  suit,  there  have  been  constantly  .  .  .  dis- 
charged from  said  roast  heaps  and  from  the  furnaces 
of  defendants  vast  .  .  .  quantities  of  smoke,  to- 
gether with  other  poisonous  vapors  and  gases,  which 
were  carried  by  air  currents  upon  .  .  .  said  land 
of  the  plaintiff,  creating  both  a  public  and  private 
nuisance,  by  rendering  the  atmosphere,"  etc. — ^pro- 
ceeding as  in  the  first  count. 

The  declaration  in  the  second  case  is  expressed  in 


380  TENNESSEE  REPOKTS.        [Vol.  109 

Jones  y.  Ducktown  Sulphur,  Copper  ft  Iron  Co. 

substantially  the  same  terms  as  above  set  forth,  but 
contains  the  following  additional  averments,  viz.: 
That  plaintiff^s  wife  owns  the  fee  in  the  lands  de- 
scribed in  the  declaration,  and  that  plaintiff  owns 
such  interest  therein  as  the  law  gives  him  in  his  wife^s 
fee-simple  estate;  that  during  three  years  next  before 
the  filing  of  the  present  suit  the  plaintiff  had  been 
living  upon  this  land  ^^as  a  home  and  farm  for  him- 
self and  family,  and,  during  his  possession  of  the 
above  lands,  has  been  cultivating  the  same  as  a  means 
of  support  for  himself  and  family." 

It  is  further  averred  that,  as  the  result  of  the  oper- 
ations of  the  defendants  in  roasting  and  smelting 
copper  ores,  immense  volumes  of  smoke,  together  with 
other  poisonous  vapors  and  gases,  are  discharged  up- 
on the  said  lands,  rendering  the  air  impure  and  un- 
wholesome, "depriving  the  plaintiff  and  his  family 
of  the  sunlight  and  pure  air  necessary  to  the  health 
and  comfort  of  life,  to  the  great  annoyance  of  the 
said  plaintiff  and  his  family,  greatly  diminishing  the 
desirability  of  the  plaintiff^s  said  tract  of  land  as 
a  place  of  residence  and  habitation,  causing  the  value 
of  the  plaintiff's  land  to  be  greatly  depreciated, 
.  .  .  wholly  destroying  his  orchards,  fruit  trees, 
garden,  garden  v^etables,  and  the  crop  growing  upon 
his  said  lands,  together  with  his  timber  and  other 
vegetation,  and  otherwise  damaging  his  said  land  in 
respect  of  its  use  and  productiveness  as  a  farm  for 
the  support  of  himself  and  his  family." 
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The  grounds  of  demurrer  common  to  both  declara- 
tions are  as  follows:  First.  That  the  declaration 
does  not  state  a  cause  of  action.  Second.  That  the 
second  count  is  bad  for  duplicity,  in  that  two  dis- 
tinct causes  of  action  are  set  out  therein.  Third. 
^^That  the  defendants  are  sued  as  joint  tort  feasors 
for  injuries  committed  in  trespass,  but  no  averment 
is  made  that  the  two  defendants  conspired  in  the 
<!ommission  of  the  injuries  complained  of,  and  that, 
in  the  absence  of  a  conspiracy  or  alleged  co-operation 
of  these  defendants,  they  are  suable  separately,  and 
not  jointly,  and  their  joinder  is  a  misjoinder  in  law." 
Fourth,  "no  community  of  interest  is  alleged  against 
these  defendants;  no  joint  trespass  js  averred;  the 
facts  alleged  in  the  declaration  repel  the  idea  of  a 
joint  trespass ;  and  there  is  consequently  a  misjoinder 
of  parties,  for  the  reason  that  each  has  a  separate  and 
individual  defense  to  the  cause  of  action  alleged  in 
plaintiff's  declaration.  Fifth.  "The  declaration  avers 
that  the  matters  complained  of  are  both  a  public  and 
private  nuisance,  without  averring  any  special  in- 
jury to  the  plaintiff  other  than  and  beyond  tliat  af- 
fecting the  public  generally." 

The  ground  of  demurrer  specially  applicable  to  the 
second  declaration  is  as  follows:  "The  wife  of  the 
plaintiff,  in  whom  title  is  alleged,  is  an  indispensa- 
l)le  party  plaintiff,  and  the  declaration  is  defective 
l)ecause  of  her  nonjoinder." 

The  court  below  overruled  the  first,  second  and 
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fifth  grounds  of  demurrer,  but  sustained  the  third 
and  fourth  grounds,  and  also  the  last  ground  stated^ 
and  dismissed  both  actions.  The  plaintiffs  have  ap- 
pealed and  assigned  errors.  The  defendant  hqs  also- 
assigned  errors,  upon  the  action  of  the  court  in  over- 
ruling the  first,  second  and  fifth  grounds. 

A  preliminary  question  is  made  in  this  court,  ia 
the  form  of  a  motion  to  dismiss  on  the  ground  that 
the  plaintiffs  had  taken  and  caused  to  be  filed  their 
several  oaths  for  appeal  after  the  expiration  of  the 
time  granted  therefor  by  the  circuit  judge.  We  shall 
dispose  of  this  matter  first. 

On  the  8th  day  of  March  an  order  was  entered  ia 
the  court  below  allowing  the  plaintiffs  "thirty  days 
to  give  an  appeal  bond,  or  to  otherwise  comply  with 
the  law."  Each  plaintiff  took  and  subscribed  the- 
oath  before  the  clerk  on  the  5th  day  of  April,  which 
was  in  time,  but  the  clerk  did  not  mark  this  oath 
"filed"  until  the  10th  of  April,  which  was  after  the 
expiration  of  the  thirty  days.  The  question  presented 
is  whether  the  mere  taking  of  the  oath  within  time 
was  suflficient,  or  whether  it  was  also  necessary  that 
the  plaintiff'  should  have  had  it  marked  **Filed"  by 
the  clerk.  It  seems  to  be  clear,  under  our  authorities, 
that  the  oath  must  not  only  be  taken  in  time,  but  that 
it  must  likewise  be  filed  in  time.  Davis  v.  Wilson, 
85  Tenn.,  383,  386  (5  S.  W.,  285).  The  result,  proba- 
bly would  be  that  the  oath  was  a  nullity.  Andrews  v. 
Page,  2  Heisk.,  642.    But  this  can  be  of  no  practical 
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benefit  to  the  defendants,  because  the  plaintiffs  may 
still  perfect  their  several  appeals  by  taking  the  pau- 
per oath  or  giving  bond  here  {Wilson  v.  Garry ,  1  Lea, 
-391;  Mmory  v.  Davenport,  6  Lea,  83;  Ad^xmson  v. 
Hurt,  3  Tenn.  Cas.,  424),  or  may  file  the  record 
for  error  on  the  pauper  oath  (Campbell  v.  Boulton, 
Z  Baxt.,  354).  So,  while  the  motion  to  dismiss  must 
be  granted  unless  the  proper  steps,  as  above  indicated, 
be  taken,  leave  will  be  given  the  plaintiffs  to  perfect 
the  appeal  by  taking  those  steps  within  a  reasonable 
time,  to  be  fixed  by  an  order  on  the  minutes  of  the 
-court. 

Assuming  that  the  steps  referred  to  will  be  taken, 
we  shall,  in  order  to  save  time,  now  proceed  to  dis- 
pose of  the  errors  assigned. 

1.  The  defendant's  assignment  of  errors  upon  the 
action  of  the  circuit  judge  in  overruling  the  first, 
second  and  fifth  grounds  of  demurrer  can  not  be  en- 
tertained, because  the  defendant  has  prosecuted  no 
appeal.  An  appeal  from  the  circuit  court  in  a  case 
not  of  an  equity  nature  is  simply  an  appeal  in  error, 
and  not  like  a  broad  appeal  in  chancery, 
and  only  errors  affecting  the  appellant  can  be  cor- 
rected on  such  an  appeal.  Gallcna  v.  Sudheimer,  9 
Heisk.,  189,  192. 

2.  The  errors  assigned  by  the  plaintiffs  to  the  ac- 
tion of  the  court  in  sustaining  the  third  and  fourth 
causes  of  demurrer  must  be  held  good,  but  on  this 
ground :    The  court,  in  disposing  of  a  demurrer,  must 
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be  governed  by  the  face  of  the  declaration,  and  can 
not  look  outside  of  it,  to  information  contained  in 
the  briefs  of  counsel.  Considering  the  declaration  in 
each  of  the  cases  from  this  standpoint,  it  appears  that 
the  two  defendant  corporations  are  the  joint  owners 
of  the  mines  referred  to,  and  are  jointly  engaged  in 
committing  the  injuries  complained  of.  They  are 
described  as  the  "owners"  of  "certain  copper  mines 
and  copper  mining  plants  located,"  etc.  It  is  alleged 
that  "they  are  engaged  in  the  business  of  mining," 
etc. ;  that,  for  the  purpose  of  such  mining  operations, 
"they  .  .  .  have  under  their  management  and 
control  divers  mining  pits  .  .  .  necessary  to  the 
conduct  of  their  business  aforesaid;  .  .  .  that 
the  defendants  are  constantly  .  .  .  causing  im- 
mense quantities  of  smoke,  together  with  other  pois- 
onous vapors  and  gases,  to  be  discharged  upon 
.  .  .  plaintiff's  lands."  Again,  it  is  averred  that 
these  noxious  vapors  and  gases  come  "from  the  works- 
of  defendants." 

The  natural  construction  of  this  language  is  that 
the  two  corporations  together  own  the  mines,  fur- 
naces, pits,  etc.,  and  are  together  oi)erating  them. 
The  defendants'  counsel,  in  their  brief,  inform  the 
court  that  the  two  corporations  are  in  fact  wholly 
different  concerns,  that  their  plants  are  located  a 
considerable  distance  apart,  and  that  their  mines  and 
all  of  their  operations  are  wholly  separate  and  dis- 
tinct.   We  can  not,  however,  look  to  defendants'  brief 
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for  sach  information.  We  must  take  the  face  of  the 
declaration  itself,  and,  from  a  natural  and  easy  con- 
struction of  it,  determine  the  matter.  So  construed, 
it  can  bear  only  the  meaning  which  we  have  above 
given  to  it. 

Hence  it  results  that  there  was  error  in  the  action 
of  the  circuit  judge  in  sustaining  the  third  and  fourth 
grounds  of  demurrer. 

But,  in  so  holding,  the  court  does  not  desire  to  be 
understood  as  passing  upon  the  merits  of  the  legal 
question  made  in  defendants'  brief,  viz.,  whether  two 
tort  feasors  can  be  properly  sued  together,  where 
their  several  acts  complained  of  are  separate  and 
distinct,  not  done  in  collusion,  by  confederation,  or 
as  simultaneous  acts  of  negligence  or  wrongdoing,  or 
where  tiiey  do  not  sustain  to  each  other  any  contract- 
ual relation,  as  master  and  servant,  principal  and 
agent,  or  the  like,  but  where  their  separate  and  inde- 
pendent acts  merely  concur  in  a  general  result,  as 
where  a  stream  is  polluted  by  two  different  persons 
turning  sewage  into  it  at  different  places,  independ- 
ently of  each  other,  or  where  the  air  is  polluted  by 
the  emanations  from  two  different  factories  or  mills 
operating  independently  of  each  other;  their  separate 
emanations  intermingling  in  the  air,  and  descending 
together  upon  the  lands  of  neighboring  owners.  The 
question  so  stated  and  illustrated  was  attempted  to 
be  made  in  the  brief  and  in  the  discussion  at  the  bar 
by  the  learned  counsel  for  defendants,  but  it  could 


386  TENNESSEE  IJEFORTS.        [Vol.  109 

Jones  Y.  Ducktown  Sulphur,  Copper  A  Iron  Co. 

not  be  properly  raised  on  demurrer  to  the  declaration 
in  either  of  the  eases  before  the  court,  as  these  declar- 
iitions  were  drawn. 

3.  We  shall  now  dispose  of  the  last  ground  of  de- 
murrer— that  which  was  filed  solely  to  the  second 
•declaration,  and  which  raised  the  point  that  the  wife 
was  a  necessary  party  plaintilRf.  As  said  in  Guion  v. 
Anderson,  8  Humph.,  298,  325,  and  in  Corley  v.  Cor- 
ley,  8  Baxt.,  7,  9 :  ^*By  marriage  the  husband  gains 
an  estate  of  freehold  in  the  inheritance  of  his  wife, 
in  her  right,  which  may  continue  during  their  joint 
lives,  and  may,  by  possibility,  last  during  his  own  life. 
He  is  not,  however,  solely  seised,  but  jointly  with  his 
wife.  The  technical  phraseology  of  the  common-law 
pleaders  to  express  the  interest  of  the  husband  in  the 
estate  of  the  wife  was  ^that  the  husband  and  wife 
are  jointly  seised  in  right  of  the  wife.'  Doug,,  329." 
It  is  said  that,  "if  there  be  a  disseisin  during  coverture, 
it  is  a  disseisin  of  the  entire  joint  estate,  and  that 
the  husband  and  wife  must  jointly  bring  suit  to  re- 
cover the  possession."  But  it  is  further  the  law  of  this 
State  that  the  husband  is  entitled  to  the  usufruct, 
the  rents  and  profits,  of  the  wife's  lands  owned  by 
her  in  fee,  while  the  marriage  relation  continues. 
However,  during  the  life  of  the  wife  he  receives  these 
rents  and  profits  as  the  governor  of  the  family,  and 
for  the  benefit  of  himself  and  the  family.  He  can 
not  contract  them  away  without  his  wife's  consent 
in  writing,  nor  can  they  be  levied  on  for  his  debts; 
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but  having  collected  such  rents,  or  having  lawfully 
realized  the  proceeds  of  the  usufruct  in  money,  he  has 
the  right  to  dispose  of  them  at  his  discretion.  Acts 
1879,  ch.  141;  Ahles  v.  Ahles,  86  Tenn.,  333  (9  S.  W.,. 
692) ;  Bras  field  v.  Bras  field,  96  Tenn.,  580  (36  S.  W.^ 
384). 

Therefore,  we  are  of  opinion  that  the  husband, 
without  joining  the  wife,  has  the  right  to  sue  for  such 
injuries  to  the  wife^s  land  held  in  fee  by  her,  as  im- 
pair its  productive  value  year  by  year,  accrued  up 
to  the  time  of  the  bringing  of  his  suit,  and  that  this 
would  be  the  measure  of  his  damages;  but  that,  to 
recover  for  injuries  beyond  1)hese,  the  wife  would 
have  to  be  joined  in  the  action.  We  do  not  think  that 
for  an  injury  merely  to  crops,  or  to  the  rents  and 
profit  producing  power  of  the  land,  it  is  essential 
that  the  wife  should  be  joined.  It  is,  no  doubt,  often 
difficult  to  trace  the  line  between  an  injury  merely 
to  the  producing  power  of  the  land,  and  one  that  is 
permanent ;  but  the  difficulty  in  the  way  of  accurate 
definition  can  not  destroy  the  right  that  is  clear  in 
the  husband  to  realize  the  rents  and  profits,  and  to 
sue  for  injuries  affecting  that  right.  The  right  of 
suit  follow^s  necessarily  the  right  of  property,  and 
an  invasion  of  that  right. 

Our  attention  has  not  been  called  to  any  case  di- 
rectly in  point,  but  the  general  principle  on  which 
the  question  turns  is  well  recognized.  Jordan  v.  Citj/ 
of  Benwood,  42  W.  Va.,  312  (26  S.  E.,  266;  36  L.  R, 
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A.,  519,  522;  57  Am.  St.  Rep.,  859);  Suth.  Dam., 
1033,  1034;  1  Add.  Torts  (marg.  p.),  207-209;  Dry 
Dock  Co.  V.  Armstrong  (C.  C),  17  Fed.,  216;  Sedg. 
Dam.,  sees.  72,  74.  And  in  2  Add.  Torts  (Wood), 
sec.  1294,  it  is  said :  "If  a  man  marry  a  woman  seised 
in  fee  of  certain  lands  and  tenements,  he  gains  a 
freehold  interest  therein,  in  right  of  his  wife;  and, 
if  he  is  the  actual  occupier  of  them,  he  is,  of  course, 
entitled  to  sue  for  all  damages  done  to  his  beneficial 
occupation  and  enjoyment  of  the  property." 

In  the  declaration  in  the  present  case,  it  is  averred 
that  the  productive  power  of  the  lands  ^s  a  support 
for  the  family  has  been  injured  by  the  agencies  which 
the  defendants  have  liberated,  and  it  is  also  especial- 
ly averred  that  the  crops  on  the  land  have  been  in- 
jured by  the  same  agencies,  also  other  vegetation, 
also  the  orchard.  Clearly  the  husband  would  have 
the  right  to  sue  for  injury  to  the  annual  crops,  also 
for  injury  to  the  grasses  otherwise  available  for  the 
grazing  of  his  cattle,  also  for  the  loss  of  the  yearly 
use  of  the  orchard,  and,  in  short,  for  whatever  in- 
jury in  rents  and  profits  he  may  have  suffered  by 
reason  of  the  wrongful  acts  of  the  defendants,  accrued 
up  to  the  time  of  the  bringing  of  his  suit. 

We  have  restricted  the  assessment  of  damages  to  a 
recovery  for  injuries  done  and  damage  suffered  up 
to  the  bringing  of  the  action.  This  we  deem  a  re- 
striction founded  in  reason,  and  one  which  will  do 
much  towards  lessening  the  number  of  those  embar- 
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rassing  inquiries  which  are  likely  to  arise  in  an  ef- 
fort to  determine  when  the  sole  right  of  action  of  the 
hnsband  ends,  and  the  joint  right  of  the  husband  and 
-wife  b^ns. 

It  results  from  the  foregoing  discussion  that  the 
judgment  of  the  circuit  court  in  both  causes  must  be 
reversed,  and  the  causes  remanded  for  issue  and 
trial. 
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Scott  and  Light  v.  State. 
{Knoxville.    September  Term,  1902.) 


1 .  OONTXKPT.    "Deoojiag  witnMia  from  State^Todmioal  dft- 
ftnaea  not  flavored. 

Where  in  a  prosecution  for  contempt  by  decoying  a  witnesB 
from  the  State  to  prevent  his  appearance  before  the  grand 
jury,  the  defenses  interposed  are  ba3ed  upon  alleged  tech- 
nical defects  in  the  subpoena  and  manner  of  service  on  the 
witness,  whatever  eftect  might  be  given  to  such  defenses  if 
relied  upon  by  a  witness  proceeded  against  for  failure  to  at- 
tend, they  should  be  given  m>  weight  at  all  when  invoked  hf 
third  parties  under  prosecution  for  decoying  the  witness 
away,  it  appearing  that  the  witness  himself  recognized  the 
validity  of  the  subpoena  and  the  legality  of  the  service. 
(Post,  pp,  392-394.) 

2.  SAKS.    Power  of  the  courts  to  punish  for. 

In  this  State  the  power  of  the  courts  to  punish  for  contempt 
is  purely  statutory  and  is  restricted  to  certain  designated 
cases.     {Post,  pp.  394-395.) 

Code  construed:  Sea  5918  (S);  4881  (M.  ft  V.);  4106  (T.  ft  S.), 

8.    8AMB.    Issuance  of  process  essential  to   sustain  prose- 
cution for. 

To  sustain  a  charge  of  contempt  for  decoying  a  witness  from 
the  State  it  is  necessary  to  show  that  a  subpoena  was  isued 
for  the  witness;  that  is,  the  existence  of  process  which  was 
interfered  with  must  be  shown  by  proper  proof.  (Poit, 
pp.  392-394,  396. 
Code  construed:     Sec.  5918   (S);  4881(M.  ft  V.);   4106(T.ftS.). 

Case  cited:     Hatfield's  case,  3  Head,  233. 
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4.    BAMB.    Oaae  in  Judgment. 

Plaintiffs  in  error  were  prosecuted  in  the  circuit  court  upon 
a  charge  of  contempt  for  decoying  a  witness,  one  Johnson, 
out  of  the  State,  with  the  purpose  of  preventing  his  appear- 
ing as  a  witness  before  the  grand  Jury,  in  a  bound  over  case. 
One  of  the  defenses  interposed  was  that  Johnson  had  not 
been  lawfully  subpoenaed  and  alleged  defects  in  the  sub- 
poena and  manner  of  service  were  specified,  but  it  appeared 
that  the  witness  recognized  the  binding  force  of  the  service. 
It  was  also  Insisted  that  no  subpoena  was  ever  issued  for 
Johnson.  The  record  shows  a  subpoena  for  one  Hardy,  in- 
stead of  Johnson,,  but  refers  in  terms  to  the  proper  sub- 
poena, showing  that  the  wrong  subpoena  was  inserted  by 
a  mistake  of  the  clerk  of  the  court  below.  The  testimony  is 
clear  that  defendants  supposed  that  a  legal  subpoena  had 
been  served  on  Johnson,  and  under  that  belief  they  decoyed 
him  out  of  the  State,  with  the  purpose  above  stated.  The 
defendants  were  found  guilty  as  charged  and  have  appealed. 

Held:  Ist.  That  the  judgment  of  conviction  must  be  reversed 
because  of  failure  to  prove  the  existence  of  the  subpoena  or . 
process  which  waa  interfered  with.  2d.  That  in  view  of  the 
strong  proof  of  their  guilt,  defendants  are  not  entitled  to  be 
discharged,  but  will  be  remanded  for  a  new  trial,  wnen  proof 
of  the  proper  subpoena  may  .be  made.  {Post^  pp.  392-394,  396.) 

5.  OOHTBMPT.    Proceedings -Practice. 

It  is  not  necessary  that  a  prosecution  for  contempt  be  insti- 
tuted by  petition,  an  oral  motion  based  on  an  affidavit  mak- 
ing out  a  prima  facie  case  is  sufficient.     (Posty  pp.  396-397.) 

6.  SAXB.    Same.    Same. 

If  the  affidavit  on  which  the  motion  is  based  be  meager,  as 
in  this  case,  it  may  be  amended  on  the  rem&nd,  so  as  to 
more  fully  shows  the  facts.    (Post,  p.  397.) 

7.  8AKB.    Same.    Judgment  of  court  should  show   what. 

In  a  prosecution  for  contempt,  by  motion  based  on  affidavit, 
the  action  of  the  court  thereon  In  awarding  or  denying  the 
attachment  should  substantially  appear  in  the  order  of  the 
court  and  it  should  show  the  substance  of  the  motion  and 
the  charge  contained  in  the  affidavit,  but  not  its  evidentiary 
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details;  and  the  substanoe  of  the  order  should  appear  in  the 
attachment  if  awarded.     {Post,  p.  397.) 


FROM  HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamil- 
ton County.    Floyd  Estill,  Judge. 

Job  V.  Willl\ms  and  Shepherd  &  Pribrson,  for 
Scott  and  Light. 

Charles  T.  Cates,  Jr.,  Attorney-General,  for  State. 

Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  defendants  were  tried  in  the  court  below  upon 
a  charge  of  contempt  of  court  The  charge,  in  sub- 
stance, was  that  one  Charley  Johnson  had  been  sub- 
poenaed by  the  State  to  appear  and  give  his  testimony 
before  the  grand  jury  in  the  case  of  the  State  against 
Ed  Royston,  who  had  been  bound  over  on  a  charge 
of  forgery;  that  the  defendants,  knowing  the  said 
Charley  Johnson  had  been  so  subi>oenaed,  decoyed 
him  out  of  the  State  of  Tennessee,  and  into  the  State 
of  Alabama,  wi^h  the  purpose  of  preventing  his  ap- 
pearing as  a  witness  in  the  said  case. 

The  defense  made  was  that  the  said  Charley  John- 
son had  not  been  lawfully  subi>oenaed  as  a  witness 
in  the  case  referred  to ;  and  thereunder  were  the  fol- 
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lowing  specifications:  (1)  That  the  subpcena  al- 
leged to  have  been  issued  appears,  from  the  face  of 
the  aflSldayit  which  is  the  foundation  of  the  present 
proceeding,  to  have  required  the  said  Charley  John- 
son to  appear  before  the  grand  jury,  and  not  before 
the  court,  to  give  evidence  before  the  grand  jury; 
(2)  that  the  aflBdavit  shows  that  the  subpcena  was 
issued  in  vacation,  without  showing  that  it  was  is- 
sued upon  the  request  of  the  attorney-general  of  the 
district;  (3)  that  the  affidavit  shows  that  the  sub- 
poena required  Charley  Johnson  to  appear  upon  the 
second  day  of  the  term,  and  not  upon  the  first  day; 
(4)  that  it  does  not  appear  that  any  subpcena  was 
ever  issued  at  all;  (5)  it  does  not  appear  that  any 
subpoena,  if  issued,  was  legally  served. 

Leaving  out  of  view  these  technical  defenses,  the 
testimony  clearly  shows  that  the  defendants  are 
guilty,  that  they  supposed  the  subpoena  was  in  every 
respect  a  legal  one,  and  that  under  that  belief  they 
decoyed  the  witness  out  of  the  State.  Under  such  a 
state  of  facts  the  court  is  not  inclined  to  give  tech- 
nical objections  any  more  weight  than  they  are  en- 
titled to  strictisaimi  juris. 

As  to  the  first,  second,  third  and  fifth  grounds, 
whatever  weight  they  might  be  entitled  to  if  relied 
upon  by  a  witness  who  was  being  proceeded  against 
for  a  failure  to  attend,  we  think  they  should  be  given 
no  weight  at  all  when  put  forward  as  defenses  by  per- 
sons under  prosecution  for  decoying  the  witness  away. 
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when  it  appears,  as  in  the  present  case,  that  the 
witness  himself  recognized  the  binding  force  of  the 
snbpcena. 

The  fourth  ground,  however,  must  be  sustained,  be- 
cause, instead  of  setting  out  the  subpoena  in  the  case 
of  the  State  against  Ed  Royston,  the  bill  of  excep- 
tions contains  a  subpoena  in  the  present  case,  and 
one,  moreover,  not  for  Charley  Johnson,  but  for  one 
Charley  Hardy.  The  language  of  the  bill  of  excep- 
tions, referring  in  terms  to  the  proper  subpoena,  how- 
ever, convinces  us  that  the  one  now  appearing  in  the 
record  was  inserted  by  a  mistake  of  the  clerk  of  the 
court  below.  Nevertheless,  the  judgment  of  that 
court  must  be  reversed  on  this  ground,  because,  if 
in  fact  no  subpoena  for  Charley  Johnson  was  ever  is- 
sued, he  could  not  be  made  a  legal  witness,  and  so 
bound  to  appear  (Hatfield's  case,  3  Head,  233) ;  and 
the  defendants,  in  that  view,  committed  no  contempt 
of  court  in  inducing  him  to  leave  this  State  and  go 
into  the  State  of  Alabama  to  keep  from  testifying. 
It  is  unnecessary  to  determine  whether  the  facts 
stated  would  support  an  indictment,  as  the  matter 
before  us  is  whether  these  facts  would  make  out  a  case 
of  contempt  of  court,  this  being  a  contempt  proceed- 
ing. That  they  would  not  support  a  charge  of  con- 
tempt is  shown  by  the  fact  that  the  power  of  the 
courts  of  this  State  to  punish  for  contempt  is  limited 
to  the  cases  laid  down  in  Shannon's  Code,  sec.  5918, 
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subsecs.  1  to  6,  inclusive.  These  are  as  follows: 
"(1)  The  wilful  misbehavior  of  any  person  in  the 
presence  of  the  court,  or  so  near  thereto  as  to  ob- 
struct  the  administration  of  justice;  (2)  the  wilful 
misbehavior  of  any  of  the  oflBicers  of  said  courts,  in 
their  official  transactions;  (3)  the  wilful  disobedi- 
ence  or  resistance  of  any  officer  of  the  said  courts, 
party,  juror,  witness,  or  any  other  person,  to  any 
lawful  writ,  process,  order,  rule,  decree,  or  command 
of  said  courts;  (4)  abuse  of,  or  unlawful  interfer- 
ence with,  the  process  or  proceedings  of  the  court; 
(5)  wilfully  conversing  with  jurors  in  relation  to 
the  merits  of  the  cause  in  the  trial  of  which  they  are 
engaged,  or  otherwise  tampering  with  them;  (6)  any 
other  act  or  omission  declared  a  contempt  by  law." 
The  sixth  subsection  has  been  decided  to  be  applica- 
ble to  only  such  acts  or  omissions  as  may  be  declared 
by  statute  to  be  contempts,  and  so  does  not  apply. 
The  only  other  subsection  which  could  have  any  pos- 
sible bearing  upon  the  facts  stated  is  the  fourth  one. 
But  that  subsection  can  not  apply,  because,  on  ac- 
oonnt  of  the  absence  of  the  subpcena,  it  is  not  shown 
that  there  was  any  process  issued  which  was  inter- 
fered with. 

So,  however  strong  the  purpose  of  the  defendants 
was  to  commit  the  contempt,  and  how  willingly  so- 
ever they  entered  upon  and  executed  a  plan  which 
they  thought  was  the  placing  beyond  the  jurisdic- 
tion of  the  court  of  a  witness  who,  as  they  believed. 
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had  been  subpoenaed  to  go  before  the  grand  jury,  yet, 
because  this  record,  as  it  stands,  does  not  show  that 
the  supposed  witness  was  a  real  witness,  in  a  legal 
sense,  the  conyiction  can  not  be  sustained.  But  un- 
der the  circumstances  we  do  not  think  the  defendants 
should  be  discharged.  As  already  stated,  it  seems 
most  probable  that  by  a  mere  oversight  the  wrong 
subpoena  got  into  the  bill  of  exceptions.  In  view  of 
this  fact,  and  the  strong  proof  of  the  defendants' 
guilt  otherwise,  the  case  should  be  remanded  for  a 
new  trial,  rather  than  disposed  of  Anally  here,  as 
might  be  done  in  this  kind  of  case.  Attempts  to 
interfere  with  the  pure  and  efficient  administration 
of  justice  in  the  courts  of  the  country  merit  the  se- 
verest condemnation  and  punishment,  and  persons 
charged  therewith,  and  whom  the  facts  show  to  be 
morally  guilty,  can  not  be  allowed  to  escape  punish- 
ment on  mere  technicalities,  when  the  record  shows, 
or  can  l^ally  be  made  to  show,  that  the  substantial 
requirements  of  the  law  have  in  other  respects  been 
complied  with  in  the  proceedings  which  such  persons 
have  sought  to  divert.  All  such  charges  should  have 
the  fullest  investigation. 

The  defendants^  counsel  have  furnished  the  court 
with  a  learned  and  able  brief  upon  the  form  of  the 
pleadings  required  in  contempt  proceedings.  We  do 
not  deem  it  necessary  to  go  into  this  matter  at  any 
length.  The  general  form  of  the  proceeding  as  in- 
stituted is  correct;  that  is,  an  affidavit  and  an  at- 
tachment.   Undoubtedly,  the  affidavit,  or,  if  more  than 
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one,  then  all  of  the  affidayits  together,  should  make 
out  a  prima  fade  case  of  contempt;  and  the  appli- 
cation for  the  attachment  should  be  based  on  such 
affidavit  or  affidavits.  In  the  present  case  the  affi- 
davit is  meager,  but  on  the  remand  it  may  be  amend- 
ed in  such  way  as  to  more  fully  state  the  facts. 

We  do  not  think  that  a  petition  is  at  all  necessary. 
An  oral  motion  based  on  the  affidavit  is  sufficient. 
The  action  of  the  court  upon  the  motion  and  affidavit 
in  awarding  or  denying  the  attachment,  should  sub- 
stantially appear  in  the  order  of  the  court  on  the 
motion,  and  this  order  should  recite  the  substance 
of  the  motion  granted  or  denied ;  also  briefly  the  sub- 
stance of  the  charge  contained  in  the  affidavit,  but 
not  its  evidentiary  details;  and  the  substance  of  the 
order  should  appear  in  the  attachment  writ  if  award- 
ed. This  brief  and  simple  practice  is  the  one  which 
the  court  recognizes  as  having  been  long  in  use  in 
this  State,  and  is  altogether  sufficient  for  the  pur- 
poses of  the  inquiry. 

Let  the  judgment  be  reversed  and  remanded  as 
above  indicated. 
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(Knoxville.    September  Term,  1902.) 

•OONSTITXJTIONAL  LAW.    Police  power.    Class  le8:iBlatioii. 

This  case  involves  the  con&ltructlon  of  the  act  of  the  general 
assembly  (Acts  of  1901,  ch.  133),  providing  that  sales  in 
bulk  of  stocks  of  merchandise  or  any  portion  thereof,  other- 
wise than  in  the  ordinary  course  of  business,  shall  be  pre- 
sumed to  be  fraudulent  and  void  as  against  the  creditors 
of  the  seller,  unless  the  parties  make  a  detailed  inventory 
showing  quantity  and  cost  price  to  the  seller  of  the  goods 
sold,  at  least  five  days  before  the  sale,  and  unless  the  pu^ 
chaser  makes  diligent  inquiry  as  to  the  names  of  the  credi- 
tors of  the  seller  and  gives  them  five  days'  notice  stating 
cost  price  and  price  to  be  paid. 

Held:  1st.  Said  act  is  a  valid  exercise  of  the  police  power  of 
the  State.  2d.  That  it  is  not  void  as  arbitrary  class  legislation. 
3d.  That  it  does  not  take  away  the  property  of  the  citizen,  but 
only  regulates  sales  of  merchandise  in  such  way  as  to  pre- 
vent fraud. 


FROM   COCKE. 


Appeal  in  error  from  the  Circuit  Court  of  Cocke 
<^ountT.    W.  R.  Hicks,  Judge. 

H.  N.  Cate  and  B.  W.  Hooper,  for  Neas. 
W.  J.  and  W.  D.  McSweex,  for  Borches. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
•Court. 
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This  is  an  action  of  replevin,  brought  before  a  jus- 
tice of  the  peace,  for  67  pairs  of  shoes,  valued  atf67,. 
levied  ui)on  by  attachment  in  the  hands  of  Neas,. 
sheriff,  in  favor  of  Donaldson  Bros. 

On  appeal  to  the  circuit  court  the  cause  was  heard 
by  the  judge  without  a  jury,  and  there  was  judgment 
for  the  plaintiffs,  Borches  &  Co.,  and  Donaldson 
Bros,  appealed  to  this  court,  and  assigned  eirors. 

It  appears  that  DriscoU  &  Co.  were  engaged  in 
business  as  retail  merchants  at  Given,  Tenn.,  and 
while"  so  engaged  became  indebted  to  Borches  &  Co.^ 
of  Knoxville,  and  to  Donaldson  Bros.,  of  Morris- 
town,  both  being  wholesale  merchants,  and  both  hav- 
ing sold  goods  to  DriscoU  in  the  course  of  his  busi- 
ness. Toward  the  last  of  August,  1901,  Cureton^ 
traveling  salesman  for  Borches  &  Co.,  demanded  pay- 
ment of  the  amount  due  that  Arm  from  DriscoU  &  Co., 
and,  it  not  being  paid,  proceeded  to  buy  from  Heri- 
tage, the  clerk  of  DriscoU  &  Co.,  the  entire  stock  of 
DriscoU  &  Co.,  except  a  few  odds  and  ends  of  no  ma- 
terial value.  This  was  done  without  any  notice  by 
the  seller  or  purchaser  to  the  creditors  of  DriscoU 
&  Co.  It  does  not  appear  that  there  was  any  fraud 
in  the  sale,  nor  that  it  was  contrary  to  the  wish  of 
the  firm,  nor  that  it  was  not  approved  and  ratified 
by  the  firm.  On  the  contrary,  Heritage  says  with- 
out objection  that  he  had  authority  to  sell  the  goods 
and  pay  the  debts  of  the  firm,  and  he  sold  for  the 
purpose  of  paying  the  debt  of  Borches  &'Co.;  and 
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Driscoll  &  Co.  are  not  complaining  or  calling  the  sale 
in  question.  Thereupon  Donaldson  &  Co.  caused  at- 
tachment to  be  levied  upon  67  pairs  of  shoes  embraced 
in  the  sale  to  Borches  &  Co.,  and  which  had  been  de- 
livered to  them.  Borches  &  Co.  replevied  the  shoes, 
and  claim  to  hold  the  same  under  their  purchase.  The 
contention  in  the  case  is  that  the  purchase  was  void 
under  the  provisions  of  Acts  1901,  ch.  133.  The  trial 
judge  held  this  act  unconstitutional,  and  that  Dris- 
coll &  Co.,  through  their  agents,  had  made  a  valid 
sale.  The  act  in  question  is  chapter  133  of  the  Acta 
of  1901,  and  is  as  follows: 

Caption:  "An  act  to  provide  the  terms  upon 
which  sales  in  bulk  of  stocks  of  merchandise,  or  of 
any  portion  thereof  otherwise  than  in  the  ordinary 
course  of  trade  may  be  made. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  a  sale  of  any  portion 
of  a  stock  of  merchandise  otherwise  than  in  the  ordin- 
ary course  of  trade  in  the  regular  and  usual  prose- 
cution of  the  seller^s  business,  or  a  sale  of  an  entire 
stock  of  merchandise  in  bulk,  shall  be  presumed  to  be 
fraudulent  and  void  as  against  the  creditors  of  the 
seller,  unless  the  seller  and  purchaser  shall  at  least 
five  days  before  the  sale  make  a  full  detailed  invento- 
ry, showing  the  quantity,  and  so  far  as  possible,  with 
the  exercise  of  a  reasonable  diligence,  the  cost  price 
to  the  seller  of  each  article  to  be  included  in  the  sale; 
and  unless  such  purchaser  shall  at  least  five  days  be- 
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fore  the  sale,  in  good  faith,  make  full,  explicit  inquiry 
of  the  seller  as  to  the  names  and  places  of  residence 
or  place  of  business  of  each  and  all  of  the  creditors 
of  the  seller,  and  unless  the  purchaser  shall  at  least 
five  days  before  the  sale,  in  good  faith,  notify  or  cause 
to  be  notified  personally  or  by  registered  mail,  each 
of  the  creditors  of  the  seller  of  whom  the  purchaser 
has  knowledge,  or  can,  with  the  exercise  of  reason- 
able diligence,  acquire  knowledge,  of  the  purposed 
«ale  and  of  the  cost  price  of  the  merchandise  to  be 
sold,  and  the  price  proposed  to  be  paid  therefor  by 
the  purchaser ;  and  the  seller  shall  at  least  five  days 
before  such  sale,  fully  and  truthfully  answer  in  writ- 
ing each  and  all  of  said  inquiries ;  provided,  however, 
no  suit  shall  be  brought  or  maintained  by  any  creditor 
against  such  seller  or  purchaser  within  five  days  after 
he  receive  notice  from  any  source  of  the  intended  sale 
and  purchase,  and  any  suit  so  brought  shall  be  dis- 
missed at  the  cost  of  the  plaintiff  in  the  case. 

"Sec.  2.  Be  it  further  enacted,  that  whenever  a  no- 
tice as  provided  in  section  1  of  this  act  is  sent  by 
registered  mail,  the  creditor  of  person  to  whom  the 
notice  is  mailed  shall  be  presumed  conclusively  to  have 
received  the  notice,  and  the  time  of  the  notice  shall 
be  dated  from  the  time  of  the  mailing  and  registration 
of  said  notice." 

It  is  said,  in  the  first  place,  that  the  act  is  class 
legislation,  in  that  it  applies  alone  to  merchants  deal- 
ing in  merchandise,  and  not  to  other  persons,  such 
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as  farmere^  stock  dealers,  manufacturers^  traders,  and 
persons  engaged  in  other  business  than  the  sale  of 
merchandise.  Admitting  this,  in  reply  it  is  said  that 
the  statute  is  a  mere  regulation  of  the  mercantile 
business,  designed  to  secure  to  creditors  of  merchants 
a  just  participation  in  the  distribution  of  the  assets 
of  such  merchants,  and  to  prevent  fraudulent  per- 
formances and  practices  by  them,  and  is  a  valid  ex- 
ercise of  the  police  power  of  the  State. 

The  majority  of*  the  court  is  of  opinion  that  the 
act  in  question  is  valid  and  constitutional;  that  it 
was  intended  to  prevent  the  practice  of  fraudulently 
selling  out  goods  to  the  injury  of  creditors  by  mer- 
chants ;  that  it  is  merely  a  regulation  of  the  business 
of  merchandising;  that  it  is  not  class  legislation,  and 
that  the  limitation  of  the  act  to  merchants  is  not 
arbitrary  classification ;  that  it  does  not  take  away  the 
property  of  the  citizen,  but  only  regulates  the  sales 
of  merchandise  in  such  manner  as  to  prevent  fraud. 
The  result  is  that  the  judgment  of  the  court  below 
must  be  reversed,  and,  it  being  a  replevin  suit  before 
a  justice  of  the  peace,  judgment  must  be  rendered  for 
twice  the  value  of  the  goods  replevied,  to-wit,  the  sum 
of  $134,  and  all  costs,  in  favor  of  the  defendants,  and 
against  the  plaintiff,  which  judgment  may  be  dis- 
charged by  a  return  of  the  shoes. 

DISSENTING  OPINION. 

Mr.  Justice  Wilkes  delivered  the  following  dis- 
senting opinion. 

I  do  not  concur  in  the  opinion  of  the  majority,  but 
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think,  on  the  contrary,  that  the  act  is  clearly  vicious 
class  legislation,  and  that  it  takes  away  the  value  of 
the  merchant's  property  by  trammeling  its  sale  and 
disposition,  and  its  provisions  are  not  justified  or 
warranted  by  the  exercise  of  the  police  power  of  the 
State. 

It  has  been  said  that  it  is  difficult  to  define  what 
objects  fall  within  the  exercise  of  the  i)olice  power, 
and  that  this  is  a  broad  and  comprehensive  term, 
and  embraces  any  measure  affecting  the  public  health, 
public  morals,  public  safety,  public  welfare  and  other 
matters.  But  whenever  it  is  called  into  exercise  it  is 
in  aid  or  regulation  of  some  matter  of  a  public  or 
quasi  public  character,  or  that  affects  and  touches 
the  public  as  a  body  politic.  Mayor,  etc.,  of  Knox- 
ville  V.  Knoxville  Water  Co.,  107  Tenn.,  647  (64  S. 
W.,  1075). 

But  I  am  of  opinion  that  the  police  power  can  not 
be  so  extended  as  to  prevent  the  disposition  of  prop- 
erty in  any  manner  the  owner  may  see  proper,  so 
that  such  disposition  does  not  endanger  the  public 
safety,  peace,  health  or  happiness.  It  is  to  be  ob- 
served that  this  act  embraces  all  sales  of  merchandise 
otherwise  than  in  the  ordinary  course  of  trade  in  the 
regular  and  usual  prosecution  of  the  seller's  busi- 
ness, no  matter  whether  the  seller  be  solvent  or  insol- 
vent, and  no  matter  whether  done  in  actual  good  faith 
or  for  a  fraudulent  purpose,  and,  xinless  notice  is 
given  to  all  the  creditors  of  the  seller,  the  sale  will 
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be  presumed  to  be  frandulent,  and  held  to  be  void. 
The  practical  effect  is  to  compel  every  merchant^ 
whether  solvent  or  insolvent,  to  obtain  the  consent 
of  all  his  creditors  before  he  can  close  out  his  busi- 
ness for  any  purpose,  or  at  any  price.  This,  it  is 
evident,  must  cause  in  some  cases  great  oppression^ 
and  in  every  case  will  hamper  and  hinder  the  mer- 
chant in  the  disposition  of  his  property. 

The  constitution,  art.  1,  sec.  8,  provides  that  "no 
man  shall  be  taken  or  imprisoned,  or  disseized  of  his 
freehold,  liberties  or  privileges,  outlawed,  or  exiled, 
or  in  any  manner  destroyed  or  deprived  of  his  life, 
liberty  or  property,  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land."  The  effect  of  this  act  is  not 
to  take  away  the  merchant's  property,  it  is  true,  but 
it  is  to  restrict  and  burden  it  in  such  manner  as  to 
prevent  its  free  transfer  and  the  realization  of  its 
full  value.  It  takes  away  one  element  of  its  value, 
to  wit,  the  right  to  use  and  legitimately  disiK)6e  of 
it.  As  is  said  in  Third  Nat  Bank  v.  Divine  Qrocery 
Oo.y  97  Tenn.,  611  (37  S.  W.,  390) :  "To  take  from 
property  its  chief  element  of  value,  and  to  deny  to  the 
citizen  the  right  to  use  and  transfer  it  in  any  proper 
and  legitimate  manner,  is  as  much  depriving  him 
of  his  property  as  if  the  property  itself  were  taken.*' 

The  object  and  purpose  of  the  act  is,  no  doubt,  to 
prevent  fraudulent  sales  of  an  insolvent  merchant's 
property,  or  such  sales,  when  designed  to  give  prefer- 
ence to  one  or  more  creditors;  but  the  act  is  not  con- 
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fined  to  such  cases,  either  in  its  caption  or  body. 
While  the  equal  or  equitable  distribution  of  a  fail- 
ing debtor's  property,  and  especially  that  of  a  fail- 
ing merchant,  may  be  a  laudable  purpose,  and  one 
which  the  general  assembly  has  by  more  than  one  act 
endeavored  to  secure,  still  it  can  not  be  done  at  the 
exi>ense  of  a  violation  of  the  fundamental  law  of  the 
land.  No  good  reason  can  be  given  why  merchants 
should  be  trammeled  and  restricted  in  the  sale  of 
their  goods,  when  farmers,  traders,  manufacturers 
and  other  dealers  have  the  unrestricted  right  to  sell 
when  they  please,  provided  it  is  done  in  good  faith. 
Nor  is  there  any  good  reason  why  such  a  sale  should, 
in  the  case  of  a  merchant,  be  presumed,  to  be  fraudu- 
lent, when  in  the  case  of  other  dealers  the  presump- 
tion is  in  favor  of  good  faith,  and  proof  is  required 
to  show  fraud.  Nor  is  there  any  good  reason  to  re- 
strict the  merchant  who  is  solvent  from  making  sale 
of  his  goods,  as  he  may  deem  advisable,  in  order  to 
prevent  the  insolvent  merchant  from  exercising  the 
same  option  and  privilege.  The  sale  of  merchandise 
is  no  more  affected  by  a  public  use  than  is  the  sale 
of  farm  products,  or  manufactured  articles,  or  live 
stock,  or  the  dealing  in  any  commodity. 

The  power  to  r^ulate  contracts  made  by  merchants 
is  not  similar  to  that  exercised  to  prevent  nuisances, 
or  the  sale  of  liquors,  or  sales  made  in  the  nighttime 
under  circumstances  that  indicate  crime  or  evasion 
of  law;  nor  is  it  similar  to  the  power  exercised  to 
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prevent  extortion  by  railroads,  waterworks,  street  car 
companies,  elevators,  and  other  enterprises,  more  op 
less  affected  by  a  public  use;  but  it  is  simply  the  re- 
lation of  contracts  between  individuals,  throwing  a 
restriction  around  trade  and  commerce,  which  can 
not  be  done  under  the  guise  or  authority  of  the  police 
power. 

I  $,m  of  opinion  that  the  act  in  question  is  not  only 
vicious  class  legislation,  but  that  it  deprives  a  man 
of  his  property  without  due  process  of  law,  by  re- 
stricting its  free  sale  and  disposition,  and  is  con- 
trary to  the  law  of  the  land,  and  is  therefore  uncon- 
stitutional and  void. 
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Railroad  Company  v.  Lindamood. 

{Knoxville.     September  Term,  1902.) 

1.    EVIBBNOB.    Of  condition  of  car  appliances  after  injury, 
when. 

Where,  in  an  action  for  injuries  caused  by  defective  appliances 
or  machinery  on  a  car,  the  condition  of  the  appliances  or 
machinery  at  the  time  of  the  injuries  is  the  material  in- 
quiry, evidence  of  the  condition  before  and  after  the  acci- 
dent may  be  received,  where  it  is  also  shown  that  there  was 
no  change  in  the  condition  between  the  time  testified  to 
and  the  occurrence  of  the  injuries.     (Posty  pp.  411-412.) 

2y    SAME.    Oontinuance  of  condition  presumed,  when. 

In  such  case,  evidence  is  also  admissible  of  conditions  exist- 
ing so  short  a  time  before  or  after  the  accident  as,  under 
the  circumstances,  to  warrant  an  inferenx;e  of  fact  that 
the  same  conditions  existed  when  the  injuries  were  re- 
ceived.    (Post,  p,  412.) 

Cases  cited:  Amer.  Lead  Pencil  Co.  v,  Davis,  108  Tenn.,  251; 
Rosenbaum  v,  Shiffner,  98  Tenn.,  628. 

8.    SAICB.    Of  condition  remote  and  unconnected,  not  ad- 
missible. 

But  where  the  testimony  refers  to  a  condition  existing  thirteen 
months  after  the  injuries  were  received,  and  it  does  not 
appear  that  the  conditions  were  the  same  at  the  time  of  the 
injury  and  that  testified  to,  the  evidence  is  not  admissible. 
(Post,  p.  412.) 

Case  cited:     Sievers  v,  Peters,  151  Ind.,  642. 

4.    SAME.    Same.    Oase  in  Judgment. 

Plaintiff,  Lindiunood,  was  a  brakeman  in  the  employ  of  plaintiff 
in  error,  and,  while  so  engaged,  received  injuries  alleged 
to  have   been  caused   by  a   defect   in   a   brake   rod   on   a 
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car,  in  tliat  the  eye  bolt  was  too  near  the  deadwood,  which 
caused  the  brake  to  lurch  forward.  There  was  no  positlye 
proof  as  to  the  condition  of  these  appliances  at  the  date 
of  the  injury,  but,  over  the  objection  of  defendant,  evi- 
dence was  admitted  tending  to  show  that  they  were  in  the 
defective  condition  alleged  thirteen  months  after  the  acci- 
dent, when  it  was  claimed  that  the  defects  were  first  dis- 
covered. There  was  proof  that  the  car  had  been  in  a  wreck 
between  the  date  of  the  injury  and  the  discovery  of  the 
defects.  PlainitifF  insisted  that  the  defect  was  one  inherent 
in  the  manufacture  of  the  brake  rod  and  the  construction 
of  the  car  and  endeavored  to  connect  the  condition  shown, 
by  the  testimony  excepted  to,  to  exist  thirteen  months  after 
.  the  accident  with  the  condition  at  that  time,  by  proof  that 
the  brakes  had  been  on  the  car  since  its  manufacture  and  the 
deadwood  from  four  to  six  years,  which,  it  was  insisted 
was  prima  facie  proof  that  no  change  has  taken  place  and 
made  the  evidence  excepted  to  admissible.  It  appeared  that 
prior  to  the  accident  the  car  had  been  in  the  repair  shop 
for  inspection  and,  on  examination,  showed  no  defects,  but 
at  some  time  it  became  defective  by  "give  away"  of  the 
carrier  iron.  Judgment  in  the  court  below  for  plaintiff. 
Defendant  appealed  and  assigned  as  error  the  admission  of 
the  testimony  with  resipect  to  the  condition  of  the  brake 
rod  and  deadwood  thirteen  months  after  the  accident. 

Held:  The  testimony  was  not  admissible,  either  to  show  de- 
fective construction  or  defects  at  time  of  accident,  because 
too  remote  from  time  of,  and  in  no  way  connected  with, 
the    injury. 


FROM    WASHINGTON. 


Appeal  in  error  from  Circuit  Court  of  Washington 
County.    C.  J.  St.  John,  Special  Judge. 

KiRKPATBiCK,  Williams  &  Bowen  and  Tipton  & 
Miller,  for  Railroad  Company. 
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BOBERT  Burrow  and  Isaac  Harr^  for  Lindamood. 

Mr.  Justice  McAlister  delivered  the  opinion  of 
the  Court. 

Plaintiff  below  recovered  a  verdict  and  judgment 
against  the  company  for  the  sum  of  flO^OOO  as  dam- 
ages for  personal  injuries.  The  case  has  been  three 
times  tried.  On  the  first  trial  the  jury  disagreed, 
and  a  mistrial  was  entered.  The  second  trial  re- 
sulted in  a  verdict  against  the  company  for  f  10,000, 
which  was  set  aside  by  the  court  for  misconduct  of 
the  jury  in  examining  the  car  on  which  the  accident 
occurred.  On  the  third  and  last  trial  the  jury  again 
found  in  favor  of  plaintiff,  and  assessed  the  dam- 
ages at  f  10,000.  The  company  appealed,  and  has 
assigned  errors. 

The  first  assignment  we  shall  notice  is,  that  the 
trial  judge  erred  in  admitting  evidence,  introduced 
by  plaintiff,  as  to  the  condition  of  the  brake  and  dead- 
wood  on  the  car  in  question  over  one  year  after  the 
injury  to  plaintiff,  and  that  it  was  error  not  to  ex- 
clude said  testimony,  on  motion  of  the  company, 
after  plaintiff's  own  testimony  had  developed  the 
fact  that  between  the  date  of  plaintiff's  injury  and  the 
date  of  the  discovery  of  the  allied  defect,  said  car 
had  been  in  a  wreck,  and  its  appliances  afterwards 
repaired. 

It  is  conceded  that  on  the  first  trial  of  the  case 
the  ground  of  recovery  alleged  was  a  defect  in  the 
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brake  chain,  in  that  it  was  too  long,  and  thereby 
piled  up  and  wrapped  itself  around  the  iron  brake 
staff,  and  over  itself,  so  that,  when  plaintiff  applied 
his  strength  on  the  brake  wheel  to  fasten  the  brake, 
the  chain  slipped,  causing  plaintiff  suddenly  to  fall 
from  the  car. 

On  the  second  trial,  the  long-chain  theory  as  the 
cause  of  the  accident  was  abandoned,  and  an  amended 
declaration  filed,  alleging  that  the  injury  was  occa- 
sioned by  defects  in  the  deadwood  and  eyebolt  of  the 
brake  rod.  Plaintiff  claimed  that  he  did  not  know 
of  these  defects  until  after  the  first  trial.  The  new 
theory  was  that  the  eyebolt  in  the  brake  rod  was 
too  near  the  deadwood,  and  that  in  the  application 
of  the  brake  rod,  the  eyebolt  would  pass  under  the 
deadwood,  rubbing  it,  and,  when  released  from  the 
deadwood,  would  permit  the  brake  to  lurch  suddenly 
forward. 

Plaintiff  was  not  examined  on  the  last  trial  to 
state  how  the  accident  was  brought  about,  but  his 
father,  who  was  also  master  mechanic  of  defendant 
company,  testified  that  the  eyebolt  should  be  one  inch 
under  the  deadwood,  and,  if  it  should  strike  it,  a  fric- 
tion would  be  caused,  and  the  brake  would  stop. 
This  witness  was  asked  when  he  first,  noticed  this 
car,  with  reference  to  the  deadwood.  He  answered, 
"About  the  time  of  the  first  trial."  It  is  admitted 
the  first  trial  occurred  in  December,  1900,  and  the 
accident  happened  in  November,  1899.     It  thus  ap- 
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pears  that  the  car  was  not  examined  by  the  witness, 
and  the  defect  discovered,  for  more  than  one  year 
after  the  accident.  Counsel  for  defendant  interposed 
an  objection  that  the  time  was  too  remote,  but  the 
objection  was  overt^led,  and  the  witness  stated  that, 
when  he  examined  the  car,  "the  deadwood,  where 
the  eyebolt  goes  under,  had  been  worn  off  from  one 
half  to  three  quarters  of  an  inch  deep.  It  was  also 
worn  under  the  deadwood.  The  carrier  iron  had 
worn,  and  it  had  been  screwed  up  until  It  threw  it 
up  too  far,  and  it  had  been  cutting  into  the  dead- 
wood  timber  there."  Another  witness  (a  carpenter) 
was  examined  by  plaintiff,  and  testified  that  he  ex- 
amined the  deadwood  and  brake  appliances  over  a 
year  after  the  accident,  and  the  result  of  his  examina- 
tion was  to  the  same  effect  as  that  of  the  other  wit- 
ness. This  testimony  was  also  heard  over  the  ob- 
jection of  defendant's  counsel. 

This  testimony,  standing  alone,  was  clearly 
incompetent.  It  was  too  remote  from  the 
time  of  the  accident  to  illustrate  the  condi- 
tion of  the  deadwood  and  brake  appliances  at  that 
time,  or  to  afford  any  fair  inference  of  its  condition 
then.  It  was  not}  accompanied  by  other  evidence 
showing  that  these  appliances  remained  in  the  same 
condition  from  the  date  of  the  injury  to  date  of  ex- 
amination made  by  the  witnesses.  In  21  Amer.  & 
Eng.  End.  Law  (2d  Ed.),  517,  the  rule  is  thus  stated: 
"While  in  negligence  cases  the  condition  of  the  ap- 
pliances, structure  or  premises  at  the  very  time  and 
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place  of  the  injuries,  is  the  material  inquiry,  evidence 
of  conditions  before  or  after  the  accident  may  be 
receiyed  where  it  is  also  shown  that  the  conditions 
testified  to  remained  unchanged  down  to  the  occur- 
rence of  the  injuries,  or  to  the  *time  to  which  the 
evidence  relates.  So,  evidence  is  admissible  of  condi- 
tions existing  so  short  a  time  before  or  after  the  acci- 
dent as,  under  the  circumstances,  to  warrant  an  in- 
ference of  fact  that  the  same  conditions  existed  when 
the  injuries  were  received/'  See,  also,  20  Amer.  & 
Eng.  End.  Lav  (2d  Ed.)  86;  Amer.  Lead  Pencil  Co, 
V.  Davis,  108  Tenn.,  251  (66  S.  W.,  1129) ;  Rosenbaum 
v.  Shoffner,  98  Tenn.,  628  (40  S.  W.,  1086). 

In  the  case  at  bar  the  intervening  time  was  thirteen 
months,  and  there  was  evidence  to  show  that  during 
that  time  this  car  had  been  in  a  wreck,  and  the 
brake  rod  and  appliances  taken  off  and  repaired.  It 
is  possible,  too,  that  the  wear  on  the  deadwood  may 
have  occurred  during  these  intervening  thirteen 
months  since  the  accident. 

It  is  conceded  by  counsel  for  defendant  in  error 
that  proof  of  the  condition  of  the  brake  rod,  eye- 
bolt,  and  deadwood  a  year  or  more  after  the  acci- 
dent would  be  inadmissible  if  nothing  else  appeared. 
But  his  insistence  is  that  this  testimony  was  made 
competent  by  the  additional  statement  of  the  witness 
Lindamood  that  the  brake  staff  had  been  there  ever 
since  the  car  was  manufactured,  and  that  the  dead- 
wood  had  been  there,  from  its  general  appearance^ 
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from  four  to  six  years.  It  is  then  argued  that  as 
the  eyebolt  is  a  part  of  the  brake  staff,  and  as  both 
brake  staff  and  deadwood  were  fastened  on  the  car 
when  it  was  manufactured,  and  as  the  witness  stated 
that  both  had  been  there  from  four  to  six  years,  that 
was  of  itself  prima  facie  proof  that  no  change  had 
taken  place,  and  made  the  evidence  admissible.  In 
other  words,  counsel  insists  that  the  defect  was  one 
in  construction,  and  proof  of  its  defective  condition 
in  December,  1900,  would  tend  to  prove  same  defect 
In  November,  1899,  when  the  accident  happened. 
But  we  think  this  position  a  non  sequitur.  There 
is  no  proof  that  the  defects  in  the  appliances  were 
made  in  the  original  manufacture  or  construction  of 
the  car.  The  mere  fact,  as  proved  by  Mike  Linda- 
mood,  that  the  brake  staff  had  been  there  ever  since 
the  car  was  manufactured,  and  that  the  deadwood, 
from  its  general  appearance,  had  been  there  from  four 
to  six  years,  does  not  even  tend  to  prove  that  the 
defects  in  these  appliances  had  been  there  for  that 
length  of  time,  or  were  there  at  the  time  of  the  in- 
jury. There  was  proof  tending  to  show  that  this 
-car  No.  70  had,  prior  to  the  accident,  been  in  the 
repair  shop  for  inspection,  and  examination  of  it  dis- 
closed no  defects.  It  became  defective  at  some  time 
by  "a  give  away"  in  the  carrier  iron,  by  reason  of 
the  wearing  away  of  the  timber  to  which  it  was  at- 
tached; and,  the  carrier  iron  having  been  screwed 
up  too  far,  it  threw  the  eyebolt  up  so  high  that  it 
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rubbed  and  cut  into  the  deadwood.  This  was  the 
testimony  of  Mike  Lindamood,  the  father  of  plain- 
tiffy  and  master  mechanic  of  the  road^  from  which 
it  is  shown  that  the  defect  described  was  not  in  the 
original  construction  of  the  car,  but  occurred  there- 
after, in  the  use  and  operation  of  the  car.  The  ex- 
act language  of  the  witness  was  that  the  carrier  iron 
had  worn  off  the  timber  it  was  on,  "by  usage  of  the 
draw-head  until  it  got  too  tight  undw  there,  and 
raised  the  eyebolt  up  too  far."  The  effect  of  turning 
the  brake,  if  the  eyebolt  struck  the  deadwood,  would 
bo  to  cause  a  friction  against  the  deadwood,  and 
stop  the  brake,  says  the  witness. 

We  are  of  opinion  that  the  testimony  offered  was 
too  remote  from  the  time  of  the  injury  to  be  ad- 
missible— ^whether  it  was  offered  to  show  defective 
construction  or  defects  that  occurred  afterwards — 
there  being  no  connecting  link  between  the  condition 
shown  thirteen  months  after  the  accident  and  the 
condition  at  time  of  injury.  Sievers  v.  Peters,  151 
Ind.,  642  (50  N.  E.,  877;  52  N.  E.,  399). 

The  judgment  of  the  circuit  court  is  therefore  re- 
versed, and  the  cause  remanded. 
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SiiATTON  v.  Tennessee  Coai^^  Ieon  &  R.  R.  Company, 

AND 

Tennessee  Coal,  Ieon  and  R.  R.  Company,  v.  Dykes 

et  ah 

{Knoxville.    September  Term,  1902.) 

1.  ADVBBSB  POSSESSION.  Outside  of  boundaries  recited 
in  a  deed,  is  not  under  color  of  title  and  inoperative 
beyond  actual  possession. 

It  Is  well  settled  that  there  can  be  no  constructive  adverse 
possession  which  is  not  based  upon  a  claim  under  an  as- 
surance or  color  of  title  purporting  to  convey  an  estate  in 
fee  and  a  possession  outside  of  the  boundaries  recited  in  a 
deed,  Is  not  under  such  color  of  title,  and,  being  limited  in 
effect  to  the  actual  possession,  can  not  be  invoked  by  the 
possessor  as  constructive  adverse  possession  of  land  within 
the  deed.     {Post,  p.  423.) 

53.  SAME.  Not  perfected,  under  doctrine  of  relation,  by 
color  of  title  subsequently  acquired. 

Under  our  statutes,  in  order  to  perfect  title  by  adverse  posses- 
sion, there  must  be  a  concurrence  of  adverse  possession  for 
the  full  period  of  seven  years  and  an  assurance  or  color  of 
title  purporting  to  convey  a  fee  under  which  the  possessor 
claims  during  the  whole  of  said  period,  and  a  color  of  title 
subsequently  acquired  can  not  be  invoked  to  perfect,  by  re- 
lation, the  adverse  possession.     {Post  yp,  423-424.) 

<8.  FABOL  SALE  OF  LAND.  Is  not  void,  merely  voida- 
ble.   Vendee  in  possession  under,  holds  for  himself. 

It  is  now  the  law  in  this  State  that  a  parol  sale  of  land  is 
not  void,  but  merely  voidable;  therefore,  a  vendee  in  pos- 
session of  lands  under  a  parol  contract  of  sale  holds  for  him- 
self, and  not  as  a  tenant  at  will  whose  possession  inures  to 
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the  benefit,  and  perfects  the  title,  of  hU  vendor  holding  aa 
assurance  or  color  of  title  purporting  to  convey  the  fee. 
(Post,  pp.  424-4^.) 

Cases  cited  and  approved:  Brakefield  t7.  Anderson,  87  Tenn-r 
211;  King  v.  Colenian/ 98  Tenn.,  571;  Sllege  t;.  Cooke,  5 
Lea,  627;  Sullivan  v.  Ivey,  2  Sneed,  487;  Redmond  v.  Bowles,. 
6  Sneed,  551;  Beard  v,  Brlcker,  2  Swan,  50;  James  v.  Pat- 
terson's Lessee,  1  Swan,  309;  Fain  v.  Headerick,  4  Cold.,  334. 

Cases  distinguished:  Valentine  v.  Cooley,  Meigs,  613;  Na- 
pier's Lessee  v.  Simpson,  1  Tenn.,  452;  Wlnnard  v.  Rob- 
bins,  3  Humph.,  614. 

4.    OHAKPBBTY.   BxtencU  only  to  actual  poMeMion  where 
posseasor  has  no  color  of  title. 

A  deed  to  lands,  a  part  of  which  is  in  the  adverse  possession 
of  another,  but  not  under  color  of  title,  is  champertous^ 
only  to  the  extent  of  land  in  actual  possession.  {Post,  pp- 
425-426. 


FROM  MARION. 


Appeal  from  Chancery  Court  of  Marion  County. 
T.  M.  McCoNNELL^  Chancellor. 
A.  L.  Robertson,  for  Slatton  &  Dykes. 

Spears  &  Hall,  for  Tennessee  Coal,  Iron  &  B.  B- 
Company. 

Mr.  Justice  McAltster  delivered  the  opinion  of  the 
Court. 

The  Tennessee  Coal,  Iron  &  Railroad  Company  h^ 
appealed  from  the  decree  pronounced  against  it  i^ 
these  consolidated  cases.  . 
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The  action  is  in  ejectment,  and  involves  the  title 
and  right  of  possession  of  a  tract  of  land  in  Marion 
county.  The  facts  found  by  the  court  of  chancery 
appeals,  speaking  through  Judge  Wilson,  are  as  fol- 
lows :  Slatton  claims  title  under  a  deed  from  David 
Melton,  dated  March  11,  1875,  and  possession  there- 
under for  over  twenty  years.  Melton  purchased  the 
land  by  deed  from  M.  M.  Kilgore  and  R.  Lane,  Feb- 
ruary 24,  1874.  Shortly  after  his  purchase  in  March^ 
1875,  from  Melton,  Slatton  went  into  possession  by 
his  son,  as  he  supposed,  of  the  lands  embraced  in  the 
boundaries  of  his  deed,  and  made  improvements  there- 
on, such  as  clearing  ten  or  twelve  acres,  building  a 
house  thereon,  planting  out  an  orchard,  and  has  oc- 
cupied the  improvements  ever  since.  As  a  matter 
of  fact,  the  deed  of  Melton  to  Slatton  in  its  terms 
and  boundaries  did  not  include  the  land  upon  Avhich 
Slatton  afterwards  erected  his  improvements.  The 
land,  it  appears,  is  in  the  shape  of  an  irregular 
parallelogram.  The  description  of  the  land  in  the 
deed  from  Melton  to  Slatton  calls  for  a  certain  cor- 
ner, thence  to  the  second  corner,  thence  to  the  third 
corner  and  thence  to  the  beginning,  omitting  the 
fourth  call.  The  result  was  that  the  description  in- 
cluded only  about  one-half  of  the  land  purchased. 
Slatton,  under  the  impression  that  his  deed  covered 
the  whole  tract,  went  into  possession,  erected  a  dwell- 
ing house,  and  inclosed  several  acres  around  his  im- 
provements, but  located  them  outside  the  boundaries 
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of  his  deed.     He  held  possession  of  the  land  openly, 
adversely,  and  continuously,  for  eighteen  op  twenty 
years.     The  omission  in  the  deed  to  include  the  lands 
on  which  the  improvements  were  erected  was  not  dis- 
covered by  Slatton  until  May  23,  1895,  when  he  had 
his  land  surveyed.     Thereafter,  to  wit,  November  5, 
1897,  Slatton   filed  a  bill  in  the  chancery  court  of 
Marion  county  against  Melton  to  correct  the  errors 
and  mistakes  in  the  deed,  and  make  its  terms  and 
boundaries  conform  to  and  embrace  the  land  he  had 
bought    He  specifically  set  out  in  his  bill  the  bound- 
aries his  deed  ought  tb  have  contained,  and  exhibited 
with  the  bill  a  plat  showing  w^hat  should  be  the  bound- 
aries in  his  deed,  and  the  boundaries  in  the  deed 
delivered  to  him.     The  insistence  of  the  bill  was  that 
the  deed  as  made  was  incorrect  and  erroneous  in  the 
particulars  pointed  out  as  the  result  of  mistake,  in- 
advertence, or  oversight.     The  deed  was  corrected  by 
the  chancery  court,  and  on  appeal  the  decree  was  af- 
firmed by  the  court  of  chancery  appeals.       There 
was  no  appeal  to  this  court.     The  deed  of  Melton  to 
Slatton,  as  corrected  by  the  decree  mentioned,  em- 
braces the  improvements  made  by  Slatton  or  his  son, 
and  which  the  father  or  the  son  has  possessed  and 
occupied  since  shortly  after  the  purchase  of  the  for- 
mer from  Melton. 

It  further  appears  that  prior  to  the  correction 
of  the  deed  from  Melton  to  Slatton,  and  on 
September  3,  1895,  Slatton  sold  and  conveyed 
by  deed  to  Dykes  &  Brown  about  thre^  and  three 
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fourths  or  four  acres  of  the  land  he  bought  from 
Melton.  Dykes  &  Brown,  after  their  purchase  from 
Rlatton,  erected  four  houses  on  it,  and  have  had  con- 
trol or  possession,  either  in  person  or  by  tenants,  ever 
since,  until  their  tenant,  Northcut,  attorned  to  the 
Tennessee  Coal,  Iron  &  Railroad  Company,  as  alleged 
in  its  bill.  Northcut,  it  appears,  rented  from  Dykes 
&  Brown,  and  went  into  possession  of  the  three  or  four 
acres  purchased  by  them  from  Slatton,  and  paid  them 
the  rents  until  notified  by  the  Tennessee  Coal,  Iron  & 
Railroad  Company  not  to  do  so  any  longer,  when 
Northcut  attorned  to  said  company. 

The  foregoing  statement  embraces  the  finding  of  the 
court  of  chancery  appeals  in  respect  to  the  title  of 
Slatton  to  the  land  in  controversy.  The  title  of  the 
Tennessee  Coal,  Iron  &  Railroad  Company  is  found 
by  that  court  to  be  as  follows :  First,  an  entry,  No. 
J, 521,  for  5,000  acres  in  the  name  of  Violet  Hendricks, 
dated  December  1,  1836,  and  survey  of  this  entry  May 
11,  1837;  second,  a  grant  issued  on  said  entry  March 
15,  1839,  to  Burgess  Matthews;  third,  the  heirs  of 
Burgess  Matthews,  who  died  intestate,  conveyed  their 
interest  in  said  land  by  several  deeds,  in  1882,  to  E.  O. 
Nathurst  and  E.  P.  Colyar;  fourth,  Nathurst  and  Col- 
yar,  by  deed,  conveyed  the  land  to  the  Tennessee  Coal, 
Iron  &  Railroad  Company.  The  land  embraced  in 
these  various  conveyances  is  the  land  included  in  the 
said  grant,  and  is  the  land  claimed  by  the  TennesFtee 
Goal,  Iron  &  Railroad  Company  in  its  bill.    The  grant 
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and  conveyances  recited  cover  the  land  in  dispute. 
*'In  other  words,"  continues  that  court,  "they  co\er 
and  embrace  all  the  land  bought  by  Slatton  from  Mel- 
ton, both  that  contained  in  the  defective  deed  and  the 
deed  as  corrected.    So,  it  is  clear  and  undisputed  that, 
if  the  company  has  deraigned  its  title  back  to  gimnt 
No.  6,765,  aforesaid,  it  has  the  older  paper  title.    It 
is  equally  clear  from  the  proof  that  the  Tennessee 
■Coal,  Iron  &  Railroad  Company  has  never  had  any 
actual  possession,  either  by  itself,  or  by  agent,  or  by 
tenant,  of  the  land  in  dispute,  until  Northcut,  as  the 
original  tenant  of  Dykes  &  Brown,  attorned  to  it,  a 
short  while  before  this  litigation  arose,  with  respect 
to  the  land  he  had  rented  from  Dykes  &  Brown.'^    The 
court  of  chancery  appeals  in  a  supplemental  opin- 
ion find  as  a  fact  that  the  Tennessee  Coal,  Iron  &  Rail- 
road Company  was  in  the  open,  peaceable,  notorious, 
exclusive  and  adverse  possession  of  the  land  embraced 
in  the  Violet  Hendricks  entry.  No.  1,521,  ujwn  which 
grant  No.  6,765  to  Burgess  Matthews  was  issued,  for 
more  than  seven  years  before  the  institution  of  either 
of  these  suits ;  that  is  to  say,  it  was  in  the  open  and 
fidverse  possession  by  its  employees  or  tenants  of  lands 
embraced  within  the  boundaries  of  said  entry  and 
grant  for  more  than  seven  years  before  these  suits 
were  brought.     Its  possession  was  evidenced  by  houses 
and  inclosures,  but  none  of  its  possessions  and  in- 
closures  were  on  the  land  conveyed  by  the  deed  of 
I^ane  and  Kilgore  to  Slelton,  and  not  on  the  land  con- 
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veyed  in  the  deed  of  Melton  to  Slatton,  original  or  cor- 
rected. The  court  of  chancery  appeals  then  sum- 
marizes the  respective  contentions  as  follows :  Slat- 
ton  rests  his  title  on  the  deed  of  Melton,  dated  March 
11,  1875,  and  open,  notorious,  continuous,  adverse 
possession  thereunder  since  that  date.  Slatton  went 
into  actual  possession  in  person,  or  by  his  son,  of  the 
land  he  supposed  he  bought  from  Melton,  and  made 
improvements  and  inclosures  thereon;  and  the  land, 
he  supposed,  was  covered  by  the  deed  of  Melton  to 
him,  until  he  discovered  the  defect  in  such  deed  in 
May,  1895.  But,  as  before  stated,  his  improvements 
and  inclosures  were  not  within  the  boundaries  of  the 
defective  deed,  but  were  within  the  boundaries  of  the 
corrected  deed.  The  court  of  chancery  appeals  also 
found  as  a  fact  that  the  Tennessee  Coal,  Iron  &  Rail- 
road Company  or  its  agents  or  employees  knew,  after 
Slatton  bought  from  Melton,  the  land  he  claimed  un- 
der his  purchase,  and  all  parties  supposed  his  lines 
were  as  he  claimed,  and  as  they  were  established  un- 
der his  bill  against  Melton,  until  the  defect  in  the 
boundaries  was  discovered  when  he  had  his  land  sur- 
veyed in  1895,  and  the  agents  of  the  company  in  cut- 
ting timber  respected  the  lines  as  claimed  by  him, 
and  all  parties  believed  they  existed  under  his  deed  as 
first  made  and  delivered. 

The  contention  of  the  company,  under  this  state  ot 
facts,  is,  of  course,  that  Slatton's  possession,  not  be- 
ing within  the  boundaries  of  his  deed  as  made  and  de- 
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livered,  was  not  under  color  of  title,  until  the  deed 
was  judicially  corrected  in  1897,  and  hence  that  the 
statute  of  limitations  does  not  operate  to  give  him 
title  or  to  perfect  his  title.  At  most,  it  is  contended, 
all  that  his  possession  could  effect  is  to  give  him  a  de- 
fensive possessory  title  that  will  enable  him  to  retain 
his  possession  within  his  actual  inclosures. 

A  further  defense  of  Slatton  is  that  the  deeds  of  Ma^ 
thews  to  Nathurst  and  Colyar  and  from  the  latter  to 
the  Tennessee  Coal,  Iron  &  Railroad  Company  were 
executed  while  he  was  in  open  and  notorious  posses- 
sion of  the  land,  claiming  in  his  own  right,  and  hence 
said  deeds  are  champertous.  Shannon's  Code,  sec. 
3171  et  seq. 

With  this  statement  of  the  facts,  taken  from  the 
opinion  of  the  court  of  chancery  appeals,  we  proceed 
to  state  our  opinion  of  the  law  which  governs  its  de- 
termination. 

It  is  plain  the  Tennessee  Coal,  Iron  &  Railroad 
Company  has  established  a  superior  paper  title  to  the 
land  in  controversy.  It  is  also  true  that  the  adverse 
possession  of  Slatton  has  not  been  made  out,  for  the 
reason  that  it  was  not  held  under  an  assurance  or 
color  of  title  purporting  to  convey  the  fee.  The  pos- 
session of  Slatton  by  his  son,  Oeorge  Slatton,  was 
prior  to  the  reformation  of  the  deed  from  David  Mel- 
ton to  John  Slatton,  and  the  fiction  of  relation  caB 
not  be  invoked  to  perfect  John  Slatton's  possession. 
The  possession  of  John  Slatton  of  eight  or  ten  acres 
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of  this  land  prior  to  the  reformation  of  his  deed  was 
under  a  parol  sale.  It  is  well  settled  that  possession 
without  a  deed  defining  the  land  is  only  notice  to  the 
boundaries  actually  inclosed.  It  is  also  held  that  a 
disseizor  holds  constructive  possession  of  the  whole 
tract  only  when  his  entry  was  under  color  of  title  by 
specific  boundaries  to  the  whole  tract  The  first  re- 
quisite of  such  color  of  title  as  will  give  constructive 
possession  to  the  claimant  is,  therefore,  some  definite 
description  showing  the  extent  of  the  claim,  which, 
as  to  the  part  constructively  possessed,  may  be  said 
to  perform  the  same  office  as  acts  of  ownership  upon 
the  parts  in  actual  possession.  Without  the  paper 
title,  the  possession  is  limited  by  the  pedis  possessio, 
and  it  is  immaterial  whether  the  deed  conveys  a  good 
title  or  not.  If  no  lands  are  described  in  it,  nothing 
can  pass,  the  deed  is  a  nullity,  and  lays  no  founda- 
tion for  a  claim  beyond  the  actual  possession.  Sedg- 
wick and  Wait  on  Trial  of  Title  of  Land,  sees.  767, 
768.  In  section  769  the  same  authors  say:  "There 
can  be  no  constructive  adverse  possession  which  is 
not  based  upon  a  claim  under  some  written  instru- 
ment, constituting  in  form  a  paper  title."  The  idea 
of  a  parol  sale  being  color  of  title  so  as  to  make  out  an 
adverse  possession  under  the  statute,  as  has  been 
suggested  in  argument,  is,  of  course,  out  of  the  ques- 
tion. 

These  principles,  we  take  it,  are  so  well  settled  as 
to  be  axiomatic  in  the  law  of  ejectment.    Moreover,  a 
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color  or  assurance  of  title  by  relation  can  not  be  in- 
voked to  perfect  an  adverse  possession.  Our  statute 
contemplates  that  the  title  should  be  made  out  by  the 
concurrence,  first,  of  an  adverse  possession  of  seven 
years,  and,  second,  an  assurance  or  color  of  title  pur- 
porting to  convey  the  fee.  Unless  there  is  actual  pos- 
session at  the  time  under  an  assurance  or  color  of  title, 
that  adverse  possession  can  not  be  perfected,  under 
the  doctrine  of  relation,  by  a  title  subsequently  ac- 
quired. It  was  also  insisted  on  behalf  of  Slatton, 
that,  inasmuch  as  he  held  the  land  outside  of  the 
boundaries  of  the  Melton  deed  under  a  parol  sale  from 
Melton,  he  was,  therefore,  a  tenant  at  will  of  Melton, 
and  that  his  possession  was  Melton's  possession,  and 
perfected  Melton's  title;  the  deed  from  Kilgore  to  Mel- 
ton being  an  assurance  of  title  purporting  to  convey  a 
fee,  and  that  this  title  now  inures  to  his  benefit— cit- 
ing Valentine  v.  Cooley,  Meigs,  613  (33  Am.  Dec.? 
166) ;  Napier^s  Lessee  v.  Simpson,  1  Tenn.,  452,  and 
Winnard  v.  Robhins,  3  Humph.,  614.  It  suffices  to 
say  that  when  those  decisions  were  made  a  verbal  con- 
tract for  the  sale  of  land,  under  the  decisions  of  this 
court,  was  absolutely  void.  Crippen  v.  Bearden,  5 
Humph.,  129;  Hurst  v.  Means,  2  Swan,  599.  This 
rule  has  since  been  changed,  and  the  law  now  is  that 
a  parol  sale  of  land  is  not  void,  but  voidable  merely. 
There  may  be  a  specific  performance  enforced  against 
either  party  if  he  fails  or  refuses  to  rely  on  the  stat- 


1  Gates]      SEPTEMBER  TERM,  1902.  425 

Slatton  y.  Tennessee  Goal,  Iron  &  R.  R.  Co. 

ute  of  frauds.  Brakefield  v.  Anderson,  87  Tenn.,  211 
(10  S.  W.,  360) ;  King  v.  Colemam^  98  Tenn.,  571. 

Moreover,  under  the  uniform  holding  of  this  court, 
during  the  currency  of  the  parol  contract  and  until 
it  is  repudiated,  the  vendee  in  possession  holds  for 
himself,  and  not  as  tenant  of  the  vendor. 
Redmond  v.  Bowles ,  5  Sneed,  551;  Sullivcm  v. 
Ivet/j  2  Sneed,  487;  Beard  v.  Bricker,  2  Swan, 
50;  James  v.  Patterson^s  Lessee,  1  Swan,  309 
(55  Am.  Dec.,  737) ;  Fain  v.  Headerick,  4  Cold.,  334. 
In  some  of  our  cases  the  vendee  has  been  likened  to  a 
qtuisi  tenant  of  the  vendor,  but  in  those  cases  the  parol 
sale  had  been  repudiated.  It  appears,  however,  in  the 
case  now  being  adjudged  that  the  sale  from  Melton  to 
Slatton,  so  far  from  being  repudiated,  has  been  affirm- 
ed, Slatton  always  claiming  the  land  under  his  pur- 
chase, and  relying  on  the  statute  of  limitation  of  seven 
years.  He  has  never  at  any  time  claimed  to  be  a  ten- 
ant of  Melton. 

In  Ellege  v.  Cooke,  5  Lea,  627,  Judge  McFarland, 
entered  into  a  thorough  review  and  discussion  of  the 
cases,  and  the  conclusion  was  reached  that  a  purchas- 
er in  possession  under  a  parol  contract  is  not  hold- 
ing the  possession  for  his  vendor,  so  as  to  make  out 
the  latter's  title,  by  the  first  section  of  the  act  of  1819, 
against  a  superior  title  in  a  third  party. 

We  are  further  of  opinion  the  court  of  chancery 
appeals  was  in  error  in  holding  that  the  deeds  from 
Nathurst  and  Colyar  to  the  Tennessee  Coal,  Iron  & 
Kailroad  Company  were  champertous.     This  holding 
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was  correct  as  to  the  land  whereof  Slatton  was  in  act- 
ual possession,  but  under  the  finding  of  the  court  of 
chancery  appeals,  Slatton  was  only  in  possession  of 
eight  or  ten  acres  outside  of  the  land  described  in  his 
deed,  and  the  conveyance  of  Nathurst  and  Colyar  to 
the  Tennessee  Coal,  Iron  &  Railroad  Company  were 
only  champertous  to  that  extent  They  were  certain- 
ly not  champertous  as  to  the  land  outside  of  the  de- 
scription of  Slatton's  deed,  and  as  to  lands  of  which 
he  had  no  possession. 

It  results  that  the  decree  of  the  court  of  chancery 
appeals  must  be  reversed,  and  complainant's  bill  dis- 
missed, and  relief  will  be  decreed  the  Tennessee  Coal, 
Iron  &  Railroad  Company  under  its  bill.  The  costs 
will  be  divided. 
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Eabnest  et  al.  v.  Little  Rivbb  Land  &  Lumber 
Company. 

(Knoxtnlle.     September  Term,  1902.) 

1.  JsAJXu  LAW.  OBAirr  BY  STATE.  Conveys  to  first 
grantee  the  absolute  title  in  fee,  leaving  nothing  to  be 
thereafter  disposed  of. 

Primarily  the  title  to  land  is  vested  absolutely  and  indefeas- 
ibly  in  the  State  and  this  title,  where  the  land  is  granted  by 
the  State  pursuant  to  statutes  authorizing  grants,  passes 
to  the  first  grantee,  leaving  nothing  to  be  thereafter  disposed 
ot — ^nothing  upon  which  a  subsequent  grant  can  operate. 
(Post,  p.  432.) 

Cases  cited  €Uid  approved:  Crutsinger  v.  Catron,  10  Humph., 
27;  Coal  Co.  v.  Wiggins  (C.  C.  A.),  68  Fed.  Rep.,  449. 

8.  SAKB.  BAMB.  Same.  First  grant  conclusive  upon 
State  and  Junior  grantees. 

The  first  grant  by  the  State,  like  the  first  patent  by  the  United 
States  of  part  of  the  public  domain,  carries  the  fee  and  is 
conclusive  not  only  against  the  State,  but  all  claiming  under 
Junior  grants,  unless  it  is  void  on  its  face,  and  Junior 
grantees  take  nothing  by  their  grants.     {Post,  pp.  431-433.) 

Cases  cited  and  approved:  Bagnell  v,  Broderick,  13  Peters, 
450;  Hooper  v,  Scheimer,  23  How.,  235;  Johnson  t\  Towsley, 
13  Wall.,  72;  Gibson  v,  Chouteau,  13  Wall.,  92. 

8.  8AXB.  Adverse  possession,  under  color  of  title,  for  seven 
years  vests  possessor  with  absolute  title  in  fee. 

Where  the  State,  by  grant,  has  divested  herself  of  title  to  cer- 
tain lands  and  a  person  has  held  adverse  possession  thereof 
for  a  period  of  seven  years  under  an  assurance  of  title  pur- 
porting to  convey  a  fee,  the  statute  (Acts  1819,  ch.  28, 
sec.  1)  takes  away  the  title  of  the  real  owner,  and  transfers 
it,  not  in  form,  but  in  legal  effect  to  the  adverse  possessor 
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and  thus  vests  him  with  an  absolute  estate  in  fee  simple. 
{Post,  pp.  432-439.) 

Code  construed:  Ses.  4456  (S);  3459  (M.  ft  V.);  2763  (T.  ft 
S.  and  1858). 

Cases  cited  and  approved:  Wallace  v.  Hannum,  1  Humph., 
449;  Waterhouse  v,  Martin,  Peck,  393;  Norris  r.  Ellis,  7 
Humph.,  464;  Belote  v.  White,  2  Head,  712. 

Case  overruled:  Coal  Creek  Co.  v.  ESast  Tenn.  Co.,  105  Tenn., 
563. 

4.    8AMB.    Same.    Oase  in  Judgment. 

Where  the  State  made  three  successive  grants  of  the  same 
lands,  and  after  those  claiming  under  the  grantee  in  the 
third  grant  had  been  in  adverse  possession  for  seven  years, 
the  grantees  in  the  second  grant,  the  complainants  herein, 
brought  suit  claiming  that  such  adverse  possession  had,  by 
extinguishing  the  title  given  by  the  first  grant,  vitalized  oi 
infused  title  into  their  Intermediate  grant,  by  virtue  of  which 
they  have  both  the  right  of  property  and  the  right  to  the 
possession  of  their  lands  as  against  the  defendants. 

Held:     That  by  virtue  of  the  operation  of  the  first  section  of 
.    the  act  of  1819,  the  effect  of  the  adverse  holding  by  de- 
fendants was  to  draw  to,  and  vest  in  them,  the  absolute  and 
indefeasible  title   which    the   first   grantees   received  from 
the  State  under  their  grant.     (Post,  pp.  429-439.) 


FROM   SEVIER, 


Appeal   from    Chancery  Court  of  Sevier   County. 
John  P.  Smith,  Chancellor. 

Lucky,  Sanford  &  Fowler  and  S.  T.  Logan,  for 
complainants. 

Webb  &  McCllng  and  M.  R.  McMahon^  J.  R.  Pbn- 

lAND  and  Pickle  &  Turner,  for  defendants. 
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Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

This  is  an  ejectment  bill  filed  to  recover  a  large 
body  of  land  lying  in  Sevier  county.  Several  mat- 
ters of  minor  importance  were  presented  at  the  bar, 
but,  confessedly,  as  the  case  involves  one  controllings 
or  determinative  question,  to  avoid  confusion  we  will 
stat^  only  so  much  of  the  record,  and  that  in  a  con- 
densed form,  as  bears  on  this  question. 

The  State  issued  three  series  or  classes  of  grants^ 
which  interlap  so  as  to  cover  the  lands  in  controversy, 
at  different  dates  and  to  different  persons.  The  older 
grants  were  issued  in  the  year  1838  to  grantees  who 
are  not  parties  to  this  suit,  and,  who,  so  far  as  is  dis- 
closed, are  not  setting  up  title  under  their  grants. 
The  intermediate  grants  are  conterminous,  and  were 
issued  to  the  ancestor  of  the  present  complainants  in 
the  year  1841,  and  the  junior  grants  at  a  still  later 
date. 

The  complainants  claim  under  the  interme- 
diate grants,  and  the  defendants  under  the  later 
grants.  But,  in  addition  to  this  claim,  the  defendants 
rely  on  the  fact  that  before  the  institution  of  this  suitj, 
they  had  themselves,  and  through  their  privies,  held 
continuous,  exclusive,  adverse,  and  peaceable  pos- 
session of  these  lands  within  the  interlap  of  these 
grants  for  the  full  term  of  seven  years,  and  under  an 
^assurance  of  title  purporting  to  convey  an  estate  in 
fee. 

As  against  parties  claiming  under  the  grants  first  in 
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the  order  of  issuance,  it  is  conceded  that  the  de- 
fendants, hy  this  adverse  holding,  have  obtained  the 
superior  title,  but  the  contention  of  complainants  is 
that  such  holding  has  not  been  operative  against  them ; 
to  the  contrary,  that  the  removal  or  extinguishment, 
as  they  say,  of  the  first  grants,  by  this  adverse  pos- 
session, has  vitalized  or  infused  title  into  their  inter- 
mediate grants,  by  virtue  of  which  they  have  both 
the  right  of  property  and  the  right  to  the  possession 
of  these  lands  as  against  defendants.  In  other  words, 
the  defendants  insist  that,  under  the  first  section  of 
the  act  of  1819,  the  effect  of  this  adverse  holding  is  to 
invest  them  with  an  "indefeasible  title  in  fee,"  good 
against  all  the  world.  On  the  other  hand,  the  com- 
plainants contend  that  this  possession  of  defendants 
has  extinguished  the  first  or  superior  grants,  and  at 
the  same  time  set  at  large  the  intermediate  grants  un- 
der which  they  claim,  and  they  are  now  the  muni- 
ments of  the  true  title,  enforceable  against  the  de- 
fendants and  all  others.  Is  such  claim  maintainable 
on  principle  or  authority? 

We  think  it  may  be  safely  asserted  that,  if  an  in- 
dividual owner  in  fee,  for  a  valuable  consideration, 
should  make  and  deliver  a  deed  conveying  to  a  pur- 
chaser, without  reservation,  a  tract  of  land,  such 
writing  would  take  out  of  the  owner  all  estate,  and 
vest  it  in  the  vendee.  So,  the  registration  laws  out 
of  the  way,  a  second  and  third  deed  from  the  vendor 
to  other  parties,  in  which  he  undertook  to  convey  to 
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them  the  same  property,  would  be  waste  paper,  in  no 
way  affecting  the  title  or  estate  of  the  first  conveyee. 
But  a  very  different  condition  would  be  brought  about, 
should  the  third  grantee  go  into  possession  of  the 
land,  and  hold  it  adversely  for  the  term  of  seven  years. 
Then,  under  the  first  section  of  the  act  of  1819,  he 
would  secure  what,  up  to  the  moment  of  the  expira- 
tion of  this  term,  the  first  grantee  had,  an  estate 
in  fee,  good  and  indefeasible,  not  only  against  the 
first  grantee,  but  against  all  invaders  of  his  rights, 
including,  of  course,  the  intermediate  grantee.  In 
such  a  case  no  one  would  claim  that  the  loss  of  estate 
by  the  first  inured  to  the  benefit  of  the  second,  as 
against  him,  whose  assurance  of  title  had  ripened 
into  an  indefeasible  title.  If  this  be  true,  then  there 
must  be  found  some  intelligent  and  well-defined  dis- 
tinction between  private  and  public  grants,  to  give 
a  different  effect  to  an  adverse  holding  under  the 
last  of  a  series  of  grants  of  the  same  property  from 
the  State.  Such  distinction,  at  least,  is  not  found  in 
patents  for  public  lands  issued  by  an  ofllcer  acting 
under  authority  of  the  statutes  of  the  United  States. 
In  such  case  the  "patent  carries  the  fee,  and  is  the 
best  title  known  to  a  court  of  law."  Bagnell  v. 
Broderick,  13  Pet.,  450  (10  L.  Ed.,  235).  It  is  the 
highest  evidence  of  title,  and  is  conclusive  against 
the  government  and  all  claiming  under  junior  patents 
or  titles,  until  set  aside  or  annulled,  unless  it  is  ab- 
solutely void  on  its  face.    Hooper  v.  8cheimery  23 
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How.,  235  (16  L.  Ed.,  452) ;  Johnson  v.  Towsley,  13 
Wall.,  72  (20  L.  Ed.,  485) ;  Gibson  v.  Choutemi,  13 
Wall.,  92  (20  L.  Ed.,  534).  We  can  conceive  of  no 
reason,  and  none  is  suggested  at  the  bar,  why  the 
same  is  not  true  as  to  grants  issued  by  the  State. 
The  title  to  the  land  is  primarily  in  the  State.  It  is 
there  absolutely  and  indefeasibly,  save  by  its  own  act. 
Ultimately  it  sees  proper  to  part  with  a  portion  of 
its  domain,  over  which  it  is  lord  paramount,  and  does 
do  so  by  the  issuance  and  delivery  of  a  grant  in  which 
the  property  is  confirmed  to  the  grantee,  without  limi- 
tation or  condition.  Held  by  the  State,  it  was  a  fee 
simple  absolute,  and  such  an  estate  passes  by  the 
terms  of  the  instrument  to  its  grantee.  Nothing  re- 
mains in  the  State  to  be  afterwards  disposed  of.  The 
estate  in  the  land  is  gone,  and  there  is  nothing  left 
upon  which  a  subsequent  grant  can  operate.  It  is 
true,  there  are  exceptional  cases  in  which  this  rule 
will  not  control,  such  as  when  a  younger  gi*ant  is  made 
to  relate  to  an  older  special  entry,  but  the  present  is 
not  one  of  those  cases.  This  rule  is  applied  uniform- 
ly in  controversies  between  parties  claiming  land 
under  successive  grants,  where  the  statute  of  limita- 
tions IS  out  of  the  way.  In  such  a  controversy,  the 
-claimant  under  the  older  grant  will  always  succeed, 
upon  the  ground  that  by  it  the  State  had  parted  with 
all  estate  in  the  land.  It  is  true  that  it  has 
been  found  that  the  Stat^  has  often  issued  a  number  of 
grants  to  the  same  land;  but  this  was  without  war- 
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rant  of  law,  and  has  resulted  either  from  carelessness 
upon  the  part  of  the  officials  of  the  State,  from  incor- 
rect surveys,  or  possibly  other  causes.  The  courts 
have  been  burdened  with  litigation  growing  out  of  the 
multiplication  of  grants,  but  nowhere  has  it  ever  been 
intimated  that  there  were  two  or  more  titles  to  the 
same  land,  which  might  be  parceled  out  in  a  series 
of  grants.  There  is  but  one  ^^good  and  indefeasible 
title,"  as  is  said  by  Judge  Lurton,  in  Coal  Co.  v.  Wig- 
gins,  15  C.  C.  A.,  510  (68  Fed.,  449),  and  this  title 
passes  to  the  first  grantee,  ^^and  as  it  is  impossible," 
says  Judge  Reese  in  Crutsinger  v.  Catron,  10  Humph., 
27,  ^^that  there  shall  be  a  good,  subsisting  l^al  title 
in  two  different  persons,  claiming  in  different  rights 
to  the  same  land,"  we  think  it  clear  that,  as  the  State 
has  nothing  left  to  dispose  of,  subsequent  gtantees  ob- 
tain nothing. 

Leaving,  however,  these  general  considerations, 
which  seem  to  dispose  of  the  present  controversy,  in- 
asmuch as  it  would  follow  that  the  intermediate  gran- 
tees took  nothing  covered  by  the  first  grants,  we  re- 
turn to  the  specific  question,  did  the  adverse  holding 
by  the  defendants  of  the  property  located  within  the 
interlap  of  all  the  grants,  as  hereinbefore  set  out,  serve 
to  draw  to  them  or  vest  in  them  the  absolute  title  to 
this  property,  which  they  can  maintain  against  every 
comer,  or  did  it  simply  extinguish  the  rights  of  the 
first  grantee  or  grantees,  and  leave  them  exposed  to 
the  substantive  rights  and  the  aggressive  attacks  of 
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complainants,  under  the  cover  of  their  intermediate 
grants? 

This  brings  us  to  an  examination  of  the  first  section 
of  the  act  of  1819,  which,  in  substance,  is  carried  into 
Shannon's  Code,  sees.  4456-4458,  and  reads  as  follows: 

"Sec.  4456.  Any  i)erson,  having  had  by  himself  or 
those  through  whom  he  claims,  seven  years'  adverse 
possession  of  any  lands,  tenements,  or  hereditaments, 
granted  by  this  State,  or  the  State  of  North  Carolina^ 
holding  by  conveyance,  devise,  grant,  or  other  assur- 
ance of  title,  purporting  to  convey  an  estate  in  fee,, 
without  any  claim  by  action  at  law,  or  in  equity,  com- 
menced within  that  time  and  effectually  prosecuted 
against  him,  is  vested  with  a  good  and  indefeasible 
title  in  fee  to  the  lands  described  in  his  assurances 
of  title. 

"Sec.  4457.  And  on  the  other  hand,  any  person 
and  those  claiming  under  him,  neglecting  for  the  said 
term  of  seven  years  to  avail  themselves  of  the  benefit 
of  any  title,  legal  or  equitable,  by  action  at  law,  or  in 
equity,  effectually  prosecuted  against  the  person  in 
possession,  as  in  the  foregoing  section,  are  forever 
barred. 

"Sec.  4458.  No  person,  or  any  one  claiming  under 
him  shall  have  any  action  at  law  or  in  equity,  for  any 
lands,  tenements,  or  hereditaments,  but  within  seven 
years  after  the  right  of  action  has  accrued." 

The  conditions  that  lead  to  the  passage  of  this  cele- 
brated act  are  recorded  in  the  opinions  of  the  courts 
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of  that  day.  Barton's  Lessee  v.  Shall,  Peck,  218; 
Wallace  v.  Hannum,  1  Humph,  449  (34  Am.  Dec., 
€59) ;  and  Dyche  v.  Gass'  Lessee,  3  Yerg,  401.  But 
nowhere  are  they  more  graphically  portrayed  than  in 
the  preamble  to  the  act  itself,  which  is  in  these  words, 
"'Whereas  many  disputes  have  arisen  with  regard  to 
the  proper  construction  of  the  statute  of  limitations, 
and  the  time  seems  fast  approaching,  when  the  titles 
to  land  will  become  so  perplexed  that  no  man 
will  know  from  whom  to  take  or  buy  land," 
and  to  remedy  these  evils  this  legislation  was  enacted. 
The  act  is  drawn  with  great  precision  in  the  use  of 
terms,  and,  even  if  it  was  not  a  part  of  the  judicial 
history  of  the  State  that  it  was  drafted  by  an  eminent 
lawyer,  itself  would  give  evidence  of  the  work  of  a 
master  hand.  What,  then,  was  meant  by  the  provi- 
sion that  a  party  holding  "by  himself,  or  those  through 
whom  he  claims,  adversely  under  an  assurance  of  title 
purporting  to  convey  an  estate  in  fee,  without  any 
claim  by  action  at  law,  or  in  equity,"  commenced  with- 
in seven  years,  is  vested  with  a  good  and  indefeasible 
title  in  fee  to  the  land  described  in  his  assurance  of 
title?"  The  eminent  author  of  this  act,  as  well  as  the 
legislature  and  the  courts  of  that  day,  well  knew  the 
technical  meaning  of  the  term  "title  in  fee."  They 
were  well  aware  that  it  defined  a  full  and  absolute 
estate,  beyond  and  outside  of  which  there  was  no  other 
interest,  or  even  shadow  of  right.  So,  when  the  act 
vested  the  adverse  holder  with  such  a  title,  it  clothed 
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him  with  an  estate  which  was  good,  not  only  against 
him  who  had  been  the  owner,  but  against  the  whole 
world — a  title  in  which  was  blended  actual  posses- 
sion, the  right  of  possession,  and  the  right  of  prop- 
erty.    4  Kent,  Comm.,  580.     It  Avas  an  "indefeasible'^ 
title  in  fee  or  estate,  with  which  its  owner  could  repel 
all  attacks  upon,  and  expel  all  invaders  from,  its  pos- 
session.    This  title,  thus  vested  by  operation  of  law, 
from  whence  did  it  come?    Not  from  the  State,  be- 
cause the  State  had  already  parted  with  its  interest.  , 
Not  from  any  subsequent  grantee  of  the  same  land, 
for  he  had  none.    It  seems  to  us,  from  no  other  source 
than  him — the  first  grantee — whose  laches  had  lost  | 
what  the  diligence  of  the  adverse  possessor  had  ac-  \ 
quired. 

By    operation    of    this    statutory    provision,    the  i 

estate    or    title    which    was    in    the    first    taker  | 

until  the  last  moment  of  the  seven-years^  ad- 
verse holding  was  divested  out  of  him,  and  at  the  I 
same  instant  vested  in  the  adverse  holder  or  posses-  \ 
sor.  Thus  it  is  that  the  grant  or  deed  of  the  original 
owner  becomes  an  empty  shell,  without  any  element 
of  force  or  life,  and  the  estate  in  the  land,  having 
passed  from  him,  thereafter  vests  in  the  adverse  pos- 
sessor, and  in  him  is  "good  and  indefeasible."  In 
other  words,  "the  statute  takes  away  the  title  of  the 
real  ow^ner,  and  transfers  it,  not  in  form  indeed,  but 
in  legal  effect,  to  the  adverse  occupant,"  and  thus 
clothes  him  with  a  "perfect  title."  8  Washb..  Real 
Prop.,  163-165. 

An  examination  of  our  cases,  we  think,  will  disclose, 
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with  one  exception,  that  this  has  been  the  uniform 
construction  of  this  act.  We  refer  on  this  point  par- 
ticularly to  Wallace  v.  Hannum,  supra;  MVaterhouse 
V.  Martin,  Peck,  393;  Norris  v.  Ellis,  7  Humph.,  464; 
Belote  V.  White,  2  Head,  712 ;  Hopkins^  Heirs  v.  Cal- 
loway,  7  Cold.,  46. 

In  Wallace  v.  H annum,  1  Humph.,  450  (34 
Am.  Dec,  659),  Judge  Green  states  his  un- 
derstanding of  this  section  as  follows:  "In  order 
that  a  party  shall  be  protected,  who  has  held  posses- 
sion of  land  for  seven  years,^he  must  claim  the  same 
by  some  assurance  of  title  which  purports  to  convey 
an  estate  in  fee  simple.  In  such  case  it  not  only 
protects  his  possession,  but  in  express  words  it  confers 
on  him  the  title.  He  shall  have  a  good  and  indefeasi- 
ble title  in  fee  simple." 

In  Belote  v.  White,  2  Head,  712,  Judge 
Wright  says:  "The  act  of  1819  bars  equit- 
able as  well  as  legal  titles,  and  operates  as  an  extin- 
guishment of  the  same,  and  invests  the  possessor  of 
the  same  with  a  perfect  title  in  fee  simple.  Whenever 
the  equitable  owner  is  sui  juris,  and  can  sue,  but  omits 
to  do  so  for  seven  vears,  the  entire  title  and  fee  are 
by  the  statute  placed  in  the  possessor.  And  this 
is  so,  though  the  legal  title  be  in  a  trustee,  and  wheth- 
er he  be  capable  of  suing  or  not." 

In  Norris  v.  Ellis,  7  Humph.,  464,  Judge 
Reese  bears  this  testimony  as  to  the  proper 
construction  of  the  act  of  1819:  "The  titles 
\ihich  are  perfected  by  the  bar  of  the  statute, 
and  which  draw  to  them  the  better  title,  are  thus  enu- 


438  TENNESSEE  REPORTS.        [Vol.  109 

Earnest  y.  Little  River  Land  &  Lumber  Co. 

merated  in  the  first  section  of  the  act,  which  purports 
to  convey  to  the  possessor,  or  those  for  whom  he 
claims,  an  estate  of  inheritance." 

So,  in  Hopkins^  Heirs  v.  Calloway,  7  Cold.,  46,  Judge 
Andrews  says  of  the  proper  construction  of  this  act: 
"Under  the  operation  of  the  first  section,  an  adverse 
possession  of  seven  years  under  a  deed,  grant,  or  other 
assurance  of  title,  purporting  to  convey  a  fee,  not 
only  bars  the  remedy  of  the  party  out  of  possession, 
but  vests  the  possessor  with  an  absolute  estate  in  fee 
simple." 

The  effect,  as  we  understand  these  cases,  of 
such  adverse  holding,  is,  as  Judge  Reese  expresses 
it  in  Norris  v.  Ellis,  supra,  that  there  is  drawn  to 
such  holder  the  "better  title,"  or,  as  tersely  put  by 
Judge  Haywood  inWaterhouse  v.  Martin,  supra,  "The 
adverse  possessor  acquires  what  his  adversary  loses." 

It  would  hardly  seem  necessary,  yet,  to  prevent  all 
possible  misinterpretation  of  our  holding,  it  is  not 
improper  to  say  that,  while  it  happens  in  the  present 
case  the  defendants  connect  with  the  grantees  of  the 
third  class,  this  was  not  essential  to  their  successful 
defease  under  the  first  section  of  the  act  of  1819.  For 
it  is  too  well  settled  to  admit  of  doubt,  or  to  require 
at  this  late  day  an  array  of  cases  in  support,  that,  to 
give  the  adverse  holder  the  benefit  of  this  section,  it  is 
only  necessary  that  he  be  in  possession  of  grantal 
land,  and  under  an  assurance  of  title  purporting  to 
convey  an  estate  in  fee>  without  regard  to  the  source 
of  such  assurance. 
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But  it  is  said  that  we  have  decided  other- 
wise in  the  case  of  Coal  Creek  Consoh  Coal 
Co.  V.  East  Tennessee  Iron  &  Coal  Co.,  105 
Tenn.,564  (59  S.  W.,634),  and  the  rule  of  stare  decisis 
is  invoked.  The  opinion  in  that  case  was  delivered 
at  the  September  term,  1900,  of  this  court,  and  is 
therefore  of  too  recent  date  to  have  become  a  rule  of 
property  in  the  State.  That  being  so,  the  doctrine 
of  stare  decisis  is  not  so  inflexible  as  to  require  us  to 
adhere  to  it,  when  upon  further  examination  we  dis- 
cover error  in  the  conclusions  announced.  We  will 
not  stop  to  inquire  what,  if  any,  are  the  distinguish- 
ing features  between  that  and  the  present  case,  but 
will  content  ourselves  with  saying  that,  in  whatever 
respect  it  may  conflict  with  our  present  holding,  it  is 
overruled. 

DISSENTING  OPINION. 

Mr.  Justice  Wilkes  delivered  the  following  dis- 
senting opinion. 

1  earnestly,  but  respectfully  dissent  from  the  views 
of  the  majority  in  this  case.  The  holding  is  contrary 
to  that  in  Coal  Creek  Consol.  Coal  Co.  v.  East  Tennes- 
see Iron  &  Coal  Co.,  105  Tenn.,  563  (59  S.  W.,  634), 
which  was  the  unanimous  opinion  of  the  whole  court 
•  in  a  case  where  the  questions  considered  were  directly 
involved.  •  It  is  now  proposed  to  overrule  that  case 
by  an  opinion  concurred  in  by  a  bare  majority  of 
three;  Justice  Neil  being  incompetent,  though  prob- 
ably holding  the  view  of  the  majority. 

The  present  case  is  reported  by  the  court  of  chan- 
cery appeals  to  be  distinguishable  from  the  Coal  Creek 
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case  in  important  particulars.  This  is  conceded  by 
counsel  for  defendants  in  their  brief,  and  it  is  argued 
that  because  of  these  differences  the  Coal  Creek  case 
is  not  controlling  or  applicable.  One  of  the  differ- 
ences pointed  out  is  that  in  the  Coal  Creek  case  there 
was  no  adverse  possession  as  to  the  intermediate 
grant  of  complainant,  while  in  this  case  the  posses- 
sion is  adverse  to  the  intermediate  as  well  as  to  the 
original  grant.  Such  a  difference  is  vital,  and  prob- 
ably would,  even  under  the  holding  in  the  Coal  Creek 
case,  have  forced  this  court  to  a  diflferent  conclusion 
in  that  case.  While,  therefore,  the  correctness  of  the 
decision  of  this  court  in  the  Coal  Creek  case  does  not 
properly  arise  in  the  present  case,  as  the  majority 
have  seen  proper  to  overrule  it,  I  desire  to  say  that,  in 
my  opinion,  it  was  correctly  decided,  and  is  not  suc- 
cessfully impeached  in  this  case,  nor  can  it  be,  upon 
its  controlling  features.  The  Coal  Creek  case  re- 
ceived the  most  mature  consideration  when  it  was 
before  the  court.  Every  feature  now  argued  was  then 
most  carefully  examined  and  unanimously  agreed  to. 
No  new  authorities  have  been  presented ;  no  new  argu- 
ments have  been  made,  and  the  same  counsel  have  re- 
lied substantially  upon  the  same  printed  briefs  and 
oral  arguments. 

I  only  desire  to  consider  two  features  passed  on  by 
the  majority,  but,  in  my  opinion,  not  necessarily  in- 
volved in  the  presoat  case.  The  first  is  whether  the 
original  title  is  tolled  and  brought  to  the  support  of 
the  title  of  the  adverse  holder  under  color  of  title. 
Before  entering  upon  the  consideration  of  this  feature, 
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I  only  desire  to  say  that  the  expression  "toll  the  title" 
is  not  properly  used  by  counsel  to  express  their  mean- 
ing. To  "toll  a  title"  does  not  mean  to  draAV  that 
title  to  another.  Bouvier  defines  the  term  "toll"  as 
follows :  "To  bar,  defeat,  or  take  away,  as  to  toll  an 
entry  into  lands  is  to  deny  or  take  away  the  right  of 
entry."  2  Bouv.  LaAv  Diet.,  p.  598.  In  its  proper 
l^^l  sense,  the  original  title  is  tolled — ^that  is,  it  is 
defeated  and  taken  away;  but  it  is  not  tolled  in  the 
sense  of  being  kept  alive  and  drawn  to  the  adverse 
holder.  The  fundamental  error  of  the  majority,  in 
my  opinion,  is  in  maintaining  that  the  adverse  hold- 
ing must  be  coupled  to  the  original  title,  and  derive 
its  indefeasibility  therefrom.  To  strengthen  this 
view,  they  rely  upon  the  general  statement  that  there 
can  be  but  one  true  title,  and,  since  the  original  title  is 
assumed  to  be  the  true  title,  it  must  be  brought  to  the 
support  of  the  adverse  title,  so  as  to  make  it  appear 
that  the  adverse  holder  is  in  of  right,  whereas  he  is  in 
simply  by  force  of  the  statute,  not  as  of  right  in  as 
a  disseizer,  and  not  as  a  holder  of  the  true  title.  It 
would  seem  to  be  a  work  of  supererogation  to  cite  au- 
thorities to  such  a  proposition,  if  it  were  not  for  the 
opinion  of  the  majority  holding  to  the  contrary.. 

In  1  Cyc.  Law  &  Proc,  1083,  the  doctrine  is  thus 
laid  down :  "Whenever  this  defense  [of  adverse  pos- 
session] is  set  up,  the  idea  of  right  is  excluded ;  other- 
wise the  statute  of  limitations  would  be  of  but  little 
use  for  protecting  those  who  could  not  otherwise 
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8how  an  indefeasible  title  to  the  land/'  citing  Smith 
V.  Burti8,  9  JohnB.,  174 ;  Pillow  v.  Roberts,  13  How^ 
472  (14  L.  Ed.,  228).  The  effect  of  adverse  holding 
nnder  color  of  title  is  a  disseizin  of  the  prior  estate; 
that  is,  in  the  language  of  Mr.  Preston :  '^It  takes  the 
seizin  or  estate  from  one  man,  and  places  it  in  another. 
.  .  .  It  is  the  commencement  of  a  new  title,  pro- 
ducing that  change  by  which  the  estate  (not  the  title) 
is  taken  from  the  rightful  owner  and  placed  in  the 
wrongdoer.  As  soon  as  a  disseisin  is  committed,  the  ti- 
tle consists  of  two  divisions — First,  the  title  under  the 
(new)  estate  and  seisin;  and,  second,  the  title  under 
the  former  ownership.'^  2  Prest  Abst,  284 ;  3  Washb. 
Real  Prop.  (3  Ed.)  118;  Tied.  Real  prop.,  sec.  693. 
"Disseizin"  and  "ouster^*  mean  very  much  the  same 
thing  as  "adverse  possession."  Id.  Disseizin  is  al- 
ways a  wrongful  dispossession ;  t.  e.,  it  is  never  sup- 
ported by  a  good  title.  Tied.,  Real  Prop.,  sec.  694 
This  court  has  already  commented  upon  the  expres- 
sion found  in  3  Washb.,  Real  Prop.,  163-165.  Coal 
Creek  Conaol.  Goal  Go.  v.  East  Tennessee  Iron  &  Coal 
Co.,  105  Tenn.,  574  (59  S.  W.,  634).  In  addition  to 
what  was  then  said  as  the  view  of  the  court,  I  desire 
to  add  that  the  statement  of  Mr.  Washbume  is  sup- 
ported by  no  authority,  and  none  is  cited.  Mr.  Tiede- 
man,  commenting  on  it,  says :  "Mr.  Washburne  says 
that  the  operation  of  the  statute  takes  away  the  title 
of  the  true  owner,  and  transfers  it,  not  in  form,  in- 
deed, but  in  legal  eflfect,  to  the  adverse  occupant.*' 
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And  he  adds:  "The  statute  may  have  the  effect  of 
destroying  the  title  of  the  owner  altogether  and  for 
all  purposes,  but  it  can  not  be  said  to  transfer  it  to 
the  disseizor.  His  title  is  acquired  by  adverse  pos- 
session, and  it  is  only  made  perfect  by  rendering  the 
rightful  owner  powerless  to  defeat  it,  either  by  entry 
or  ejectment.  The  only  real  value  of  this  distinction 
lies  in  the  settlement  of  a  question  arising  under  the 
subject  of  title  by  abandonment." 

Considering  our  own  cases,  it  is  conceded  that  the 
adverse  holder  under  color  of  title  must  show  that  the 
land  held  has  been  granted  by  the  State  to  some  one, 
because  the  statute  so  provides;  and,  from  the  very 
reason  of  the  law,  there  can  be  no  adverse  holding  of 
land  which  the  State  has  never  granted,  but  it  is  not 
required  that  the  adverse  holder  must  connect  himself 
with  the  original  grant,  or  that  it  can  bring  any  fur- 
ther support  to  his  title  under  the  adverse  holding. 

It  was  long  a  controverted  question  in  this  State 
whether  the  adverse  holder  must  connect  himself  with 
the  original  grant,  but  the  question  has  been  settled 
ever  since  the  case  of  Gray  v.  Darby's  Lessee,  Mart. 
&  Y.,  396-426,  decided  in  1825  by  Judge  Catron,  which 
terminated  a  long  and  spirited  controversy.  See  note 
of  Judge  Cooper,  page  426,  Mart.  &  Y.,  and  note  to 
Weatherhead  v.  Bledsoe's  Heirs'  Lessee,  2  Tenn.,  352. 

A  perfect  system  and  network  of  decisions  haB 
been  built  up  on  this  holding,  contrary  to  that  of  the 
majority,  and  in  accord  with  the  holding  of  Judge 
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Catron  in  Gray  v.  Darby's  Lessee.  The  cases  are  too 
numerous  to  mention.  Thus,  a  voidable  deed,  a  void 
deed,  a  fraudulent  deed,  a  forged  deed,  a  sheriflPs  deed 
based  on  a  void  tax  sale,  a  deed  under  a  void  decree, 
an  unregistered  deed,  a  decree  for  partition,  an  entry, 
a  title  by  decent  cast,  and  a  title  by  devise  have  all 
been  held  to  be  an  assurance  of  title,  which,  coupled 
with  adverse  possession,  will  confer  an  indefeasible 
title.  And  yet  in  none  of  these  cases  is  it  necessary 
or  practicable  to  connect  the  title  of  the  adverse  hold- 
er with  the  original  grant,  or  that  the  latter  be 
brought  to  the  support  of  the  title  of  the  adverse  hold- 
er. If  the  original  title  or  grant  must  be  brought  to 
the  adverse  title,  then  all  the  intermediate  links  must 
be  brought,  also,  so  that  the  result  is,  that  the  adverse 
holder  makes  his  title  indefeasible  by  showing  a  chain 
of  conveyances  from  the  State,  and  not  by  operation 
of  the  statute ;  and  the  act  is  therefore  of  no  force  of 
virtue,  and  has  no  practical  effect.  The  true  holding 
is  that  the  title  gained  by  adverse  possession,  coupled 
with  the  color  of  title,  becomes  indefeasible,  because 
it  extinguishes  the  original  title,  and  substitutes  for 
it  a  new  one  created  by  the  statute.  Ab  this  new 
title  derives  its  indefeasibility  under  the  law  from  an 
adverse  possession,  it  is  only  indefeasible  as  to  the 
title  to  which  the  possession  has  been  adverse.  That 
the  original  title  is  extinguished  is  held  by  a  vast  ar- 
ray of  cases  in  Tennessee  and  elsewhere,  and  that  it 
is  kept  alive  and  brought  to  the  sut)port  of  the  adverse 
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title  is  held  in  none,  except  in  a  dictum  in  N orris  v. 
Ellis,  7  Humph.,  464.  In  Belote  v.  White,  2  Head, 
712,  cited  by  the  majority,  it  is  said :  "The  act  of  1819 
bars  equitable  as  well  as  legal  titles,  and  operates  as 
an  extinguishment  of  the  same,  and  invests  the  pos- 
sessor with  a  perfect  title  in  fee  simple.^'  That  the 
act  operates  to  "extinguish"  the  original  title  is  ex- 
pressly held  by  many  authorities.  Wood,  Lim.  Act, 
499,  563;  Cooley,  Const  Lim.,  365;  Trim  v.  McPher- 
son,  7  Cold.,  18;  Belote  v.  White,  2  Head,  712;  Mc- 
Clung  V.  Sneed,  3  Head,  222 ;  Hanks  v.  Folsom,  11  Lea, 
562;  Leffingwell  v.  Warren,  2  Black,  599-605  (17  L. 
Ed., 261) ;  Bicknell  v.  Comstock,  113  U.  S.,  149  (5  Sup. 
Ct,  399  28  L.  Ed.,  962) ;  Coal  Co.,  v.  Wiggins,  15  C. 
C.  A.,  510  (68  Fed.  449  (opinion  by  Lurton,  J.)— all 
referring  to  the  operation  of  the  statute  as  an  extin- 
guishment of  the  original  title,  in  express  language 
and  terms. 

To  repeat :  The  substance  of  virtually  all  the  cases 
is  that  the  adverse  title  becomes  indefeasible  by  force 
of  the  statute  alone,  and  because  it  extinguishes  the 
original  title,  and  not  because  it  draws  that  title  to  its 
support,  or  derives  any  aid  from  it.  The  majority 
opinion  relies  upon  expressions  used  in  Walla<:e  v. 
Bannum,  1  Humph.,  443  (34  Am.  Dec,  659) ;  Hop- 
kins' Heirs  v.  CaUotcay,  7  Cold.,  46;  Waterhouse  v. 
Martin,  Peck,  393;  Norris  v.  Ellis,  7  Humph.,  464. 
All  these  cases,  and  the  expressions  used  in  them, 
were  thoroughly  considered  in  the  Coal  Creek  case. 
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and  were  then  explained  as  having  a  meaning  differ- 
ent from  that  now  ascribed  to  them^  except,  perhaps, 
the  case  of  Norris  v.  Ellis,  7  Humph.,  464.  The 
language  used  by  Judge  Reese  in  the  latter  case  was 
mere  dictum,  as  the  case,  involved  was  one  of  adverse 
possession  only,  and  not  of  adverse  possession  with 
color  of  title ;  and  the  language  used  in  regard  to  the 
latter  class  of  cases  was  not,  perhaps,  intended  to  be 
exact,  but,  if  so,  was,  and  only  could  be,  dictum. 

The  majority  opinion  asks  the  question,  "Where 
does  this  indefeasible  title  or  fee  come  from?"  and 
answers  it,  "Not  from  the  State,  because  the  State  had 
already  parted  with  its  interest,  but  from  no  other 
source  than  from  the  first  grantee,  whose  laches  had 
lost  what  the  diligence  of  the  adverse  possessor  had 
acquired."  And  yet  nothing  is  better  settled  than 
that  the  adverse  possessor  does  not  derive  his  title 
from  the  original  grantee,  but  adversely  to  him,  and 
only  because  of  his  open,  continued  and  notorious- 
holding  adversely  to  him. 

It  is  important  that  there  should  be  stability  in 
the  holding  of  the  court,  whether  that  holding  hafr 
become  a  rule  of  property  or  not ;  and,  when  a  holding 
is  overruled,  it  should  be  for  sound  reasonings  or  new- 
ly discovered  authorities,  and  never  unless  a  question 
is  directly  and  unavoidably  involved. 

The  second  determinative  proposition  is  involved 
in  more  of  doubt  and  question  then  that  already  con- 
sidered.   Counsel  for  the  defendants  state  the  case 
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thus :  Three  grants  were  issued  by  the  State  fop  the 
same  land, —  the  older  one,  to  A. ;  the  second  one,  to 
B.;  the  third  one,  to  G.  Gomplainants  claim  under 
the  second  or  B,  grant;  defendants,  under  the  third 
or  G.  grant.  The  insistence  is  that  the  fii^^t  grant  to 
A.  passes  the  entire  title  and  interest  of  the  State  to 
A.,  and  the  subsequent  grants  to  B.  and  G.,  passed  no 
interest  whatever  and  were  void,  and  neither  party 
•could  recover,  because  neither  has  any  title.  Grant  A. 
is  not  before  the  court.  The  holding  of  the  majority 
is,  in  substance,  that  a  second  grant  or  a  second  deed 
lias  no  vitality  and  is  absolutely  void.  I  am  of  opin- 
ion that  a  grant  or  deed  regular  upon  its  face  is  prima 
facie  valid,  and  its  validity  must  be  shown  and  not 
presumed.  It  is  evident  that  a  second  grant  is  not 
without  some  potentiality.  When  it  issues  upon  an 
•older  entry,  it  carries  the  title,  even  as  against  the  first 
grant;  and  yet,  under  the  opinion  of  the  majority,  it 
must  necessarily  be  void,  because  the  first  grant  had 
•deprived  the  State  of  any  power  to  make  a  second  one, 
and  had  divested  it  of  all  estate  and  title  in  the  land. 
CJoncede  that  the  first  grant  does  divest  all  interest 
in  the  land  out  of  the  State;  it  does  so  only  when  that 
grant  is  valid  and  regular  and  suflScient  to  convey  the 
title.  The  majority  opinion  assumes  this  validity, 
Tegularity,  and  suflSciency  simply  from  the  fact  that 
it  is  prior  in  point  of  time,  while,  in  my  opinion,  such 
validity,  regularity,  and  sufllciency  are  not  presumed 
against  another  grant  regular  upon  its  face,  and  it 
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becomes  superior  to  the  second  only  after  being 
brought  into  contest  with  it  and  prevailing  over  it, — 
in  other  words,  by  being  shown  to  be  valid.  So,  also, 
by  analogy,  a  second  deed  becomes  superior  title  if  it 
is  first  registered;  and  yet,  on  the  theory  of  the  ma- 
jority, it  must  be  absolutely  void,  because  the  grantee, 
after  he  had  conveyed  by  the  first  deed,  could  not 
make  a  second  one,  and  had  nothing  to  convey.  The 
majority  dispose  of  this  feature  by  simply  saying  there 
are  exceptions,  but  they  give  no  explanation  how  in 
these  exceptional  cases  title  could  remain  in  the  State 
or  grantee  sufficient  to  authorize  a  second  deed. 

By  Acts  1777,  ch.  1,  sec.  11,  it  is  provided  that  every 
grant  must  be  registered  in  the  county  where  the  land 
lies,  within  twelve  months  after  issuance,  or  it  shall 
be  void.  If  a  grantee  should  refuse  to  register  his 
grant  or  take  possession  and  ownership  of  his  land, 
and  should  abandon  it  and  leave  the  State,  as  thou- 
sands have  done,  must  it  forever  remain  unappropri- 
ated, because,  forsooth,  the  State  can  not  make  a 
second  fO^nt,  even  when  the  first  was  abandoned?  It 
may  be  said  that  it  is  a  condition  subsequent  that  the 
grant  shall  be  void,  of  which  the  State  alone  can  take 
advantage.  firant  this.  Does  not  the  State  take 
this  advantage  when  it  issued  the  second  grant?  If 
the  first  grant  is  irregular  and  defective,  can  not  the 
State  issue  a  second  one  that  is  r^ular  and  valid? 

In  case  of  a  deed,  a  vendor  for  full  value  parts  with 
all  his  title,  and  does  it  in  good  faith.     His  vendee 
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fails  to  register  it  and  the  vendor  makes  a  second 
deed  to  an  innocent  purchaser,  which  is  first  regis- 
tered, and  becomes  the  true  title;  and  yet  all  the  title 
had  passed  by  the  first  deed  out  of  the  grantor,  and 
nothing  could,  in  the  opinion  of  the  majority,  pass 
by  the  second.  Now,  the  original  grantees  under  the 
first  grant  are  not  before  the  court.  Whether  they  are 
now  setting  up  any  claim  to  the  land,  does  not  ap- 
pear. So  far  as  this  record  shows,  they  never  took 
under  the  grant,  or,  if  they  did,  they  do  not  now  claim, 
and  the  legitimate  presumption  of  law  and  fact  is 
they  have  long  since  abandoned  any  claim  they  have, 
because  of  the  invalidity  of  their  grant,  or  for  other 
reasons.  The  holding  of  the  majority  is,  in  effect,  that 
the  defendants  may  set  up  this  first  original  title  as 
one  outstanding,  in  order  to  defeat  complainants.  And 
if  it  is  prior  in  point  of  time,  it  is  prior  in  point  of 
right,  without  regard  to  whether  it  is  regular  or  irreg- 
ular, while  the  proper  position  is  that  it  must  be  tested 
before  it  can  be  said  to  be  good. 

The  authorities  all  hold  that  an  outstanding  title 
which  has  been  abandoned,  defeated,  reverted,  barred, 
or  extinguished  can  not  be  set  up  as  a  defense  by  de- 
fendants. Peck  V.  Carmichael,  9  Yerg.,  328 ;  Dickin- 
8on'8  Lessee  v.  Collins,  1  Swan,  519 ;  Howard  v.  Mas- 
sengale,  13  Lea,  577;  Jackson  v.  Hudson,  3  Johns., 
375;  Jackson  v.  Todd,  6  Johns.,  257;  Qreenleaf  v. 
Brith,  6  Pet.,  302  (8  L.  Ed.,  406) ;  Humble  v.  Spears, 
8  Baxt.,  159;  Crutsinger  v.  Catron,  10  Humph.,  24. 

Galea  1-15 
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Now  it  appears  from  the  record  that,  in  an  eject- 
ment suit  brought  heretofore  by  the  first  against  the 
second  and  third  titles,  it  was  defeated  before  this 
isuit  was  brought,  so  that  the  original  title  is  decreed 
to  be  barred  and  defeated.       How,  then,  can  it  be 
brought  to  the  support  of  defendant's  title?     It  is 
•upon  the  idea  of  abandonment  or  extinguishment  that 
the  whole  theory  is  based,  that  by  virtue  of  adverse 
possession  and  the  statute  of  limitations,  whether  with 
•or  without  color  of  title,  the  inferior  becomes  the  su- 
perior title,  in  the  one  case  as  offering  a  defense^  and 
in  the  other  of  conferring  a  new  title.     But  it  is  only 
^here  the  possession  is  adverse,  and  notoriously  so^ 
that  it  meets  the  requirements  of  the  statute;  and, 
while  a  possession  may  be  adverse  as  to  all  titles,  it 
does  not  always  follow  that  it  is  so.    To  illustrate  the 
fallacy  of  the  holding  of  the  majority,  we  suppose  A. 
lias  color  of  title  to  100  acres,  with  adverse  possession 
-on  ten  acres.     B.  has  adverse  possession  of  ten  acres 
within  thQ  same  100-acre  boundary.     Now,  it  is  evi- 
'dent  A.  can  not  recover  B.'s  ten  acres,  because  he  has 
not  held  adversely  to  him,  but,  on  the  contrary,  B. 
'has  held  adversely  to  A.  and  is  protected  by  the  sec- 
ond section  of  the  statute.    What  would  be  the  effect 
if  B.  had  also  held  under  color  of  title,  as  well  as  A., 
•we  do  not  stop  to  consider.     Every  grant  by  the  State- 
is  presumably  and  prima  facie  valid,  and  its  invalidity 
must  appear  before  it  can  be  rejected,  and  this  invalid- 
ity only  appears  after  a  contest,  unless  void  on  its 
face. 
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Teoughbee  v.  Akin. 
{Nashville.    December  Tenn,  1902.) 

1.     BSOXrVERS.    How  applied  for. 

Applications  for  receivers  may  be  made  by  bill  or  petition  or 
even  on  motion.  Where  a  case  is  already  pending  in  which 
the  property  is  involyed,  the  proper  practice  is  to  present  the 
matter  by  petition  or  motion  supported  by  affidavit,  in  that 
cause.     (Post,  p.  462.) 

Cited:  Gibson's  Suits  in  Chancery,  sees.  856,  857;  Hen- 
Shaw  t\  Wells,  9  Humph.,  568,  570. 
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2.  8 AMI.  Order  appointing  not  invalid  beeanse  entered 
under  style  of  dependent  rather  than  the  original  cause* 
when. 

Where,  during  the  pendency  of  a  suit  to  establish  title  to  certain 
land,  complainant  therein  brought  another  suit,  in  aid  of 
the  original,  for  the  appointment  of  a  receiyer  of  the  land 
pending  the  litigation,  and  the  court  treated  the  application 
as  made  by  motion  supported  by  the  record  in  both  suits, 
and  considered  both  such  records,  the  order  of  appointment, 
showing  these  facts,  is  not  invalid  because  entered  under  the 
style  of  the  dependent  cause  rather  than  the  original.  {Post, 
pp.  461,  462.) 

8.  SAKE.  Defendant  filing  counter  affidavits  has  sufficient 
notice  of  application  for. 

An  order  appointing  a  receiyer  of  lands  pendente  lite,  made  on 
application  of  complainant  in  a  suit  involving  the  title 
thereto,  is  not  erroneous  for  want  of  notice  where  the  de- 
fendant is  present  at  the  hearing  of  the  applicauon  and  filed 
counter  affidavits  resisting  same,  which  were  considered  by 
the  chancellor.     {Post,  pp.  462-463.) 

4.  SAKB.  Objections  to  matters  of  form  in  application  for* 
not  reviewable  on  collateral  attack  in  the  supreme  court, 
when. 

Where  the  court  has  power  to  appoint  a  receiver  under  the 
facts  stated,  objections  to  mere  matters  of  form,  such  as 
question  the  form  of  the  affidavit  to  the  bill  or  the  season- 
ableness  of  the  application,  will  not  be  reviewed  by  the  su- 
preme court  when  collaterally  presented  as  upon  an  applica- 
tion for  a  supersedeas,  any  more  than  any  other  Interlocutory 
order,  as  an  order  granting  or  dissolving  an  injunction. 
(Post,  p.  463.) 

Cases  cited:  Baird  v.  Turnpike  Co.,  1  Lea,  394;  Bramley  v, 
Tyree,  1  Lea,  631;  Johnson  v,  Hanner.  2  Lea,  11;  Hamilton 
r.  Wynne,  3  Tenn.  Cas.,  34  J  Roberson  v,  Roberson,  3  Lea, 
50;  Enochs  v.  Wilson,  11  Lea,  228. 

6.    SAME.    Suificiency  in  law  of  grounds  for  appointment, 
rsTiewable  by  supreme  court,  when. 
It  is  settled  law  in  this  State  that  a  receiver  may  be  appointed 
to  take  charge  of  lands  pending  litigation  involving  the  title, 
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upon  a  proper  state  of  facts  being  made  to  appear  showing 
the  necessity  for  such  action,  but  the  action  of  the  lower 
courts  in  such  cases  is  subject  to  review  by  the  supreme  court 
upon  application  for  a  supersedeas  or  upon  motion  to  dis- 
charge a  supersedeas  granted  by  one  of  the  judges  of  the  su- 
preme court  and  upon  such  review  the  supreme  court  will 
inquire  into  and  determine  the  sufficiency  in  law  of  the 
grounds  on  which  the  judge  of  such  lower  court  acted.  (Post, 
pp.  463-476,  and  especially  475-476.) 

Cases  cited  and  reviewed:  Richmond  v,  Tates,  3  Baxt,  204; 
Morford  v.  Hamner,  3  Baxt.,  391;  Davis  v.  Reaves,  2  Lea, 
649;  State  v.  Allen,  1  Tenn.  Ch.,  512;  Cassetty  v,  Capps,  8 
Tenn.  Ch.,  524;  Blake  v.  Dodge,  8  Lea,  465;  Downing  v.  Dun- 
lap,  etc.,  Co.,  93  Tenn.,  221;  Pearson  v.  Glllenwaters,  99 
Tenn.,  446;  Cone  v.  Paute,  12  Heisk.,  508. 

6.  SAVE.    Great  weight  given  to  conclusion  of  lower  court. 

In  determining  whether  the  facts  exist  as  found  by  the  lower 
court,  its  conclusions  will  be  given  great  weight  by  the  su- 
preme court.     (Post,  p.  476.) 

Case  cited:     Cone  v.  Paute,  12  Heisk.,  508. 

7.  SUPSSSEDXAS.  Will  be  denied,  where  appointment  of 
receiver  is  in  accord  with  <<the  ends  of  substantial  jus- 
tice."   Case  in  judgment. 

Defendant  was  in  possession  of  land  in  controversy,  had  com- 
mitted waste  thereon,  destroyed  valuable  timber  and  by 
improper  care  had  greatly  depreciated  its  value,  and  was 
insolvent.  Complainant's  right  to  the  land  had  been  twice 
determined  in  his  favor  on  the  merits,  the  findings  in  each 
instance  having  been  set  aside  upon  a  technicality.  On  com- 
plainant's application  for  a  receiver,  defendant  admitted  cut- 
ting the  timber,  denied  waste  in  general  terms,  and  the  al- 
leged depreciation  of  the  land;  he  also  denied  the  charge  of 
insolvency,  but  admitted  that  he  had  mortgaged  all  of  his 
personal  property  to  his  son-in-law  to  secure  a  debt  he  claim- 
ed to  be  just.  Defendant  owned  no  other  property  except 
a  twenty-eighth  interest  in  the  land  in  controversy.  Re- 
ceiver was  appointed  by  the  chancellor,  and  on  application 
for  a  supersedeas  it  was — 

Held:  The  action  of  the  chancellor  seems  to  have  been  dic- 
tated by  a  sound  discretion  and  was  in  accord  with  "the 
ends  of  substantial  justice"    (Code   (S)   sec.  5549)    looking 
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only  to  the  preservation  of  the  property  pending  the  litiga- 
tion, for  the  benefit  of  the  party  entitled  thereto,  and,  there- 
fore, the  supersedeas  was  denied.  (Post,  pp.  454-479,  and  es- 
pecially 476-479.) 


FROM  ROBERTSON. 


Application  for  supersedeas  to  restrain  execution 
of  an  order  of  Chancery  Court  of  Robertson  County 
appointing  a  receiver  to  take  charge  of  and  rent  out 
the  lands  in  controversy. 

J.  W.  Stout,  Chancellor. 

H.  C.  True,  John  F.  House  and  Joel  B.  Fort,  for 
Troughber. 

A.  E.  Garner  and  L.  L.  Cobbs,  for  Akin. 

Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  is  a  proceeding  to  obtain  a  supersedeas  to  re- 
strain the  execution  of  an  order  entered  in  the  chan- 
cery court  of  Robertson  county,  appointing  a  receiver 
to  take  charge  of  and  rent  out  the  lands  in  controversy 
in  the  case  of  E.  E.  Troughber  v.  Stephen  Smelser 
et  al,,  pending  in  that  court. 

To  properly  understand  the  matter,  it  is  necessary 
to  state  the  following  facts:  On  the  15th  of  April, 
1898,  a  bill  was  filed  in  the  chancery  court  of  Robert- 
son county  by  E.  E.  Troughber  against  J.  T.  Akin  and 
others  for  the  purpose  of  setting  up  a  will  which  it  was 
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alleged  that  one  G.  W.  Smelser  had  executed  in  favor 
of  the  complainant  while  he  was  of  sound  and  dispos- 
ing mind,  and  which  he  had  subsequently  been  caused 
to  destroy,  while  of  unsound  mind,  by  the  defendant 
J.  T.  Akin  and  his  wife,  Emmaline  Akin,  and  also  for 
the  purpose  of  setting  aside  a  deed  which  it  was  alleg- 
^  the  said  Akin  and  wife  had  induced  the  said  G.  W. 
'Smelser  to  make  to  them  through  undue  influence,  and 
while  he  was  in  said  state  or  condition  of  unsound 
mind;  also  for  the  purpose  of  enjoining  certain  pro- 
•ceedings  instituted  by  Stephen  Smelser  and  Mary  A. 
Cook,  as  heirs  at  law  of  G.  W.  Smelser,  to  have  the 
said  Akin  deed  declared  void,  and  to  have  themselves 
■adjudged  entitled  to  a  portion  of  the  land  as  heirs  at 
law  of  G.  W.  Smelser.  Troughber  claimed  all  of  the 
land,  consisting  of  several  tracts,  as  devisee,  to  the 
•exclusion  of  the  heirs  at  law  and  of  the  said  grantees 
under  the  Akin  deed;  also  all  of  the  personal  property 
which  was  likewise  bequeathed  in  the  will,  and  which 
Akin  and  wife  had  obtained  from  G.  W.  Smelser  by  a 
bill  of  sale  at  or  about  the  same  time  they  obtained 
the  deed  to  the  land. 

The  prayer  of  the  bill  was  that  the  court  should  set 
up  and  establish  the  will  referred  to  as  the  last  will 
and  testament  of  G.  W.  Smelser,  deceased,  and  that  it 
should  then  be  certified  to  the  county  court  of  Robert- 
«)n  county,  to  be  legally  recorded  as  the  said  last 
will,  to  the  end  that  letters  testamentary  might  issue, 
and  that  the  provisions  of  the  said  will  might  be  fully 
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carried  out ;  also  that  the  said  Akin  deed  might  be  set 
aside,  and  the  bill  of  sale  of  the  personal  property,  and 
that  Akin  and  wife  might  be  enjoined  from  commit- 
ting waste  upon  the  land,  and  held  liable  for  such 
waste  as  had  already  been  committed,  and  for  the 
value  of  the  personal  property  appropriated  and  con- 
verted by  them ;  also  that  Stephen  Smelser  and  Mary 
A.  Cook  be  enjoined  from  the  further  prosecution  of 
the  suit  brought  by  them,  above  referred  to. 

Answers  and  other  pleadings  were  filed,  and  a  de- 
cree finally  rendered  in  the  chancery  court.  From 
this  decree  an  appeal  was  prayed  and  granted  to  this 
court,  and  at  the  December  term,  1901,  was  referred 
to  the  court  of  chancery  appeals  for  examination 
and  decision. 

That  court  found  the  facts  as  claimed  by  complain- 
ant, Troughber,  but  was  of  the  opinion  that  a  final  de- 
cree could  not  be  rendered  in  favor  of  Troughber,  be- 
cause he  had  asked  for  a  trial  by  jury  in  the  chan- 
cery court,  and  had  been  refused  by  the  chancellor,  and 
that  the  cause  should  be  remanded  to  the  chancery 
court  for  the  said  trial  by  jury.  On  appeal  to  this 
court,  the  decree  of  the  court  of  chancery  appeals  was 
affirmed. 

When  the  cause  again  reached  the  chancery  court, 
a  jury  was  impaneled,  and,  in  response  to  issues  made 
up  and  submitted  to  them,  found  that  G.  W.  Smelser 
executed  the  will  as  claimed  in  the  bill ;  that  he  subse- 
quently destroyed  that  will,  while  of  unsound  mind; 
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that  he  was  unduly  influenced  to  destroy  it;  that  he 
was  unduly  influenced  by  Akin  and  wife  to  execute  to 
them  the  bill  of  sale  of  the  personalty  and  the  deed 
to  the  realty;  and  that  he  was  of  unsound  mind  when 
the  latter  papers  were  executed. 

This  verdict  was  rendered  on  December  11,  1902. 
Thereupon  the  defendant  J.  T.  Akin  moved  for  a  new 
trial,  and  the  hearing  of  the  motion  was  continued 
over  until  a  future  day  of  the  term. 

On  January  3,  1903,  the  motion  was  determined  in 
favor  of  Akin,  on  the  ground  that  his  wife,  Mrs.  Em- 
maline  Akin,  had  died  before  the  hearing  of  the  cause, 
and  the  trial  had  been  had  without  revivor  as  to  her 
heirs  at  law,  and  that  the  latter  were  necessary  par- 
ties. 

On  the  same  day  Stephen  Smelser  and  Mary  A. 
Cook  asked  leave  of  the  court  to  withdraw  all  of  the 
defenses,  to  Troughber's  bill,  and  this  was  permitted, 
and  judgment  pro  confesso  was  entered  against  them. 

On  December  12,  1902,  after  the  verdict  of  the  jury 
was  rendered,  and  before  the  motion  for  new  trial  had 
been  disposed  of,  complainant,  Troughber,  filed  the 
bill  in  the  present  case. 

In  this  bill  he  recited  the  substance  of  what  has  been 
above  stated,  down  to  the  rendering  of  the  verdict  of 
the  jury,  and  then  alleged  the  following  facts,  viz.: 
That  Akin  had  had  possession  of  the  lands  devised  to 
complainant,  and  had  taken  the  rents  and  profits,  since 
the  death  of  G.  W.  Smelser,  in  January,  1896;  that 
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the  rentals  were  worth  two  hundred  and  fifty  dollars 
per  year,  and  that  Akin  was  indebted  to  him  in  the 
sum  of  one  thousand  and  seventeen  hundred  dollars  on 
account  of  these  rents,  and  in  an  additional  sum  for 
the  value  of  personal  property  which  he  had  appropri- 
ated to  his  own  use,  and  which  had  been  bequeathed 
to  complainant — in  all,  the  sum  of  two  thousand  dol- 
lars, or  over,  and  that  J.  T.  Akin  was  wholly  insolv- 
ent ;  and  that  he  was  about  to  fraudulently  dispose  ot 
his  crops  raised  on  said  land,  and  of  a  one-twenty- 
eighth  interest  in  said  lands  which  he  had  purchased 
from  one  D.  O.  Andrews,  for  the  purpose  of  defraud- 
ing the  complainant  out  of  the  said  sum  due  to  him,, 
and  also  to  escape  the  payment  of  the  costs  of  the 
cause.  It  was  alleged  in  the  bill,  on  information  and 
belief,  that,  when  the  court  of  chancery  appeals  de- 
cided the  case  against  Akin,  he  had  removed  a  portion 
of  his  personal  property  into  the  State  of  Kentucky,, 
and  had  disposed  of  it,  for  the  purpose  of  escaping  the 
payment  of  the  rents  and  profits  to  complainant,  and 
^'that  his  son-in-law,  George  Miller,  voluntarily  paid 
the  costs,  which  were  adjudged  against  defendant 
Akin  by  the  supreme  court,  and  publicly  stated  that 
he  was  conducting  the  lawsuit,  and  proposed  to  hold 
the  land,  and  use  the  rents  and  profits  from  the  same 
for  the  purpose  of  paying  the  expenses  of  the  said 
litigation." 

It  was  further  alleged  in  the  bill,  in  positive  terms,, 
that  defendant  Akin,  since  he  had  been  in  possessioD 
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of  the  land,  had  used  it  in  so  reckless  a  manner  that  it 
was  washed  in  holes  and  gullies,  and  was  worth  hardly 
half  as  much  as  it  was  when  he  entered  upon  it,  and 
that  he  had  cut  a  large  amount  of  valuable  timber. 

The  bill  also  referred  to  the  motion  for  a  new  trial 
above  mentioned  as  an  evidence  of  the  fact  that  the 
defendant  Akin  had  resolved  to  remain  in  possession 
of  the  land  and  use  it  in  defiance  of  right  and  justice. 

The  prayer  of  this  bill  was  for  an  attachment  to 
issue  for  the  purpose  of  seizing  the  crops  before  men- 
tioned, and  also  the  one-twenty-eighth  interest  in  the 
land  purchased  from  D.  O.  Andrews,  to  secure  the 
payment  of  the  amount  claimed  for  rents  and  personal 
property  converted,  and  also  for  a  receiver  to  take 
charge  of  the  said  lands  involved  in  the  first  case — 
that  of  E.  E.  Troughber  v.  Stephen  Smelser  et  al. 

It  was  alleged  that,  if  a  receiver  should  not  be  ap- 
pointed, the  land  would  be  very  greatly  injured  and 
lessened  in  value. 

This  bill  was  sworn  to  on  "knowledge  and  belief." 

On  January  3,  1903,  the  day  the  motion  for  new 
trial  was  determined  in  the  parent  case,  Troughber 
filed  an  amended  bill,  which  contained  the  additional 
all^ation  that  on  May  5,  1902,  defendant  J.  T.  Akin 
had  mortgaged  all  of  bis  personal  property  of  every  de- 
scription to  one  George  Miller  to  secure  a  note  in  the 
sum  of  five  hundred  dollars,  and  that  both  the  note 
and  mortgage  were  fictitious  and  fraudulent,  and 
made  for  the  purpose  of  defrauding  the  creditors  of 
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Akin,  and  especially  for  the  purpose  of  defeating  com- 
plainant's claim  for  rents  and  for  the  costs  of  the 
litigation  in  the  case  of  E.  E.  Troughber  v.  Stephen 
SmeUer  et  al.    A  copy  of  the  mortgage  was  exhibited. 

This  bill  was  sworn  to  on  *Tcnowledge,  information, 
and  belief." 

On  the  same  day  Akin  filed  an  affidavit  in  the  cause, 
containing  the  following  denials  and  averments,  viz. : 
**That  he  is  not  insolvent ;  that  he  has  not  injured  the 
land ;  that  he  has  not  tried  to,  nor  has  he  wrongfully 
cultivated  the  said  land ;  that  he  has  not  cultivated  the 
land  so  as  to  make  gullies  in  it;  that  he  does  not  owe 
to  complainant  a  cent  for  rentisi;  that  the  verdict  of 
the  jury  has  been  set  aside;  that  he  has  not  committed 
waste;  that  the  land  is  more  salable  now  than  when 
he  got  it;  that  he  has  been  in  possession  of  the  land 
since  January,  1895;  that  the  mortgage  to  George 
Miller  is  for  an  honest  debt,  and  was  not  made  to  hin- 
der and  delay  creditors;  that  he  has  improved  the 
land  greatly;  and  that  he  has  a  legal  and  valid  de- 
fense to  the  bill  filed  in  this  cause." 

The  chancellor  thereupon  appointed  a  receiver  to 
take  charge  of  the  lands  and  rent  them  out,  first  re- 
quiring a  bond  of  the  complainant.  The  decree  states 
that  the  receiver  was  appointed  on  motion  of  the  com- 
plainant, and  that  this  motion  and  the  action  of  the 
court  were  based  upon  the  bill  and  amended  bill  in 
the  present  case,  and  the  mortgage  made  by  Akin  to 
Miller,  exhibited  with  the  amended  bill,  the  affidavit 
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of  Akin,  "and  the  whole  record  in  the  ease  of  E.  E. 
Troughber  against  Stephen  Smelser  and  others,  pend- 
ing in  this  court,  and  the  court  granted  said  motion 
for  a  receiver,  and  appointed  said  receiver  after  due 
consideration  of  the  same." 

The  petition  now  before  us  was  filed  for  the  purpose 
of  having  the  said  order  superseded,  and  is  accom- 
panied by  the  record  in  the  case  of  E.  E.  Troughber  v. 
J.  T.  Akin,  as  well  as  the  record  in  the  case  of  E.  E. 
Troughber  v.  Stephen  Smelser  et  al.;  the  latter  ap- 
pearing in  a  transcript  of  more  than  nine  hundred 
typewritten  pages. 

Both  of  the  cases  are  still  in  the  lower  court.  Noth- 
ing is  here,  technically  speaking,  except  the  applica- 
tion for  supersedeas. 

We  are  mindful  of  the  fact  that  the  consequences 
of  our  decision  upon  this  matter  can  not  be  otherwise 
than  grave  and  important  to  the  respective  parties, 
and  we  have  given  as  full  consideration  to  the  ques- 
tions involved  as  we  could  in  the  time  at  our  com- 
mand. 

Numerous  errors  are  assigned  that  go  merely  to  the 
form  of  the  proceeding  below.  These  we  shall  dis- 
I)Ose  of  very  briefly. 

It  is  said  that  the  appointment  was  made  in  the 
present  case,  and  not  in  the  original  case  in  which  the 
land  was  sued  for.  This  is  immaterial.  The  present 
suit  was  brought  only  in  aid  of  the.original  suit,  and 
to  enforce  rights  growing  out  of  that  suit.    The  en- 
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tire  litigation  was  treated  as  one  by  the  chancellor, 
and  both  records  referred  to.  The  bill  in  the  present 
case  was,  among  other  things,  filed  expressly  for  the 
purpose  of  having  a  receiver  appointed  for  the  prop- 
erty involved  in  the  prior  pending  litigation.  Appli- 
<ration  may  be  made  by  bill  or  petition  (Gibson's 
Suits  in  Chancery,  sees.  856,  857),  or  even  on  motion 
{Henshaw  v.  Wells,  9  Humph.,  568,  570) ;  but,  when 
^  case  is  already  pending  in  which  the  property  is 
involved,  the  proper  practice  is  to  present  the  matter 
l)y  petition  or  motion  supported  by  affidavit  in  that 
•cause. 

It  appears  that,  when  the  chancellor  referred  to  the 
-application  in  the  decree,  he  spoke  of  it  neither  as  hav- 
ing been  made  by  petition  nor  by  bill,  but  as  if  made 
by  motion  supported  by  the  record  in  both  causes. 
The  real,  substantial  thing  is  that  both  causes  were  in 
the  same  court,  and  referred  to  the  same  subject-mat- 
-ter,  only  in  different  aspects;  and  the  chancellor  had 
"hoth  before  him,  together,  and  also  had  jurisdiction  of 
the  property  involved,  and  his  decree,  appointing  the 
receiver  shows  these  facts.  Under  these  circum- 
stances, if  he  otherwise  had  jurisdiction  to  make  tiie 
•order,  it  could  not  be  held  that  his  jurisdiction  was 
defeated  by  the  fact  that  the  order  was  entered  under 
the  style  of  the  dependent  cause,  rather  than  under 
the  original. 

It  is  said  the  appointment  was  made  without  notice 
to  Akin.    This  is  met  by  the  fact  that  Akin  seems  to 


1  Gates]        DECEMBER  TERM,  1902.  465: 

Troughber  v.  Akin. 

have  been  present,  and  he  filed  a  counter  affidavit^, 
which  the  chancellor  considered. 

It  is  said  that  Akin's  afSidayit  fully  met  the  allega* 
tions  of  the  bill ;  also  that  the  affidavit  to  the  bill  wa» 
not  sufficient  in  form  ;that  the  receiver  was  riot  season- 
ably applied  for,  the  bill  in  the  original  cause  having- 
been  filed  April  15,  1898,  and  the  application  not 
having  been  made  until  January  3, 1903. 

The  forgoing  are  all  matters  of  mere  form,  not 
going  to  the  jurisdiction  of  the  chancellor  to  appoint 
the  receiver,  and  can  not,  in  general,  be  considered 
when  collaterally  presented,  as  upon  the  present  ap- 
plication. If  the  chancellor  had  the  power  to  appoint 
a  receiver  under  the  facts  stated,  this  court  could 
not,  in  general,  review,  on  an  application  for  a  super- 
sededs,  his  irr^ular  exercise  of  that  power,  any  more- 
than  it  could  review  any  other  interlocutory  order,, 
as  an  order  granting  or  dissolving  an  injunction. 
Baird  v.  Turnpike  Co.,  1  Lea,  394 ;  Bramley  v.  Tyree,^ 
1  Lea,  531 ;  Johnson  v.  Banner,  2  Lea,  11 ;  Hamilton  v. 
Wynne,  3  Shannon's  Tenn.  Oas.,  34;  Boherson  v.  Boh- 
erson,  3  Lea,  50,  52;  Enochs  v.  Wilson,  11  Lea,  228^ 
232,  233.  The  appointment  of  a  receiver  is  ordinariljr 
in  the  nature  of  granting  extraordinary  process,  for 
it  neither  settles  nor  prejudices  rights,  and  is  only 
resorted  to  for  the  purpose  of  preserving  the 
property  pending  the  litigation.     Id. 

The  real  question  for  determination  is  whether  the- 
appointment  of  a  receiver  in  the  pending  litigation 
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was  a  true  exercise  of  the  right  of  the  chancellor  to 
preserve  the  property  for  the  benefit  of  whomsoever 
may  be  finally  successful  in  the  suit  for  the  prop- 
erty, or  whether  it  was  really  a  decision  upon  the 
merits  of  the  controversy,  by  interlocutory  order,  in 
advance  of  a  final  decision  of  the  cause.  The  settle- 
ment of  the  question  requires  an  examination  of  some 
of  our  decisions : 

Richmond  v.  Yates,  3  Baxt.,  204.  In  this  case 
it  appeared  that  Yates  had  caused  to  be  levied  on  and 
sold  certain  land  as  the  property  of  Mrs.  Richmond's 
husband,  and  had  become  the  purchaser  at  the  sherifiPs 
sale.  Mrs.  Richmond,  being  in  possession  of  the  land, 
and  claiming  to  be  the  owner  of  it  by  reason  of  its 
having  been  bought  and  paid  for  with  her  money,  filed 
her  bill  against  Yates  to  assert  her  right  thereto,  and 
contesting  his  claim.  Yates  thereupon  filed  a  cross 
bill,  making  the  husband  of  Mrs.  Richmond  a  party 
thereto,  but  not  Mrs.  Richmond  herself;  his  purpose 
being,  we  assume  (the  facts  not  being  fully  stated  in 
the  opinion),  to  obtain  possession  of  the  property  un- 
der the  sheriflPs  deed.  Yates  proceeded  to  take  the 
testimony  on  his  side,  and  having  secured  enough,  in 
his  opinion,  to  establish  his  right  to  the  land,  he  asked 
the  chancellor  for  a  receiver.  The  receiver  waB  ac- 
cordingly appointed,  and  the  appointment  superseded 
by  an  application  to  one  of  the  judges  of  this  court  at 
chambers.  Subsequently  the  matter  came  up  on  mo- 
tion to  discharge  the  supersedeas;  the  cause  still  pend- 
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ing  in  the  court  below,  not  being  ready  for  trial.  In 
this  state  of  the  matter,  this  court,  speaking  through 
Nicholson,  C.  J.,  said :  "To  discharge  the  supersedeas 
under  such  circumstances  would  be  tantamount  to 
deciding  the  question  of  title  upon  an  ex  parte  view 
of  the  proof.  The  same  reason  exists  now  which 
induced  the  granting  of  the  supersedeas.  It  is  a  con- 
test as  to  the  title  of  the  land^  the  complainant  being 
in  possession;  a^d,  until  it  is  determined  upon  the 
hearing  that  her  title  is  invalid,  she  can  not  be  disturb- 
ed in  the  possession." 

Morford  v.  Hamner,  3  Baxt.,  291.  This  is  a  case 
usually  cited  upon  the  subject  we  now  have  in  hand, 
but  the  only  point  decided  in  it  was  that  the  vendor's 
lien  does  not  extend  to  the  rents,  and  the  vendor  can 
not  have  a  receiver  appointed  for  the  purpose  of  im- 
pounding the  rents,  and  applying  them  to  the  pay- 
ment of  the  purchase-money  debt.  The  court  said: 
"It  is  no  part  of  the  contract  of  sale,  either  express  or 
implied,  that  the  vendor  shall  appropriate  anything 
but  the  land  itself  by  sale  for  the  satisfaction  of  his 
purchase  money;  and  by  the  contract  the  purchaser 
is  entitled  to  the  possession  until  the  land  shall  be  sold 
to  satisfy  the  unpaid  purchase  money.  Upon  this 
ground  the  supersedeas  in  the  present  case  was  grant- 
ed, and  for  the  same  reason  the  motion  to  discharge 
it  is  disallowed.''  See,  however,  the  reasoning  in 
Moore  v.  Knight,  6  Lea,  434-439. 

Davis  V.  Reaves,  2  Lea,  649.     This  was  an  applica- 
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tion  for  the  appointment  of  a  receiver  in  this  court  in 
a  suit  which  was  said  to  be,  in  substance,  an  ejectment 
suit.  The  substance  of  the  decision  was  that  the 
rule  that  no  receiver  could  be  appointed  in  such  cases^ 
announced  in  Richmond  v.  Yates ^  supra,  was  not  an 
inflexible  one,  but  that  a  very  strong  showing  must  be 
made  before  such  appointment  could  be  had.  In  that 
case  it  appeared  that  the  complainants  had  succeeded, 
in  the  court  below,  and  the  defendants  appealed. 
Speaking  to  the  motion  for  the  appointment  of  a  re- 
ceiver, the  court  said :  "Even  if  the  decree  below  for 
the  complainants  raised  a  presumption  in  their  favor, 
a  questionable  point,  in  view  of  the  settled  doctrine- 
of  this  court  that  the  appeal  vacates  the  decree,  it 
would  not  alter  the  general  rule.  The  burden  would" 
still  be  on  the  applicant  for  a  receiver  to  establish 
a  proper  case,  and  the  law  certainly  requires,  in  an- 
ejectment  suit,  a  strong  showing  to  justify  interfer- 
ence with  actual  possession.  Such  a  showing  obvious- 
ly demands  that  the  court  should  be  reasonably  satis- 
fied that  the  recovery,  on  the  basis  of  the  decree,  woulff 
be  in  favor  of  the  complainant,  and  for  some  definite- 
amount,  and  that  this  recovery  would  be  lost  unless- 
the  receiver  was  appointed.  There  is  no  such  show- 
ing'' 

State  V.  Allen,  1  Tenn.,  Ch.,  512.  In  this  case- 
Judge  Cooper  used  the  following  language,  which  ex- 
presses the  substance  of  the  case:  "The  court  is  very 
slow  to  appoint  a  receiver  of  realty  in  the  peaceable 
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possession  of  defendants  under  a  claim  of  rights  and 
where  the  contest  is  between  claimants  of  the  l^al 
title.  For,  the  court  can  not  interfere  with  the  legal 
title,  unless  there  be  some  equity  by  which  it  can  affect 
the  conscience  of  the  party  in  possession.  Knight  v. 
Duplessis,  1  Ves.,  324;  Willis  v.  Corlies,  2  Edw., 
Ch.,  281;  Huguenin  v.  Basely y  13  Ves.,  105.  And  such 
Interference  is,  to  a  certain  extent,  giving  relief,  and, 
upon  a  preliminary  motion,  depriving  the  defendant 
of  the  present  use  and  enjoyment  of  the  estate,  and, 
pro  tanto  and  pro  tempore,  giving  a  decision  against 
Tiim.  Houlditch  v.  Lord  Donegall,  1  Beatty,  Ir.  Ch., 
402.  The  property  was  not,  however,  at  the  filing  of 
the  bill,  in  the  peaceable  i>ossession  of  the  defend- 
4ints,"  etc. 

Cassetty  v.  Capps,  3  Tenn.  Ch.,  524.  The  syllabus 
fully  expresses  the  substance  of  the  case,  and  is  as 
follows :  "Equity  will  not,  pending  a  suit  for  a  sale 
of  land  for  division  among  cotenants,  interfere,  by 
the  appointment  of  a  receiver,  with  the  lawful  posses- 
sion of  one  of  the  tenants,  it  not  appearing  that  he 
-disputes  the  title,  or  interferes  with  the  possession  of 
liis  cotenants,  especially  if  there  is  no  sufficient  aver- 
ment of  insolvency." 

Blake  v.  Dodge,  8  Lea,  465.  The  bill  in  this  case 
was  filed  to  close  up  a  partnership  in  a  race  mare. 
The  mare  was  to  be  trained  by  the  defendant,  at  cer- 
tain wages,  and  when  trained  sold,  and  the  profits  di- 
vided.    In  the  court  below  an  order  was  entered  to  sell 
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the  mare,  whether  through  a  receiver  or  otherwise 
does  not  appear.  Upon  application  to  one  of  the 
judges  of  this  court,  the  order  was  superseded.  Sub- 
sequently, upon  a  motion  to  discharge  the  supersedeas 
the  court  said :  "The  order  of  sale  deprives  the  de- 
fendant of  his  property  before  the  animal  is  trained 
so  as  to  insure  the  expected  profits.  The  order  may 
not  be  erroneous,  and  yet  it  certainly  accomplishes  in 
advance  all  the  purposes  of  the  final  decree.  It  falls 
clearly  within  the  statute." 

Downing  v.  Dunlap  Coal  &  Coke  Co.,  93  Tenn.,  221 
(24  S.  W.,  122).  The  syllabus  states  the  substance 
of  the  case  fully,  and  is  as  follows :  "A  supersedeas 
is  properly  granted  by  a  judge  of  this  court  to  stay 
an  interlocutory  order  of  a  chancery  court,  based 
alone  upon  bill,  answer,  and  ex  parte  affidavits,  plac- 
ing a  solvent  and  going  corporation  in  the  hands  of  a 
receiver  pending  a  suit  by  the  minority  of  its  stock- 
holders to  wind  up  its  affairs,  thereby  determining 
finally,  in  advance  of  a  hearing  on  the  merits,  issues 
made  by  the  pleadings,  vital  to  the  interest  of  the  par- 
ties, and  wresting  the  management  of  the  corporation 
from  the  majority  of  its  stockholders,"  etc. 

Pearson  v.  Oillemcaters,  99  T^nn.,  446,  456  (42  S. 
W.,  9,  63  Am.  St.  Rep.,  844) .  One  of  the  questions  \n 
this  case  was  whether  at  the  instance  of  a  purchaser 
of  real  estate  at  a  chancery  sale,  and  after  confirma- 
tion, a  receiver  could  be  api)ointed  to  take  charge  of 
the  land  and  rent  it  out,  pending  an  appeal  from  the 
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decree  of  confirmation.  The  conrt  held  that  such  a 
receiver  could  not  be  appointed,  on  the  ground  that 
the  appeal  vacated  the  confirmation,  and  the  owner 
of  the  land  was  entitled  to  the  rents  until  the  final 
confirmation,  not  on  any  question  of  disturbing  pos- 
session, merely,  pending  a  litigation. 

There  are  some  general  observations  in  some  of 
these  cases  and  in  others  that  should  be  noticed  here. 

In  Downing  v.  Dunlap,  etc.,  Go,,  supra,  it  is  said 
(page  235,  93  Tenn.,  and  page  125,  24  S.  W.) :  "The 
question  is  as  to  the  effect  of  the  decree  at  the  stage 
made,  and  in  the  condition  of  the  record.  It  is  not 
whether  the  order  was  erroneous,  but  whether  one  to 
be  enforced  actively,  and  which  may  deprive  the  party 
complaining,  of  rights  of  money  or  property,  in  ad- 
vance of  the  final  hearing.  All  the  court  can  do  on 
application  for  or  on  motion  to  discharge  a  superse- 
deas is  to  see  that  the  order  complained  of  is  of  this 
character.  Blake  v.  Dodge,  8  Lea,  465.  The  power 
is  limited  to  such  an  order  or  decree  as  determines 
rights  of  the  parties,  iabout  which  they  are  litigating, 
in  advance  of  a  hearing,  and  which  is  susceptible  of  be- 
ing executed  by  some  affirmative  action  or  process." 

In  Johnson  v.  Banner,  supra,  it  is  said :  "Th^  ap- 
pointment of  a  receiver,  as  the  court  has  recently  said, 
is  ordinarily  in  the  nature  of  extraordinary  process, 
for  it  neither  settles  nor  prejudices  rights,  and  is 
only  resorted  to  for  the  purpose  of  preserving  the 
property  in  controversy,  pending  the  litigation,  for 
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the  benefit  of  the  successful  party.  Baird  v.  Cumher- 
land  &  Stone  River  T.  P.  Co.,  1  Lea,  394.  All  of  our 
circuit  judges  and  chancellors  are  by  statute  author- 
i^sed  to  make  such  an  appointment  in  vacation  as  well 
as  in  term  time.  Code,  sees.  3948,  4452.  Such 
an  appointment  is  therefore  clearly  within  the 
competency  of  the  court,  and  an  order  in  term  can  not 
be  revised  by  this  court  by  a  siipersedeas  under  the 
Code,  sec.  3933.  Bromley  v.  Tj/ree,  1  Lea,  531. 
Nor,  a  fortiori^  a  fiat  making  the  application  at  cham- 
bers." 

In  Enochs  v.  Wilson,  11  Lea,  228,  233,  it  is  said: 
"An  order  appointing  a  receiver  merely  for  the  pur- 
pose of  taking  possession  of  property  in  litigation, 
and  managing  it  for  the  interest  of  all  parties,  is  in 
its  very  nature  interlocutory,  no  matter  at  what  stage 
of  the  cause  it  may  be  made.  All  of  the  courts  of  this 
State^  and  the  judges  tJiereof,  are  clothed  with  the 
power  to  appoint  receivers  *for  the  safe-keeping,  col- 
lection, management,  and  disposition  of  property  in 
litigation,'  when  necessary  to  the  ends  of  substantial 
justice.  Code,  sees.  3768,  3948.  Such  an  or- 
der can  neither  be  appealed  from  directly,  nor  super- 
sede under  the  special  provisions  of  the  Code  author- 
izing the  supersedeas  of  certain  interlocutory  orders. 
Code,  sec.  3933.  Such  orders,  as  well  as  all 
other  proceedings  in  a  chancery  cause,  are  brou^t 
up  for  revision  by  a  general  appeal,  but  remain  in 
force  unless  otherwise  ordered  by  this  court,"  etc. 
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In  this  connection,  it  is  proper  to  introduce  the  case 
of  Gone  v.  Paute,  12  Heisk.,  506.  The  complainant 
was  a  judgment  creditor  of  Paute  and  filed  his  bill, 
after  return  of  execution  nulla  bona,  to  reach  and  sub- 
ject the  equitable  interest  of  Paute  in  the  property, 
and  with  a  view  thereto,  sought  the  foreclosure  of 
prior  deeds  of  trust,  seeking  to  reach  the  surplus  after 
the  satisfaction  of  the  prior  debts.  To  this  end,  he 
prayed  for  a  receiver  pendente  lite.  The  chancellor 
made  the  order  upon  the  ground  that  the  defendant, 
Paute,  was  in  possession  of  the  property  involved  in 
the  controversy,  receiving  the  rents  and  profits,  but 
failing  to  remove  and  keep  down  the  accumulating  in- 
cumbrance of  State,  county,  and  city  taxes,  and  in  the 
order  directed  that  the  property,  lands,  etc.,  be  taken 
out  of  the  possession  of  the  defendant,  Paute,  and 
placed  in  the  hands  of  the  receiver,  and  that  the  lat- 
ter appropriate  the  rents  and  profits  to  the  pay- 
ment of  taxes  accrued  and  accfuing. 

Speaking  to  this  order,  this  court  said,  through 
Nicholson,  C.  J. :  "This  is  such  an  interlocutory  de- 
cree as  may  be  superseded  where  a  proper  case  is 
made  out"  But  upon  examination  (page  508,  12 
Heisk.),  the  court  held  that  the  chancellor  acted  ju- 
diciously in  making  the  order,  and  declined  to  inter- 
fere with  it. 

There  are  some  general  conclusions  to  be  deduced 
from  the  foregoing  authorities,  which  will  be  found 
useful  in  enabling  us  to  reach  a  correct  solution  of 
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the  special  case  we  have  for  decision.  They  are  as 
follows,  viz.:  That  the  power  to  appoint  receivers 
belongs  to  all  of  the  courts  of  the  State,  and  to  the 
judges  thereof,  and  orders  appointing  receivers  belong 
to  the  claBS  of  interlocutory  orders,  and  are  not,  in 
general,  reviewable  upon  application  for  supersedeas, 
any  more  than  other  interlocutory  orders,  such  as 
those  granting  or  dissolving  injunctions;  that  inter- 
locutory orders,  however,  may  be  so  erroneously  pass- 
ed and  drawn  as  really  to  contain  elements  proper 
only  in  a  final  decree  or  judgment,  and  when  so  drawn, 
and  when  in  addition,  they  are  of  a  kind  capable  of  ac- 
tive enforcement,  they  may  be  reviewed  upon  applica- 
tion for  supersedeas, — and  it  may  be  deprived  of  their 
obnoxious  features,  being  allowed  in  other  respects  to 
remain  in  force;  that  before  interlocutory  orders  can 
be  restrained,  upon  such  application,  they  must  have 
both  of  the  features  above  referred  to,  that  is,  must 
trench  upon  final  relief,  and  must  be  of  a  nature  to  be 
actively  enforced;  neither  feature  alone  being  suffi- 
cient to  justify  interference,  because,  even  if  the  order 
trenches  upon  final  relief,  it  may  await  correction 
upon  appeal,  if  not  of  a  nature  to  be  actively  enforced, 
and,  on  the  other  hand,  it  may  be  of  a  nature  to  be 
actively  enforced,  yet  not  amenable  to  supersedeas, 
because  it  does  not  have  the  color  of  final  relief;  that 
all  orders  appointing  receivers  require  and  necessitate 
action,  that  is,  from  their  very  nature,  must  be  active- 
ly enforced,  to  be  at  all  efficacious,  yet  they  are  not 
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on  that  account  open  to  review  on  application  for 
supersedeas,  but,  before  becoming  so  reviewable,  must 
go  further,  and  contain  some  element  that  should  only 
appear  in  a  decree  granting  final  relief,  that  is,  a 
final  decree  upon  the  merits  of  the  controversy  in- 
volved in  the  pleadings. 

The  race-mare  case  (Black  v.  Dodge,  supra),  and 
the  case  brought  by  the  minority  stockholders  of  a 
corporation  against  the  corporation  and  the  majority 
of  the  stockholders  (Doi07iing  v.  Dunlap,  etc.,  Coal 
Co.,  supra),  for  the  purpose  of  obtaining  control  of 
the  corporation,  and  wherein  the  said  minority  stock- 
holders were  given  immediate  control  in  advance  ot 
final  hearing  by  the  chancellor,  by  means  of  and  in 
the  form  of  an  order,  appointing  a  receiver  of  the 
corporation,  are  examples  of  the  unlawful  use  of  the 
power  belonging  to  all  the  courts  of  this  State,  and  to 
their  judges,  to  appoint  receivers,  because  the  order 
referred  to  really  determined  in  advance  of  final  hear- 
ing matters  that  should  have  awaited  and  should  have 
been  reserved  for  that  hearing. 

It  seems  that  orders  disturbing  the  possession  of 
real  estate  pending  a  litigation  concerning  that  class 
of  property,  when  the  title  is  involved  in  the  litiga- 
tion, are  always  to  be  treated  as,  if  not  wholly  per- 
taining to  final  relief,  yet  in  the  nature  of  final  relief, 
and  are  always  reviewable,  upon  application  for 
supersedeas;  but  notwithstanding  they  are  of  such 
a  nature,  this  court,  upon  so  reviewing  them,  will 
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allow  them  to  stand  until  final  hearing,  if  it  can  be 
seen,  under  the  facts  of  the  special  case^  that  good  and 
substantial  reasons  appear  for  such  action,  and  that 
no  abiding  injury  is  done  to  the  party  deprived  thus 
temporarily  of  possession.  Cone  v.  PoAite,  12  Heisk., 
508. 

In  the  case  of  Richmond  v.  Yates,  supra,  it  does  not 
appear  that  any  reason  whatever  was  made  to  appear 
for  the  appointment  of  the  receiver,  further  than  that 
the  chancellor  was  of  the  opinion,  apparently,  from 
the  testimony  introduced  by  the  defendant  and  cross- 
complainant  in  that  case,  that  he  was  entitled  to  the 
land,  and  that  the  original  complainant  had  no  inter- 
est in  it;  and  this  in  advance  of  any  testimony  offered 
in  the  cause  by  the  complainant,  and  while  she  yet 
had  the  legal  right  to  present  her  testimony — a  clear 
case  of  final  action  in  the  form  of  an  order  appointing 
a  receiver. 

In  the  case  of  Cone  v.  Paute,  supra,  the  reason  given 
was  that  the  taxes  were  not  kept  down,  but  were  be- 
ing allowed  to  accumulate  and  incumber  the  prop- 
erty, and  this  was  held  to  be  a  sufficient  reason. 

In  Davis  v.  Reaves,  it  was  assumed  as  settled  law 
that  a  receiver  in  such  cases  could  be  appointed  upon 
a  proper  showing.  It  seems  that  the  question  there 
was  as  to  whether  the  receiver  should  be  appointed  t<i 
protect  rents,  and  the  court,  not  being  able  to  see  that 
any  special  amount  would  be  due,  declined  to  make 
the  appointment. 
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In  State  v.  Allen,  supra,  it  was  said  that  the  court 
would  be  very  slow  to  appoint  a  receiver  in  this  class 
of  cases,  but  this  implies  that  upon  a  strong  showing 
the  appointment  might  be  made. 

In  Cdssetty  v.  Cappa,  supra,  the  receiver  was  de- 
nied; that  being  really,  as  stated  by  Cooper,  J.,  an 
ejectment  suit  brought  by  one  tenant  in  common 
against  the  other;  but  it  was  intimated  that,  if  the 
defendant  had  denied  the  rights  of  his  cotenants  to 
their  shares  of  interests  in  the  land,  and  there  had 
been  a  sufficient  allegation  of  insolvency,  a  receiver 
might  be  appointed  in  such  a  case. 

Pearson  v.  Oillemvatera,  supra,  does  not  bear  upon 
the  si)ecial  phase  of  the  matter  now  under  discussion, 
and  need  not  be  further  noticed.  The  same  is  true  of 
Morford  v.  Hamner,  supra. 

So,  we  think,  it  may  be  stated  as  a  settled  rule  in 
this  class  of  cases  that  a  receiver  may  be  appointed  to 
take  charge  of  the  land  in  controversy  pending  the 
litigation  over  the  title,  upon  a  proper  state  of  facts 
being  made  to  appear,  showing  the  necessity 
for  such  action,  but  that  the  action  of  the 
lower  courts  in  such  cases  is  subject  to  review  by  this 
court  upon  application  for  supersedeas,  or  upon  mo- 
tion to  discharge  a  supersedeas  granted  by  one  of  tiie 
judges  of  this  court,  and  that  upon  such  review  this 
court  will  determine  the  sufficiency,  in  law,  of  the 
grounds  on  which  the  judge  of  such  inferior  court  act- 
ed, and  will  either  affirm  or  disaffirm,  as  it  may  be 
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found  by  this  court  that  such  grounds  are  sufficient 
or  the  contrary.  But  in  determining  whether  the 
facts  exist  as  found  by  the  lower  court,  this  court  will 
give  great  weight  to  the  conclusion  of  the  lower  court. 
Cone  V.  PoAite,  12  Heisk.,  508. 

Before  applying  the  foregoing  principle  to  the  facts 
of  the  present  case,  it  is  proper  to  observe  that  it  is  not 
intended  to  in  any  wise  impair  the  rule  that  this  court 
has  the  right,  on  final  appeal  or  writ  of  error,  to  re- 
view orders  appointing  receivers,  just  as  it  has  power 
to  review  any  other  interlocutory  order  of  a  lower 
court,  as  well  as  the  final  decrees  and  judgments  of 
such  courts  (such  were  the  cases  of  Hensha/w  v.  Wells, 
9  Humph.,  568,  570;  Williams  v.  Bartlett,  4  Lea,  624, 
625;  Bidioell  v.  Pa^U,  5  Baxt,  693),  or  to  impair  the 
rule  that  the  judges  of  inferior  courts  have  the  right 
to  appoint  receivers  of  personal  property,  for  care, 
management,  and  safe-keeping,  and  that  such  orders 
can  not  be  interfered  with  or  restrained  by  this  court 
upon  petition  for  supersedeas,  or  the  rule  that  the 
judges  of  inferior  courts  have  the  right  to  appoint 
receivers  in  cases  where  mortgages  have  been  executed 
upon  real  or  personal  property,  and  a  showing  is  made 
that  it  is  necessary  for  the  preservation  of  the  prop- 
erty that  a  receiver  should  be  appointed,  or  it  is  made 
to  appear  that  the  corpus  of  the  estate  is  insufficient 
to  pay  the  mortgage  debt,  and  the  mortgagee  is  insolv- 
ent {Williams  v.  Noland,  2  Tenn.,  Ch.,  151),  or  that 
taxes  are  unpaid  and  accumulating,  and  that  in  such 
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cases  this  court  can  not  restrain  such  orders  upon  ap- 
plication for  supersedeas  {Williams  v.  Bartlett,  4  Lea^ 
624,  625;  Bidicell  v.  Paul,  5  Baxt,  693;  Brantley  v. 
Tyree,  1  Lea,  531-533).  But,  as  already  stated,  nei- 
ther the  inferior  courts,  nor  the  judges  thereof  at 
chambers,  can  appoint  receivers  of  either  real  or  per- 
sonal property,  whether  under  mortgage  or  not,  by  or- 
ders containing  provisions  applicable  only  to  final 
decrees  or  judgments,  and  capable  of  active  enforce- 
ment; and  this  court  can,  upon  application  for  super- 
sedeas, examine  any  interlocutory  order  of  the  inferior 
courts  for  the  purpose  of  determining  whether  it  con- 
tains such  objectionable  features,  but,  upon  finding 
that  it  is  not  amenable  to  such  objection,  this  court 
can  do  no  more  than  to  dismiss  the  petition  and  ad- 
judge the  costs  thereof.  On  the  contrary,  if  upon 
such  examination  the  objectionable  features  referred 
to  are  found  to  exist,  the  court  will  restrain  their  en- 
forcement. 

Cases  involving  title  to  real  estate,  as  we  have 
already  pointed  out,  stand  in  a  distinct  class.  This 
special  phase  of  the  question  we  have  already  dis- 
cussed. To  this  class  belongs  the  case  w^e  now  have 
for  decision,  and  we  shall  now  briefiy  apply  the  prin- 
ciple ascertained  to  the  facts  of  this  case. 

The  facts  on  which  the  chancellor  based  his  action 
were,  in  substance,  that  the  complainant  had  shown 
.an  equity  entitled  to  consideration  upon  an  applica- 
tion for  the  appointment  of  a  receiver,  in  the  fact 
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that  the  merits  had  been  twice  determined  in  hi» 
favor,  the  finding  in  each  instance  having  been  set 
aside  npon  a  merely  technical  point;  that  the  de- 
fendants had  committed  waste  npon  the  land,  in  the- 
destruction  of  valuable  timber;  that  the  defendants- 
had  so  cultivated  and  managed  the  land  as  that  it 
had  washed  into  gullies  and  holes  and  had  beeik 
greatly  lessened  in  value,  and  would  probably  con- 
tinue to  be  injured  if  allowed  to  remain  in  their 
possession,  and  that  it  was  essential  to  the  preserva- 
tion of  the  property  that  it  should  be  placed  in  the- 
hands  of  a  receiver;  and,  finally,  that  the  defendants* 
were  insolvent.  The  first  point,  as  to  the  equity  aris- 
ing out  of  the  result  of  the  former  trials,  is  indis- 
putable. As  to  the  second  point  or  series  of  facts,  the- 
defendants  deny  all  but  the  charge  of  cutting  valuable- 
timber  (denying  waste,  however,  in  general  terms) 
and  support  their  denial  by  the  affidavit  of  defend- 
ant, J.  T.  Akin.  The  affidavit  of  defendant  Akin 
alsO;  in  terms,  denies  the  charge  of  insolvency,  but 
does  not  deny  the  making  of  the  mortgage  to  his  son- 
in-law,  and  that  it  contained  all  of  his  personal  prop- 
erty. On  this  matter  he  contents  himself  with  the- 
averment  that  the  mortgage  debt  is  just.  In  addi- 
tion, it  is  a  fair  inference  from  the  record  that  de- 
fendant Akin  has  no  other  real  estate,  outside  of  the- 
real  estate  in  controversy,  except  the  one-twenty- 
eighth  interest  purchased  from  D.  O.  Andrews.  The- 
only  fact  upon  which  there  is  a  square  denial,  aai 
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upon  which  the  complainant  makes  no  showing  other 
than  his  own  affidavit,  is  as  to  the  method  of  cultivat- 
ing the  land. 

However,  taking  all  of  these  phases  of  the  matter 

into  consideration,  and  having  regard  to  the  rule 

laid  down  in  Cone  v.  Paute,  supra,  that  great  weight 

must  be  given  to  the  finding  of  the  lower  court  in  such 

:a  matter,  we  can  not  say  that  it  would  be  proper  to 

grant  a  supersedeas  in  this  case  or  that  the  chancellor 

-acted  erroneously  in  appointing  the  receiver.     From 

^11  that  appears,  his  action  seems  to  have  been  dictated 

by  a  sound  discretion,  and  is  in  accord  with  "the  ends 

-of  substantial  justice^'  (Shannon's  Code,  sec.  5549), 

looking  only  to  the  preservation  and  care  of  the  prop- 

-«rty  pending  the  litigation,  so  that  the  successful 

jMirty,  whichever  of  the  two  it  may  be,  shall  receive 

^he  land  undiminished  in  value. 

Therefore  the  application  for  supersedeas  is  denied. 
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Matthews  et  als.  v.  Capshaw  et  al. 
(Nashville.    December  Term,  1902.) 

1.  POWBB  OF  8 ALB.  Upon  certain  •▼ent,  or  independent 
fiact»  a  condition  precedent  mnst  be  strictly  pursued;  and 
purchaser  buys  at  his  peril. 

Where  a  special  or  limited  power  of  sale  Is  given,  to  be  exer- 
cised only  upon  the  happening  of  a  certain  event,  or  dis- 
tinct. Independent  and  substantive  fact,  such  as  the  major- 
ity, marriage  or  death  of  some  particular  person  named,  made 
a  condition  precedent,  the  general  rule  of  law,  unquestion- 
ably. Is  that  the  special  power  can  be  executed  only  In  the 
mode,  at  the  time,  and  upon  the  conditions  prescribed  In  the 
Instrument  creating  It,  and  the  purchaser  must,  ac  his  peril, 
ascertain  whether  the  contingency  upon  which  the  sale  Is 
authorized  exists    (Post,  pp.  485,  489.). 

2.  SAKB.  Same.  But  where  the  condition  to  be  determined 
iuTOlves  judgment  and  discretion  the  exercise  of  it  is 
conclusive  and  not  reviewable  by  courts. 

But  this  rule  does  not  apply  and  is  not  the  law  where  the 
condition  upon  which  the  power  of  sale  may  be  exercised  Is 
such  that  the  determination  whether  It  has  been  fulfilled,  or 
not,  requires  the  exercise  of  Judgment  and  discretion,  as  to 
which  there  may  be  an  honest  difference  of  opinion;  and  In 
cases  of  this  character  t!he  decision  of  the  donee  of  the 
power  Is  conclusive  of  the  question,  and  a  sale  made  in  pur- 
suance of  the  power,  in  good  faith  or  without  notice  to  In- 
nocent purchasers,  will  not  be  set  aside,  although  It  may 
afterwards  appear  that  the  Judgment  of  the  donee  was  er- 
roneous, for  the  exercise  of  such  Judgment  and  discretion 
In  good  faith  and  without  fraud  or  collusion  Is  not  subject 
to  review  by  courts.     (Post,  pp.  485-492.) 

Gases  cited  and  approved:     McGavock  v.  Pugsley,  1  Tenn.  Ch.. 
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418;  Jennings  v.  Teagne,  14  S.  C,  238-240;  Bunner  v.  Storm, 
1  Sand.  Ch.,  357. 

8.  8AKB.  WUiLS.  Liberally  coxutmad,  and  doubt  re- 
solved in  favor  of  the  power  for  protection  of  innocent 
purchaaem. 

Power  of  sale  given  in  wills  should  receive  a  liberal  construc- 
tion, in  order  to  carry  into  effect  the  purpose  and  intent  of 
the  testator,  which  is  controlling,  but,  if  it  be  doubtful 
whether  the  exercise  of  the  power  conferred  is  left  to  the 
Judgment  and  discretion  of  the  donee  thereof,  the  doubt  will 
be  resolved  in  favor  of  such  discretion  for  the  protection 
of  innocent  purchasers,  specially  where  all  the  facts  affect- 
ing the  proper  exercise  of  the  power  are  in  the  possession 
of  the  complainants  and  have  not  been  fully  disclosed  by 
them.     {Post,  pp.  492-493.) 

Case  cited  and  approved:  Fitzgerald  i;.  Standish,  102  Tenn., 
383. 

4.  8AKB.    Same.    Same.    Case  in  judgment. 

Where  the  testator  devised  all  his  property  to  his  widow  dur- 
ing her  life  time,  or  widowhood,  and  authorized  her,  in 
case  of  necessity,  to  sell  any  of  it  for  the  benefit  of  the 
family,  the  same  as  he  could  for  himself,  with  small  bequests 
to  certain  of  his  children,  and  a  special  provision  that  all 
of  his  children  should  be  made  equal  in  the  distribution  of 
his  estate,  she  is  the  sole  judge  as  to  the  necessity  of  sell- 
ing property,  and  a  sale  of  land  by  her  is  valid  though  no 
actual  necessity  is  shown  to  exist.     {Post,  pp,  483-492.) 

5.  SAME.  Need  not  be  expressly  recited  in  its  execution, 
when. 

Where  there  is  a  conveyance  of  property  which  the  grantor  is 
vested  with  power  to  sell  and  convey,  if  there  be  a  reference 
to  the  property  or  power  in  the  conveyance,  or  if  the  instru- 
ment would  be  inoperative  except  as  an  execution  of  the 
power,  it  Is  well  settled  that  its  exercise  will  be  presumed, 
and  no  express  recital  of  the  power  is  required.  {Post,  pp. 
493-494.) 

Cases  cited;     Pate  v.  Pierce,  4  Cold.,  114;  Young  v.  Ins.  Co., 

Gates  1-16 
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101  Tenn.,  316;  Guarantee  ft  Trust  Co.  v.  Jones,  103  Tenn., 
254;  Hall  v.  Preble,  68  Me.,  100. 

6.    SAKS.    WILLS.    Same.    Case  in  Judgment. 

Where  the  testator  devised  all  his  property  to  his  widow  dur- 
ing her  life  or  widowhood  and  authorized  her  In  case  of  nec- 
essity to  sell  any  of  It  for  the  benefit  of  the  family,  the 
same  as  he  could  for  himself,  a  conveyance  of  the  land  so 
devised,  or  any  part  thereof,  made  by  her,  purporting  to  con- 
vey a  fee  with  formal  covenants  of  seizin,  good  right  to  con- 
vey and  general  warranty,  is  not  invalid  because  falling  to 
state  that  it  was  made  under  the  power  in  the  will  (Pogtt 
pp,  483,  493.) 


FROM  PUTNAM. 


Appeal  from  the  Chancery  Court  of  Putnam  Coun- 
ty.   T.  J.  Fisher,  Chancellor. 

Bryant  &  McBroom  and  F.  T.  Pancher,  for  Mat- 
thews et  al8. 

Algood  &  FiNLEY  and  R.  B.  Capshaw,  for  Cap- 
shaw  et  al. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainants,  children  and  devisees  of  Lawrence 
Matthews,  deceased,  bring  this  bill  to  assert  their 
title  in  remainder  upon  the  falling  in  of  the  estate 
of  their  mother,  Mrs.  Agnes  Matthews,  for  her  own 
life,   now  outstanding,   in  certain  valuable  lots  in 
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Cookeville,  Tenn.,  and  to  have  declared  void  and  in- 
operative, a  deed  made  by  Mrs.  Matthews,  purporting 
to  convey  the  property  in  fee  to  Simeon  Hynds. 

Lawrence  Matthews  made  his  will  in  1860,  and  died 
in  1874,  the  owner  of  real  and  personal  property  in- 
cluding that  in  question,  and  leaving  Agnes  Matthews, 
his  widow,  and  complainants  (twelve  in  number),  his 
children,  surviving.  His  will  was  duly  admitted  to 
probate,  and  John  F.  Matthews  and  Mrs.  Agnes  Mat- 
thews, the  executor  and  executrix,  therein  named, 
were  qualified. 

The  first  clause  of  the  will  is  in  these  words :  "First. 
If  my  wife,  Agnes,  should  live  longer  than  I  do,  I 
want,  at  my  death,  all  of  my  just  debts  to  be  paid,  and 
then  I  want  my  wife,  Agnes,  to  have  all  my  lands  and 
negroes  and  effects  during  her  life  or  widowhood,  and 
that  in  case  of  necessity,  I  authorize  my  wife,  Agnes, 
to  sell  any  proi)erties  or  lands  or  negroes,  as  same  as 
I  could  for  myself,  for  the  benefit  of  the  family." 
The  other  clauses  contain  some  small  bequests  to  cer- 
tain of  his  children,  and  a  special  provision  that  all 
of  his  children  shall  be  made  equal  in  the  distribution 
of  his  estate. 

On  November  5,  1877,  Mrs.  Agnes  Matthews  con- 
veyed the  property  in  controversy,  for  a  valuable  con- 
sideration in  hand  paid,  to  Simeon  Hynds,  in  fee,  with 
formal  covenants  of  seisin,  good  right  to  convey,  and 
general  warranty;  and  through  several  intermediate 
conveyances,  purporting  to  convey  in  fee,  made  for 
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valuable  considerations  paid,  and  without  notice  of 
the  claim  now  attempted  to  be  asserted,  the  several 
defendants  now  have  possession  and  claim  title  to  the 
property.  The  deed  to  Simeon  Hynds  contains  no 
reference  to  the  will  of  Lawrence  Matthews,  or  the 
power  of  disposition  of  his  property  therein  given 
his  wife. 

At  the  time  this  conveyance  was  made,  Mrs.  Mat- 
thews was  in  possession  of  some  five  or  six  hundred 
acres  of  land,  and  had  some  money  and  other  personal 
property ;  but  the  condition  of  the  estate  of  the  testa- 
tor and  of  the  several  complainants  does  not  fully 
appear,  save  that  the  personal  estate  was  evidently 
small,  and  the  children  had  not  been  advanced  equally. 
Mrs.  Matthews,  who  is  now  about  ninety  years  of  age, 
was  examined  as  a  witness,  and  testified  that  she 
sold  the  property  because  she  thought  she  had  the 
right  to  do  so,  and  that  she  accounted  for  the  proceeds 
in  a  settlement  she  made  as  executrix  some  nine  years 
afterwards.  There  is  no  charge  of  fraud  or  unfair- 
ness in  connection  with  the  sale  and  conveyance  of  the 
lots. 

The  complainants  insist  that  the  power  of  sale  vest- 
ed in  Mrs.  Matthews  was  a  limited  power,  to  be  exer- 
cised only  upon  the  happening  of  a  certain  contin- 
gency, and  that  she  was  not  authorized  to  convey  the 
property  of  the  estate  unless  a  necessity  for  such  sale 
arose,  and  that,  under  the  facts  above  stated,  no  such 
necessity  existed  when  the  sale  was  made  to  Simeon 
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Hynds,  and,  further,  if  a  necessity  did  exist,  the  power 
given  hep  was  not  exercised,  since  the  deed  contains  no 
express  recital  that  it  was  her  intention  to  execute  it, 
and  the  presumption  is  that  she  only  intended  to  con- 
vey her  estate  for  life,  and  for  these  reasons  her  con- 
veyance was  only  effective  to  pass  her  life  estate;  that 
they  are  the  rightful  owners  in  the  remainder  of  the 
fee  to  the  property ;  and  they  bring  their  bill  to  have 
this  adjudged,  and  the  conveyance  of  Mrs.  Matthews, 
so  far  as  it  purports  to  convey  the  fee,  declared  a 
cloud  on  their  title,  and  removed. 

The  general  rule  of  law,  unquestionably,  is  that, 
where  a  special  power  of  sale  is  given,  to  be  exercised 
only  upon  the  happening  of  a  certain  event,  made  a 
condition  precedent,  it  can  be  executed  only  in  the 
mode,  at  the  time,  and  upon  the  conditions  prescribed 
in  the  instrument  creating  it,  and  the  purchaser  must, 
at  his  peril,  ascertain  whether  the  contingency  upon 
which  the  sale  is  authorized  exists.  This  rule  is 
recognized  and  adhered  to  by  this  court  in  all  cases 
proper  for  its  application,  and  it  is  not  necessary  to 
cite  authorities  to  sustain  it.  But  the  rule  only  ap- 
plies where  the  condition  upon  which  the  power  is 
to  be  exercised  is  upon  the  happening  of  a  certain 
event  or  independent  fact,  such  as  majority  or  mar- 
riage of  some  one  named,  which  may  be  ascertained 
by  any  one  with  equal  certainty.  It  does  not  apply 
and  is  not  the  law  where  the  condition  is  such  that  the 
determination  whether  it  has  been  fulfilled,  or  not,  re- 
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quires  the  exercise  of  judgment  and  discretion  bb  to 
which  there  may  be  an  honest  difference  of  opinion; 
and  in  cases  of  this  character  the  decision  of  the 
donee  of  the  power  is  conclusive  of  the  question,  and 
a  sale  made  in  pursuance  of  the  power,  in  good  faith 
or  without  notice  to  innocent  purchasers,  will  not  be 
set  aside,  although  it  may  afterwards  appear  that  the 
judgment  of  the  donee  was  erroneous.  This  distinc- 
tion is  well  established  by  the  authorities. 

Chief  Justice  Mclver,  of  the  supreme  court  of  South 
Carolina,  in  a  well-reasoned  opinion  in  a  case  involv- 
ing this  question,  said:  "It  is  quite  clear  that  the 
power  of  sale  was  a  conditional  one^  and  it  is  equally 
clear  that  the  condition  was,  in  its  nature,  precedent, 
and  not  subsequent,  and  that,  such  being  the  casQ 
until  the  condition  was  performed,  or  the  contingency 
upon  which  the  power  was  conferred  happened,  the 
power  could  not  be  lawfully  exercised.  So  that  the 
real  question  in  this  ease  is  whether  the  contingency 
upon  which  the  power  to  sell  was  given  had  happened 
at  the  time  the  sale  was  made,  and,  as  subsidiary  to 
this,  who  was  to  determine  whether  the  contingency 
had  happened.  To  solve  these  questions,  it  will  be 
necessary  to  inquire  what  was  the  nature  of  the  condi- 
tion. Was  it  the  happening  of  a  distinct  and  inde- 
pendent fact,  or  was  it  a  condition  which,  in  its  very 
nature,  involved  the  exercise  of  judgment  or  discre- 
tion for  the  determination  of  whether  it  had  happened, 
and  about  which,  therefore,  there  might  well  be,  as 
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there  was  in  this  very  case,  honest  difference  of  opin- 
ion. It  certainly  was  not  a  distinct  and  independent 
fact,  as  if  the  testator  had  provided  that  the  executor 
should  sell  when  a  certain  person  should  attain  to  a 
certain  age,  but  it  was  a  condition,  the  happening  of 
which  could  only  be  determined  by  an  exercise  of 
judgment.  When  the  value  of  property  should  re- 
cover from  a  depression  caused  by  war  or  any  other 
special  circumstance  must  necessarily  be  a  question 
to  be  determined  by  the  exercise  of  judgment — one 
about  which  persons  might,  and  probably  would,  hon- 
estly differ.  What  was  to  be  the  extent  of  the  recov- 
ery which  would  authorize  a  sale?  Somebody  must 
judge  of  this,  and,  if  the  executor  is  not  permitted  to 
do  so,  then  it  -is  difficult  to  suggest  who  could.  If 
the  executor  commits  an  error  of  judgment  in  deter- 
mining such  a  question,  that  certainly  ought  not  to  in- 
validate a  sale  made  by  him  in  the  honest  exercise  of 
his  judgment  If  it  did,  then  it  will  be  impossible 
to  tell,  until  after  it  was  tested  by  a  judicial  proceed- 
ing, whether  any  sale  made  under  such  a  power  was 
valid ;  and,  if  such  a  rule  be  established,  it  would  de- 
stroy all  chances  of  making  such  a  sale,  for  certainly 
no  one  would  buy  with  the  prospect  of  having  his 
title  inquired  into  and  assailed  years  after  upon  the 
ground  that  the  executor  had  committed  an  error  of 
judgment  in  determining  a  question  whih  was  left  to 
his  diccretion.  .  .  When,  therefore,  as  in  this  case, 
a  power  of  sale  is  given  to  an  executor  upon  the  hap- 
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pening  of  a  contingency  which  can  only  be  ascertained 
by  the  exercise  of  judgment  and  discretion,  and  the 
executor,  in  the  honest  exercise  of  his  judgment,  de- 
termines that  such  contingency  has  happened,  and  ac- 
cordingly makes  the  sale,  such  sale  can  not  be  invali- 
dated, even  though  it  should  be  made  to  appear,  in  the 
light  of  subsequent  events,  that  the  executor  had  com- 
mitted an  error  of  judgment  in  determining  whether 
the  contingency  had  happened  upon  which  he  was  au- 
thorized to  sell.  If,  however,  it  should  appear  that 
the  executor  erred  willfully,  or  from  such  gross  n^li- 
gence  as  would  imply  willfulness,  then  it  would  be 
different,  and  the  question  whether  the  sale  should  he 
allowed  to  stand  would  depend  largely  upon  whether 
the  purchaser  had  notice  of  such  misconduct  on  the 
part  of  the  executor."  Jennings  v.  Tea^fue,  14  S.  C, 
238-240.    Other  authorities  are  in  accord. 

When  the  power  of  sale  is  conferred,  to  be  exercised 
if  a  necessity  for  so  doing  arises,  the  judgment  of  the 
donee  as  to  the  necessity  is  conclusive,  in  the  absence 
of  fraud.     Biinner  v.  Storm,  1  Sandf.  Ch.,  357. 

If  the  trustees  exercise  their  discretionary  power 
in  good  faith,  and  without  fraud  or  collusion,  the 
court  can  not  control  or  review  this  discretion.  Perry 
on  Trusts,  sec.  511. 

When  a  limited  power  of  disposition  is  given,  and 
the  discretion  of  judging  of  the  contingency  is  also 
conferred,  and  there  is  no  fraud  or  collusion,  the  sales 
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made  by  the  donee  can  not  be  impeached.  McGdvock 
V.  Pugsley,  1  Tenn.  Ch.,  418. 

Whatever  liability  might  attach  to  the  executor  on 
its  being  made  to  appear  that  the  exercise  of  his  judg- 
ment was  not  made  in  good  faith,  the  title  of  the  pur- 
chaser would  not  be  aflfected  thereby,  unless  collusion 
or  guilty  knowledge  can  be  traced  to  him.  2  Wms. 
on  Ex'rs.,  841. 

The  power  of  sale  vested  in  Mrs.  Matthews  by  the 
will  of  her  husband  is  dearly  a  limited  power,  which 
she  could  exercise  only  upon  the  happening  of  the  con- 
dition stated  in  the  will — a  necessity  for  so  doing  aris- 
ing, a  conditon  precedent — and  she  had  no  right  tx) 
dispose  of  any  of  the  property  of  the  estate  until  this 
contingency  was  determined  to  exist.  But  by,  whom 
was  the  fulfillment  of  the  condition  to  be  determined? 
It  did  not  depend  upon  the  occurring  of  an  independ- 
ent or  substantive  fact,  such  as  the  majority  or  death 
of  some  particular  person,  of  which  there  would  be, 
in  all  probability,  record  evidence,  and  which  could 
be  inquired  into  by  a  stranger  or  probable  purchaser, 
and  ascertained  with  as  much  certainty  as  it  could  by 
the  donee  of  the  power.  It  was  a  matter  of  which 
Mrs.  Matthews — and  here  attention  is  called  to  the 
fact  that  this  power  is  not  given  to  her  and  John 
Matthews  as  executrix  and  executor,  but  to  her  alone, 
as  an  individual,  as  the  widow  of  the  donor  and  the 
head  of  his  family,  as  well  as  one  of  the  personal  repre- 
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sentatives  of  his  estate — ^was  expected  to  and  would 
know  and  understand  better  than  any  one  else. 

The  property  was  to  be  sold  in  case  of  necessity, 
and  for  the  benefit  of  the  family,  which  covered  and 
included  the  individual  wants  and  necessities  of  the 
widow  and  every  one  of  the  twelve  children,  as  well  as 
their  collective  interests  in  the  proper  management 
and  protection  of  the  estate  of  the  testator.  Who 
would  have  more  accurate  knowledge  of  all  these  mat- 
ters than  Mrs.  Matthews?  Who  would  be  in  a  better 
position  to  determine  the  necessity  of  a  sale  of  the 
property  for  the  benefit  of  the  entire  family,  and  more 
interested  in  ft  correct  determination  of  the  question? 
And  how  was  it  possible  for  a  stranger  to  ascertain 
the  ever-changing  and  constantly  increasing  demands 
of  this  large  family  of  children,  almost  yearly  matur- 
ing, and  requiring  advancements  to  aid  them  in  start- 
ing in  life — a  matter  evidently  contemplated  by  the 
testator?  The  occasion  for  the  sale  of  the 
property  might  have  been  caused  by  a  family  necessity 
— one  which  it  was  not  desired  to  make  public,  im- 
peratively demanding  ready  money,  and  just  such  a 
contingency  as  the  testator  desired  to  provide  for 
above  all  things.  There  could  have  been  a  necessity— 
an  imperative  and  absolute  one — requiring  the  sale 
of  the  property,  which  the  public  did  not  know  and 
could  not  ascertain.  It  is  therefore  clear  that  the 
condition  upon  which  the  power  was  to  be  exercised 
was  not  upon  the  occurrence  of  any  certain  event 
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which  could  be  ascertained  by  all  persons  alike,  but 
the  existence  of  a  state  of  affairs  the  ascertainment  of 
which  called  for  accurate  knowledge  of  the  inside  con- 
dition of  the  estate  of  the  testator  and  that  of  the 
numerous  members  of  his  family,  and  the  exercise  of 
judgment  and  discretion  in  determining,  upon  this 
knowledge,  whether  the  necessity  did  in  fact  exist,  as 
to  which  different  persons  might,  in  good  faith,  arrive 
at  different  conclusions. 

We  think  it  is  evident  that  it  was  the  intention  of 
the  testator  which  must  control;  that  the  existence 
of  the  necessity  of  a  sale  of  his  property  should  be  de- 
termined by  Mrs.  MattheAvs,  in  whom  he  most  con- 
fided, in  accordance  with  her  best  judgment  and  dis- 
cretion ;  and  that  any  disposition  of  the  property  made 
by  her  in  good  faith,  although  others  might  differ  with 
her  as  to  the  necessity,  was  valid,  and  vested  in  the 
purchaser  a  good  title. 

Powers  of  sale  given  in  wills  should  receive  a  liberal 
construction,  in  order  to  carry  into  effect  the  purpose 
and  intent  of  the  testator.  To  place  any  other  con- 
struction upon  this  will  than  that  which  we  have  giv- 
en it  would  clearly  defeat  the  plain  intent  of  the 
testator.  It  is  clear  that,  by  vesting  this  power  of 
sale  in  his  widow,  he  intended  to  provide  not  only  a 
cheap  and  expeditious  mode  of  sale  of  property  for 
the  purposes  for  which  the  law  allows  it  to  be  sold, 
such  as  the  payment  of  debts  and  for  distribution 
among  his  children,  but  also  for  a  prompt  means  of 
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raising  money  whenever,  in  an  emergency,  the  neces- 
sities of  his  family  should  require  it.  If  the  necessity 
of  a  sale  was  not  to  be  determined  by  Mrs.  Matthews, 
then  it  could  only  be  ascertained  by  a  resort  to  the 
courts,  with  attendant  expense  and  delay,  which  it 
was  intended  to  provide  against.  If  the  testator  had 
intended  that  the  power  should  only  be  exercised  when 
a  necessity  should  be  judicially  determined  to  exist-, 
he  would  have  so  said,  and  such  provision  would  also 
have  been  useless,  as  a  sale  would  have  been  decreed 
without  any  such  power  whenever  a  necessity  recog- 
nized by  law  was  found  to  exist;  and,  if  Mrs.  Mat- 
thews' determination  of  the  existence  of  the  necessity 
for  the  sale  was  not  conclusive,  the  power  would  be 
abortive  and  futile,  for  no  one  would  purchase  the 
property  if  any  one  of  those  interested,  long  after- 
wards, as  is  here  attempted,  could  have  the  matter 
opened,  and  her  judgment  as  to  the  necessity  of  a  sale 
reviewed  and  possibly  held  erroneous,  and  thus  the 
construction  contended  for  would  defeat  and  destroy 
the  power  itself. 

But  if  it  were  doubtful  whether  the  exercise  of  the 
power  conferred  was  left  to  the  judgment  and  discre- 
tion of  Mrs.  Matthews,  we  would  resolve  the  doubt 
in  favor  of  such  discretion,  for  the  protection  of  the 
present  owners  of  the  property — ^they  being  innocent 
purchasers — since  the  complainants,  who  are  in  pos- 
session of  all  the  facts,  have  not  fully  disclosed  the 
extent  of  the  estate  of  the  testator,  its  indebtednees, 
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and  the  financial  condition  of  the  several  members  of 
the  family  when  the  sale  was  made. 

In  a  late  case  similar  to  this,  this  court  said :  "The 
purchasers  of  the  lot,  as  well  as  the  present  owners, 
appear  to  be  innocent  purchasers,  and  to  have  bought 
in  good  faith;  and  in  their  interest  the  rule  will  be 
enforced  that  where  it  is  doubtful  whether  a  power 
has  been  exercised  legally  or  illegally,  in  favor  of  in- 
nocent purchasers  and  meritorious  claimants,  a  legal 
execution  will  be  presumed."  Fitzgerald  v.  Standish, 
102  Tenn.,  383  (52  S.  W.,  294). 

The  other  position  of  the  complainants  is  equally 
unsound.  While  the  conveyance  made  by  Mrs.  Mat- 
thews to  Simeon  Hynds  purports  upon  its  face  to  be 
made  by  her  as  an  individual,  and  contains  no  refer- 
ence to  the  will  of  Lawrence  Matthews,  nor  to  the 
I)ower  of  sale  -contained  therein,  it  does  describe  and 
convey  in  fee  certain  property  of  the  testator,  and 
contains  full  covenants  of  warranty.  It  is  now  well 
settled  in  this  State  that,  when  a  conveyence  is  made 
of  property  which  the  conveyor  is  vested  with  a  power 
to  sell  and  convey,  if  the  property  [or  power] 
be  referred  to  in  the  conveyance,  or  the  in- 
strument would  be  inoperative  except  as  an 
execution  of  the  power,  its  exercise  will  be 
presumed,  and  no  express  recital  of  the  power  is 
required.  In  the  case  of  Hall  v.  Preble,  68  Me.,  100, 
quoted  approvingly  by  this  court,  it  is  said:  "It  is 
not  necessary  that  there  should  be  an  express  declara- 
tion in  the  deed  that  it  is  made  in  execution  of  the 
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power.  It  is  sufficient  if  the  deed  purports  to  convey 
the  fee.  When  a  person  conveys  land  for  a  valuable 
consideration,  he  must  be,  and  is,  engaging  with  liie 
grantee  to  make  the  deed  as  effectual  as  he  has  the 
power  to  make  it."  Young  v.  Insurance  Co.,  101 
Tenn.,  316  (47  S.  W.,  428). 

It  is  sufficient  if  the  intention  to  execute  the  jwwer 
appears  by  words  or  deed  indicating  the  intention. 
Pate  V.  Pierce,  4  Cold.,  113. 

If  the  deed  purports  to  convey  the  fee,  which  would 
be  impossible  without  the  execution  of  the  power,  no 
recital  of  it  is  necessary,  and  the  intention  to  exercise 
it  is  presumed.  Guarantee  &  Trust  Co.  v.  Jones,  103 
Tenn.,  254,  255  (58  S.  W.,  219). 

This  deed  does  purport  to  convey  the  fee  and  war- 
rant a  perfect  title,  which  the  conveyer  could  not  do 
or  make  good  without  the  execution  of  the  power,  and 
without  which  the"  deed  would  be  ineflPectual  to  pass 
the  estate  contracted ;  and  we  hold  that  the  conveyer 
is  presumed  to  have  intended  to  and  did,  execute  the 
power  conferred  upon  her,  and  that  the  deed  was  and 
is  operative  to  vest  the  fee  to  the  property  conveyed 
in  her  vendee,  and  the  defendants  claiming  under 
him. 

Affirmed,  with  costs. 
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Marshall  &  Bruce  Co.  v.  City  op  Nashville. 
{Nashville.    December  Term,  1902.) 

1.    MUNIOIPAl    OORPOBATIONS.      Ordinance    requiring 
union  label  on  printing  invalid.    Oaee  in  Judgment. 

The  charter  of  Nashville  requires  that  all  goods  and  supplies 
furnished  the  city  amounting  to  over  fifty  dollars  must  he 
let  out  at  competitive  biddings  to  the  lowest  responsible  bid- 
der. An  ordinance  of  the  city  provides  that  all  city  print- 
ing shall  bear  the  union  label.  The  city  being  in  need  of 
certain  stationery  over  the  value  of  fifty  dollars,  solicited 
competitive  bids  therefor,  and  inserted  in  the  advertisement 
that  all  work  must  bear  the  union  label.  Complainant  be- 
ing the  lowest  bidder  was  awarded  the  contract  and  there- 
under manufactured  all  of  the  articles  covered  thereby,  ac- 
cording to  the  specifications  contained  in  the  contract,  omit- 
ting only  the  union  label.  For  the  sole  and  only  reason 
that  the  goods  did  not  bear  the  union  label  prescribed  by 
the  ordinance,  the  city  notified  complainant  that  it  would 
not  receive  or  pay  for  same,  and  relet  the  contract,  at  an 
advance  of  38^  per  cent,  to  another  person.  Complainant 
filed  Its  bill  to  collect  the  contract  price  of  said  goods,  and 
to  have  the  ordinance  in  question  declared  unreasonable, 
null  and  void.  The  city,  defendant,  insists  upon  the  valid- 
ity of  the  ordinance  and  further  denies  complainant's  right 
to  a  recovery  because  It  knew  of  the  ordinance  and  its  bid 
was  made  in  response  to  an  advertisement  specifying  that 
the  work  must  bear  the  union  label,  and  therefore  it  must 
be  held  to  have  agreed  to  comply  with  the  ordinance  and 
the  specifications  of  said  advertisement,  although  complain- 
ant made  no  express  stipulation  with  respect  to  attaching 
the  union  label. 

Held:     First.  The  ordinance  is  void,  hecatue: 

1st.  It  ie  in  plain  conflict  with  the  spirit,  purpose  and 
letter  of  the  charter  of  defendant. 

2d.  It  is  class  legislation,  arbitrarily  discriminative  in  its 
character,  and  contrary  to  public  policy  in  that  it  stifles  com- 
petition and   fosters   monopoly.     Holden  v.  City  of  Alton 
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(111.),  53  N.  E..  556;  City  of  AtlanU  v.  Stein  (Ga.),  36  S. 
E.,  932;  51  L.  R.  A.,  335;  Adams  v.  Brenan,  177  111.,  194; 
Fisk  V.  People  (111.),  58  N.  E.,  985;  State  v.  Loomis,  105 
Mo..  307;  In  re  Jacobs,  98  N.  Y.,  98;  People  v,  Gillson.  109  N. 
Y.,  389;  Slaughter  Cases,  111  U.  S.,  746;  Fishburn  v.  City  of 
Chicago,  171  111.,  338. 

3d.  It  violates  the  fourflBenth  (sec.  1)  amendment  to  the 
constitution  of  the  United  States  in  depriving  those  not 
using  the  label  of  their  "liberty,"  and  the  equal  protec- 
tion of  the  law,  in  pursuing  their  avocation  of  printing. 
Citizens,  etc.,  Assn.  v.  Topeka,  20  Wall.,  655;  State  v.  Loomis, 
105  Mo.,  307;  Yick  Wo  v,  Hopkins,  118  U.  S.,  356. 

4th.  It  violates  the  State  constitution  (art  1,  sec.  17). 
which  guarantees  that  for  an  "injury  done"  a  person,  he 
"shall  have  a  remedy  by  due  process  of  law." 

5th.  That  the  mandatory  provision  of  the  charter,  being 
in  conflict  with  the  ordinance,  prevails  and  renders  the  ordi- 
nance void.  Worthington  v.  Boston,  152  U.  S.,  6^5;  Zott- 
man  v.  San  Francisco,  81  Am.  Dec.,  96;  Whitney  v.  Village 
of  Hudson,  69  Mich.,  189;  McDonald  v.  N.  Y.,  23  Am.  Rep.. 
144;  City  of  Lancaster  v.  Miller,  58  Ohio  State,  558;  Addis 
V.  City  of  Pittsburg,  85  Pa.,  379. 

Second.  That  complainant  was  authorized  to  ignore  the 
provisions  of  the  advertisement  matW  in  pursuance  of  said 
void  ordinance  and  might  lawfully  refuse  to  comply  there- 
with in  furnishing  the  goods. 

Third.  That  said  ordinance  being  illegal  and  void,  it  must 
be  presumed,  in  the  absence  of  proof,  that  all  bidders  knew 
that  the  provision  In  the  advertisement  was  Invalid  and 
that  they  might  lawfully  ignore  it,  and  that  no  restriction 
resulted  therefrom  in  the  bidding,  and,  therefore,  the  con- 
tract awarded  to  complainant,  the  lowest  bidder,  was  bind- 
ing on  the  city. 


FROM   DAVIDSON. 


Appeal    from    the   Chancery    Court  of    Davidson 
County.    H.  H.  Cook,  Chancellor. 
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Vertrees  &  Vertrees  and  John  Allison,  for  Mar- 
shall &  Bruce  Co. 

K.  T.  McCoNNico  and  Hill  McAlister,  for  City  of 
Nashville. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  against  the  mayor  and  city  council 
of  Nashville  to  recover  eighty-three  dollars  and  five 
cents  and  interest  for  stationery  furnished  and  print- 
ed for  the  city.  The  city  concedes  that  the  account 
is  correct  as  to  items  and  amounts,  but  declines  to  re- 
ceive the  goods  and  pay  the  bill  therefor  on  the  ground 
that  the  stationery  does  not  bear  the  union  label  of 
the  Nashville  Allied  Trades  Council,  or  the  label  en- 
acted by  the  International  Typographical  Union. 

It  appears  that  on  December  11, 1897,  the  city  coun- 
cil of  Nashville  passed  the  following  ordinance : 

Section  1.  Be  it  enacted  that  all  city  printing  shall 
bear  the  union  label  of  the  Nashville  Allied  Trades 
Council  or  the  label  enacted  by  the  International 
Typographical  Union. 

"Sec.  2.  That  this  ordinance  shall  take  effect  from 
and  after  its  passage  the  welfare  of  the  city  requiring 
it." 

It  appears  further  that  in  February,  1901,  the  city, 
being  in  need  of  blank  books  and  stationery  over  the 
value  of  $50,  solicited  competitive  bids  therefor,  speci- 
fying what  was  desired,  and  complainant,  being  the 
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lowest  bidder,  was  awarded  the  contract  to  furnish 
the  goods,  and,  under  its  bid  and  contract,  manu- 
factured the  articles  specified,  according  to  specifi- 
cations, and  delivered  some  of  the  letter  heads  em- 
braced in  the  order  in  March,  1901. 

After  the  manufacture  of  all  the  items  specified,  and 
the  advance  delivery  of  the  letter  heads  mentioned, 
the  city  notified  complainant  that  it  would  refuse  to 
receive  the  goods  upon  the  sole  and  only  ground  that 
they  did  not  bear  the  union  label  prescribed  by  the 
ordinance,  and  refused  to  pay  for  the  goods  for  the 
same  reason,  and  thereupon  relet  the  work  to  the 
Brandon  Printing  Company  at  an  advance  price  of 
thirty-eight  and  one  half  per  cent.  The  bill  is  filed  to 
recover  the  amount  of  complainant's  bill,  and  to  have 
the  ordinance  in  question  declared  unreasonable,  null, 
and  void. 

The  city  insists  upon  the  validity  of  the  ordinance, 
and  that  complainants  knew  of  its  existence  when  they 
made  their  bid,  and  agreed  to  abide  by  it  in  the  event 
the  contract  was  awarded  to  them,  and  upon  both 
grounds  deny  any  right  of  recovery. 

The  chancellor  heard  the  case  on  proof,  and  held 
the  ordinance  null  and  void  because  in  conflict  with 
the  provisions  of  the  charter  of  the  city,  and  gave  com- 
plainant judgment  for  the  amount  of  the  bill  and 
costs. 

The  city  appealed,  and  in  the  court  of  chancery  ap- 
peals assigned  two  errors:     First,  that  the  chancel- 
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lor  erred  in  holding  the  ordinance  void,  and  that  it 
was  not  in  the  power  of  the  city  to  pass  the  same; 
second,  that,  even  if  the  ordinance  be  held  void,  the 
complainant  nevertheless  agreed  to  place  the  nnion 
label  npon  the  stationery,  and  was  bound  by  its  agree- 
ment, and,  unless  complied  with,  it  could  not  recover. 

The  charter  of  the  city  requires  that  all  goods  and 
supplies  furnished  the  city,  amounting  to  over  fifty 
dollars,  must  be  let  out  at  competitive  biddings  to  the 
lowest  responsible  bidder. 

We  are  of  opinion  that  the  ordinance  in  question  is 
clearly  in  .conflict  with  the  spirit,  purpose,  and  letter 
of  the  charter,  and  is  invalid  and  void. 

It  is,  moreover,  class  l^islation,  contrary  to  public 
policy  and  to  the  constitution  of  the  State,  because 
plainly  discriminative  in  its  character.  All  the  au- 
thorities to  which  we  have  access  so  hold  in  regard  to 
similar  ordinances  and  statutes,  and  we  have  been 
able  to  find  none  to  the  contrary.  We  cite  the  fol- 
lowing from  among  many  others:  Davenport  v. 
Walker  (Sup.)  68  N.  Y.,  161;  Holden  v.  City 
of  Alton  (111.),  53  N.  E.,  556;  City  of  Atlanta  v.  Stein 
(Ga.)  36  S.  E.,  932  (51  L.  R.  A.,  335);  Adams  v. 
Brenan,  177  111.,  194  (52  N.  E.,  314,  42  L.  R.  A.,  718, 
69  Am.  St.,  Rep.,  222);  Fiske  v.  People  (111.),  58 
N.  E.,  985  (52  L.  R.  A.  291) ;  State  v.  Loomis,  115 
Mo.,  307  (22  S.  W.,  350,  21  L.  R.  A.,  789) ;  In  re 
Jacobs,  98  N.  Y.,  98  (50  Am.  Rep.,  636) ;  People  v. 
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Gillsofi,  109  N.  Y.,  389  (17  N.  E.,  343,  4  Am.  St.,  Rep., 
465). 

We  give  a  short  synopsis  of  several  cases,  to  il- 
lustrate the  holdings : 

H olden  v.   City  of  Alton   (111.,  April  17,  1899), 
53  N.  E.,  556 :    The  charter  of  the  city  of  Alton  pro- 
vided that  all  printing  and  contracts  for  stationery 
should  be  let  to  the  "lowest  bidder"  unless  the  amount 
of  the  contract  price  was  under  ten  dollars.    Charles 
Holden  proposed  at  a  competitive  bidding,  under  seal, 
to  print  certain  bonds  for  the  city  for  eighteen  dol- 
lars and  twenty-five  cents.     The  Sentinel-Democrat 
Printing  Company  bid  tAventy-two  dollars  and  eighty- 
five  cents  for  the  saiKie  work.     An  ordinance  was  pend- 
ing before  the  council,  but  had  not  become  a  law,  to 
the  effect  that  no  city  printing  should  be  let  to  any  one 
who  could  not  furnish  the  union  label.     Mr.  Holden 
could  not,  but  the  Sentinel-Democrat  Printing  Com- 
pany could.     The  letting  of  the  cimtract  was  delayed 
until  the  ordinance  could  be  passed.     This  being  done, 
the  contract  was  let  to  the  Sentinel-Democrat  Print- 
ing Company,  and  the  bid  of  Holden  refused,  solely 
and  alone  on  the  ground  that  he  could  not  show  the 
union  label.     Holden  was  a  stationer  of  good  stand- 
ing, entirely  responsible,  and  a  taxpayer  of  the  city. 
He  filed  a  bill  to  enjoin  the  Sentinel-Democrat  Print 
ing  Company  from  carrying  out  the  contract,  and  the 
city  from  paying  him  therefor.     Nothing  had  been 
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done  in  that  direction  when  the  bill  was  filed,  but 
pending  the  final  decision  the  city  paid  him  anyway. 

The  court  held  that  the  fact  that  Holden  was  a  bid- 
der did  not  impair  his  right  to  bring  the  bill  as  a  tax- 
payer. The  court  further  said  that,  even  if  the  ordi- 
nance had  been  approved  before  the  bidding,  the  case 
would  not  have  been  altered ;  that  the  statute  or  char- 
ter required  the  contract  to  be  let  to  the  lowest  bid- 
der; and  that  this  "implied  ecjual  opportunity  and 
freedom  in  all  who  might  choose  to  bid."  The  court 
fc^aid,  that  while  in  many  cases  there  might  be  ground 
for  the  exercise  of  discretion,  here  there  was  no  at- 
tempt U)  exercise  any  discretion  as  to  the  qualification 
or  facilities  of  bidders,  and  that  a  refusal  upon  the 
ground  upon  which  Holden  was  refused  was  "merely 
the  imposition  of  a  greater  burden  on  the  taxpayers, 
through  an  attempted  abuse  of  power.''  As  the 
money  was  paid  after  the  bill  had  been  filed,  restitu- 
tion to  the  city  was  directed. 

Citij  of  Atlanta  v.  Stein  (Ga.,  Aug.  9,  1900),  36 
S.  E.,  932 :  The  charter  of  Atlanta  does  not  require 
the  public  printing  to  be  let  to  the  lowest  responsible 
bidder,  but  leaves  to  the  municipal  authorities  a  wide 
discretion. 

An  ordinance  was  passed  by  the  city  requiring  all 
printing  used  by  the  city  to  bear  the  union  label,  and 
directing  all  advertisements  soliciting  bids  to  so 
state.  Printing  was  advertised  for,  it  being  stated 
that  no  bids  could  be  accepted  for  printing  which 
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could  not  bear  the  union  label.  There  were  four 
union  and  fifteen  nonunion  printing  establishments 
in  Atlanta  at  that  time.  The  nonunion  men  were  not 
allowed  to  bid,  and  evidence  was  introduced  tending 
to  show  that  they  could  have  bid  less  than  the  lowest 
union  bid. 

The  work  was  awarded  to  the  Pease  Printing  Com- 
pany, a  union  establishment.  Thereupon,  Mr.  Stein 
filed  a  bill,  as  a  citizen  and  taxpayer,  to  enjoin  the 
execution  of  this  contract  The  injunction  was  grant- 
ed upon  the  ground  that  the  ordinance  was  void  be- 
cause it  tended  to  defeat  competition  and  encourage 
monopoly.  The  court  said  that  it  was  "not  within  the 
power  of  municipal  authorities  to  enact  legislation  of 
this  kind."  This  ordinance  cut  off  the  power  to  fully 
and  freely  exercise  the  discretion  which  the  public 
good  required  to  be  exercised,  and  it  was  therefore 
void.     The  injunction  was  granted. 

Adams  v.  Brenan,  177  111.,  194  (52  N.  E.,  314;  42 
L.  R.  A.,  718,  69  Am.  St.  Rep.,  222) :  The  board  of 
education  in  Chicago  entered  into  an  agreement  witB 
a  workingman's  union,known  as  the"Building  Trades 
Council,"  to  the  effect  that  the  board  would  insert  in 
all  contracts  for  work  on  school  buildings  a  provision 
that  union  men  only  should  be  employed  by  contrac- 
tors to  work  on  such  buildings. 

A  schoolhouse  needing  repair,  the  board  advertised 
for  bids,  inserting  in  the  advertisement  a  clause  to 
the  effect  that  none  but  union  labor  should  be  em- 
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ployed.  One  Knisely  put  in  two  bids.  One  was  for 
one  thousand,  nine  hundred  dollars,  with  the  right  to 
use  either  unior  or  nonunion  labor,  and  the  other  was 
two  thousand  and  ninety  dollars,  and  use  union  labor 
only. 

The  board  accepted  the  higher  or  "union"  bid.  J. 
L.  Adams,  a  taxpayer,  thereupon  filed  a  bill  against 
Knisely  and  the  board  to  enjoin  the  execution  of  the 
contract  The  injunction  was  granted,  although  the 
work  had  been  begun  under  the  contract. 

The  court  held  that,  even  if  the  provision  had  been 
inserted  pursuant  to  an  act  of  the  l^islature,  it  would 
be  void ;  that  such  an  act  would  be  unconstitutional, 
because  it  would  be  an  infringement  upon  the  consti- 
tutional right  of  the  citizen,  and  tended  to  "create  a 
monopoly  and  to  restrict  competition  in  bidding  for 
work. 

The  contract  was  in  eflfect  an  expenditure  of  public 
money  for  the  benefit  of  a  private  organization  or 
labor  union. 

Recently  this  identical  question  arose  in  that  State. 
An  ordinance  was  passed  by  Chicago  to  the  effect  that 
every  bidder  upon  public  work  should  agree  to  use 
only  union  labor,  and  that  the  contract  made  in  pur- 
suance of  such  bids  should  so  provide. 

The  ordinance  was  declared  to  be  void  as  discrimi- 
nating between  different  classes  of  citizens,  and  as 
restricting  competition  and  increasing  the  cost  of  pub- 
lic work.    Fiske  v.  People  (111.)  58  N.  E.,  985  (52 
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L.  R.  A.,  291).  A  statute  which  made  it  a  misde- 
meanor for  any  person  to  keep  any  employee  from  join, 
ing  a  labor  union  under  a  threat  to  discharge  him  was 
held  to  be  void  because  it  deprived  such  persons  of  the 
freedom  of  entering  into  and  terminating  contracts. 
Gillespie  v.  People  (111.),  58  N.  E.,  1007  (80  Am.  St. 
Rep.,  176,  52  L.  R.  A.,  283). 

This  ordinance  in  question  violates  section  one  of 
the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  which  declares  that  "no  State  shall 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  of 
life,  liberty  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

And  it  violates  the  constitution  of  the  State  of 
Tennessee,  art.  1,  sec.  17. 

This  ordinance  limits  the  right  of  the  board  of 
public  works  to  contract  for  the  public  printing  for 
such  of  the  city's  offices  as  use  printed  matter  with 
the  union  label  impressed  on  it.  It  limits  competi- 
tion, and  was  so  intended,  and  of  necessity  increases 
the  price  for  all  such  work,  and  hence  is  against  public 
policy. 

In  Adams  v.  Brcn^n,  referred  to  above,  the  supreme 
court  said :  "There  is  no  more  reason  or  justification 
for  such  a  contract  as  this  than  there  would  be  for  a 
provision  that  no  one  should  be  employed  except  mem- 
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bers  of  some  particular  party  or  church.  In  any  such 
case  it  might  be  said  that  the  board  entertained  a 
hona  fide  opinion  that  the  members  of  some  political 
party  were  more  intelligent  and  better  capable  of  per- 
forming the  work,  so  that  better  results  would  be 
attained,  or  that  the  members  of  a  church,  on  account 
of  their  higher  standard  of  morality,  would  more  faith- 
fully and  conscientiously  carry  out  the  contract. 
The  fact  that  the  board  may  have  been  of  the  opinion 
that  its  action  was  for  the  benefit  of  the  public  can 
not  aflford  a  justification  for  limiting  competition  in 
bidders,  and  requiring  them  to  abandon  the  right  to 
contract  with  whomsoever  they  may  choose  for  the 
performance  of  the  work." 

And  in  the  same'  case  the  court  further  said :  "It 
is  plain  that  the  rule  adopted  by  the  board  and  includ- 
ed in  this  contract  is  a  discrimination  between  differ- 
ent classes  of  citizens,  and  of  such  a  nature  as  to  re- 
strict competition  and  to  increase  the  cost  of  work." 

And  in  H olden  v.  City  of  Alton,  in  a  more  recent  de- 
cision involving  the  use  of  the  so-called  union  label, 
the  supreme  court  of  Illinois  said :  "The  council  cast 
upon  the  taxpayers  an  increased  burden  .  .  .  sole- 
ly because  it  had  entered  into  a  combination  with  a 
certain  class  of  persons  doing  printing  to  restrict  the 
privilege  of  bidding  to  such  class,  instead  of  leaving 
it  open  to  all  citizens  upon  like  conditions.  Such  a 
combination  or  agreement  is  in  violation  of  common 
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right,  tends  to  create  a  monopoly,  and  can  not  be  tol- 
erated.^' 

This  ordinance  deprives  those  not  using  the  union 
label  of  the  right  of  pursuing  their  business  avocation, 
to  the  extent  that  their  bids  for  public  printing  will 
not  be  accepted. 

In  Appeal  of  Durach,  62  Pa.,  495,  the  supreme  court 
of  Pennsylvania,  in  referring  to  such  legislation,  used 
the  following  language:  "Legislation  either  to  bene- 
fit or  burden  particular  classes,  under  the  idea  that  it 
is  for  the  good  of  the  State  at  large,  infringes  upon 
the  natural  and  guaranteed  right  of  'acquiring,  pos- 
sessing and  protecting  property,'  subject  only  to  fair 
and  equal  contributions  to  the  just  and  necessary  ex- 
penses of  a  government,  in  the  exercise  of  its  proper 
and  legitimate  functions.  A  government,  which  as- 
sumes the  office  of  controlling  and  directing  the  law- 
ful industry  of  the  citizens  into  the  channels  which  it 
may  choose  to  deem  best,  assumes  what  does  not  legit- 
imately belong  to  it." 

In  the  case  of  Citizens^  Savings  &  Loan  Association 
V.  City  of  Topeka,  20  Wall.,  655  (22  L.  Ed.,  455),  the 
court  said :  "To  lay  with  one  hand  the  power  of  the 
government  on  the  property  of  the  citizen,  and  with 
the  other  to  bestow  it  upon  favored  individuals,  to 
aid  private  fortunes,  is  none  the  less  a  robbery  because 
it  is  done  under  the  form  of  law,  and  is  called  *taxa- 
tion.'  This  is  not  legislation.  It  is  a  decree  under 
legislative  form." 
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In  State  v.  Loomis,  115  Mo.,  307  (22  S.  W.,  350,  21 
L.  R.  A.,  789),  Chief  Justice  Black  said:  "Liberty, 
as  we  have  seen,  includes  the  right  to  contract  as  oth- 
ers may,  and  to  take  that  right  away  from  the  class  , 
of  persons  following  lawful  pursuits  is  simply  depriv- 
ing such  persons  of  a  time-honored  right  which  the 
constitution  undertakes  to  secure  to  every  citizen.'* 

In  the  case  of  Yick  Wo  v.  Hopkins,  reported  in  118 
U.  S.,  356  (6  Supt.  Ct.,  1064;  30  L.  Ed.,  220),  the  su*  j 

preme  court  holds  that  the  ordinance  of  a  city  which  i 

makes  arbitrary  and  unjust  discrimination  between 
persons  is  a  violation  of  the  rights  and  privileges 
guaranteed  in  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  ^ 

The  answer  is  made  that  the  nonunion  citizen  is 
not  deprived  of  the  right  to  contract  for  this  work  by 
this  ordinance,  except  by  his  own  act  in  refusing  to 
join  the  union.  So  any  man.  could  become  a  Demo- 
crat, a  Presbyterian,  or  a  Catholic.  And  should  a 
law  limit  public  work  to  any  one  of  these  classes,  the 
individual  could  bring  himself  within  the  privileged 
class  by  joining  it     But  he  is  not  compelled  to  do  this. 

In  re  Jacobs,  98  N.  Y.,  98  (50  Am.  Rep.,  636),  the 
court  of  appeals  said:  "Liberty,  in  its  broad  sense, 
as  understood  in  this  country,  is  not  freedom  from 
actual  servitude,  imprisonment,  or  restraint,  but  the 
right  of  one  to  live  and  work  where  he  will,  to  earn  his 
livelihood  in  any  lawful  calling,  and  to  pursue  any 
lawful  trade  or  vocation.    All  laws,  therefore,  which 
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impair  or  trammel  these  rights,  which  limit  one  in  his 
choice  of  a  trade  or  profession,  or  confine  him  to  work 
or  live  in  a  specified  locality,  or  exclude  him  from  his 
own  house,  or  restrain  his  otherwise  lawful  move- 
ments, except  such  as  may  be  passed  in  the  exercise  by 
the  legislature  of  the  police  power,  are  infringements 
upon  his  fundamental  rights  of  liberty,  which  are 
under  constitutional  protection." 

In  People  V.  Gillson,  109  N.  Y.,  389  (17  N.  E.,  343, 
4  Am.  St.,  Rep.,  465),  it  was  said :  "It  is  quite  clear 
that  some  one  or  all  of  these  fundamental  and  valuable 
rights  are  invaded,  weakened,  limited,  or  destroyed  by 
the  legislation  under  consideration.  It  is  evidently 
of  that  kind  which  has  been  so  frequent  of  late,— a 
kind  which  is  meant  to  protect  some  class  in  the  com* 
munity  against  fair,  free,  and  full  competition  of  some 
other  class ;  the  members  of  the  former  class  thinking 
it  impossible  to  hold  against  such  competition,  and 
therefore  flying  to  the  legislature  to  secure  some  en- 
actment which  shall  operate  favorably  to  them,  or  un- 
favorably to  their  competitors  in  the  commercial,  agri- 
cultural, manufacturing,  or  producing  fields." 

In  Butchet-'s  Union  Slaughter  House  &  Live  Stock 
Landing  Co.  v.  Crescent  City  Live  Stock  Landing  d 
Slaughter  House  Co.,  Ill  U.  S.,  746  (4  Sup.  Ct.,  652; 
28  L.  Ed.,  585),  the  court  said:  "A  monopoly  is  de- 
fined to  be  an  institution  or  allowance  from  the  sover- 
eign power  of  the  State,  by  grant,  commission  or  other- 
wise, to  any  person  or  corporation,  for  the  sole  buy- 
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ing,  selling,  making,  working,  or  using  of  anything, 
whereby  any  person  or  persons,  bodies  politic  or  cor- 
porate, are  sought  to  be  restrained  of  any  freedom  or 
liberty  they  had  before,  or  hindered  in  their  lawful 
trade.  All  grants  of  this  kind  are  void  at  common 
law,  because  they  destroy  the  freedom  of  trade,  dis- 
courage labor  and  industry,  restrain  persons  from  get- 
ting an  honest  livelihood,  and  put  it  in  the  power  of 
the  grantees  to  enhance  the  price  of  commodities. 
They  are  void  because  they  interfere  with  the  liberty 
of  the  individual  to  pursue  a  lawful  trade  or  employ- 
ment." 

In  Fishburn  v.  City  of  Chicago,  111  111.,  338  (49 
N.  E.,  532;  39  L.  R.  A.,  482;  63  Am.  St.  Rep.,  236), 
the  court  said :  "It  is  a  well-settled  general  rule  that 
all  contracts  in  which  the  public  are  interested  which 
will  tend  to  prevent  competion  are  void." 

And  in  (Jity  of  Chicago  v.  Rumpff,  45  111.,  90  (92 
Am.  Dec,  196),  the  court  said:  "It  is  believed  that 
the  result  of  the  authorities  warrants  the  assertion 
that  corporate  franchises,  whether  municipal  or  pri- 
vate, are  conferred  in  trust  for  the  benefit  of  the  en- 
tire body  of  corporators,  and  must,  like  all  trusts,  be 
exercised  with  prudence  and  discretion.  Hence  their 
by-laws  must  be  reasonable ;  and  such  as  are  vexatious, 
unequal  or  oppressive  or  are  manifestly  injurious  to 
the  interest  of  the  corporation,  are  void,  and  of  the 
same  character  are  all  by-laws  in  restraint  of  trade, 
or  which  necessarily  tend  to  create  a  monopoly." 
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And  to  the  same  effect  is  People  v.  Chicago  Oas 
Trust  Co.,  130  111.,  268  (22  N.  E.,  798,  8  L.  R.  A.,  497, 
17  Am.  St.  Rep.,  319) ;  Foss  v.  Cummings,  149  111.,  353 
(36N.  E.,553). 

In  City  of  Cairo  v.  Feuchter,  169  111.,  166  (42  N.  E., 
308),  the  court  said:  "A  city  ordinance  which  un- 
justly discriminates  between  persons  coming  within 
the  same  class,  and  imposes  burdens  on  some  from 
which  others  are  by  its  terms  exempt,  is  void." 

The  ordinance  under  discussion  does  not  undertake 
to  fix  a  standard  of  quality,  but  it  singles 
out  a  certain  class,  and  requires  the  board  of 
public  works  to  purchase  from  that  class,  and  from 
no  other.  This  is  an  arbitrary  descrimination,  and 
the  city  has  no  authority  or  power  to  pass  such  an 
ordinance.  City  of  Chicago  v.  Rumpffy  45  111.,  90  (92 
Am.Dec.,196) ;  Tugman  v.  City  of  Cfcicofiro, 78 111., 405; 
City  of  Hannibal  v.  Missouri  &  K.  Tel.  Co.,  31  Mo. 
App.,  23,  32,  33;  Allgeyer  v.  Louisiana,  165  U.  S., 
578,  589  (17  Sup.  Ct.,  427,  41  L.  Ed.,  832) ;  Yick  Wo 
V.  Hopkins,  118  U.  S.,  370,  371  (6  Sup.  Ct,  1064,  30 
L.  Ed.,  220) ;  1  Dill.  Mun.  Corp.,  (4th  Ed.)  sec.  322; 
Kansas  City  v.  Sutton,  52  Mo.  App.,  398,  400 ;  River 
Rendering  Co.  v.  Behr,  77  Mo.,  91  (46  Am.  Rep.  6) ; 
City  of  St.  Louis  v.  Russell,  116  Mo.,  248,  258  (22  S. 
W.,  470,  20  L.  R.  A.,  721) ;  Eden  v.  People,  161  111., 
296  (43  N.  E.,  1108,  32  L.  R.  A.,  659,  52  Am.  St.  Rep., 
365). 

The  various  reasons  assigned  in  these  cases  are  that 
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8uch  ordinances  tend  to  create  a  monopoly ;  that  they 
are  class  legislation,  discriminative  in  their  charac- 
ter; that  they  prevent  parties  from  an  equal  enjoy- 
ment of  their  property  and  business,  and  deprive  per- 
sons of  their  property  rights,  in  violation  of  the  con- 
stitution, by  restricting  trade  and  the  free  use  of  prop- 
erty on  equal  terms  with  others. 

Municipal  corporations  have  power  to  pass  ordi- 
nances, but,  in  order  to  be  enforceable,  they  must  be 
l^al,  reasonable,  constitutional,  and  not  contrary  to 
valid  charter  provisions;  and,  if  they  do  not  comply 
with  these  requirements,  they  will  be  set  aside  by  the 
courts  as  invalid  and  illegal.  The  basic  idea  under- 
lying all  these  decisions  is  that  municipal  powers  are 
delegated  to,  and  held  in  trust  by,  the  corporation, 
to  be  exercised  for  the  benefit  of  all  the  in- 
habitants of  the  municipality,  equally  and  impartial- 
ly. 1  Dill.  Mun.  Corp.,  3556;  People  v.  Armstrong 
(Mich.),  16  Am.  St  Rep.,  584,  note,  s.  c.  41  N.  W., 
275,  2  L.  R.  A.,  721 ;  Anderson  v.  City  of  ^Yellington 
(Kan.),  19  Pac,  719  (2  L.  R.  A.,  110, 10  Am.  St  lleih, 
175) ;  Ward  v.  Mayor,  35  Am.  Rep.,  702  note;  Robin- 
son V.  City  of  Franklin,  34  Am.  Dec.,  633  note;  City 
of  Tarkio  v.  Cook  (Mo.),  25  S.  W.,  202,  41  Am.  St 
Rep.,  678;  Champter  v.  City  of  Greencastle  (Ind.),  35 
N.  E.,  14,  24  L.  R.  A.,  768,  46  Am.  St  Rep.,  390; 
Long  V.  Taxing  Dist.,  7  Lea,  137  (40  Am.  Rep.,  55), 
and  cases  cited;  Smith  v.  City  of  Knoxville,  3  Head, 
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245;  Maxwtll  v.  Joneshoro,  11  Heisk.,  257;  Trigally 
V.  City  of  Memphis,  6  Cold.,  382. 

The  provisions  of  the  charter  are  mandatory,  and 
must  be  obeyed  by  the  city  and  its  agents ;  and,  if  in 
conflict  with  an  ordinance,  the  charter  must  prevail. 
Worthington  v.  City  of  Boston,  152  U.  S.,  695  (14 
Sup.  Ct.,  737;  38  L.  Ed.,  603) ;  Zottntim  v.  City  an4 
County  of  San  Francisco,  81  Am.  Dec,  96 ;  Whitney 
V.  Village  of  Hudson,  69  Mich.,  189  (37  N.  W.,  184) ; 
McDonald  v.  City  of  New  York,  23  Am.  Rep.,  144; 
City  of  Lancaster  v.  Miller,  58  Ohio  St.,  558  (51  N.  E., 
52) ;  Addis  v.  City  of  Pittsburg,  85  Pa.,  379. 

It  is  insisted,  however,  for  the  city,  that,  if  the  or- 
dinance is  invalid  (and  its  invalidity  is  now  virtually 
conceded),  still  the  complainants  contracted  to  fur- 
nish the  material  with  the  label  upon  it,  and,  not  hav- 
ing complied  with  this  contract,  they  can  not  recover 
upon  it. 

Complainants  insist  that  the  requirement  of  the  la- 
bel was  a  nullity,  and,  as  a  matter  of  fact,  did  not 
constitute  a  part  of  their  bid  as  it  was  made  and  ac- 
cepted, and  the  contract  having  been  awarded  to  them, 
and  the  material  having  been  furnished,  in  all  re- 
spects complying  with  the  specifications,  except  the 
label,  they  are  entitled  to  disregard  the  void  and  il- 
legal requirement,  and  recover  for  the  goods.  The 
advertisement  of  the  city  for  the  work  contained  no- 
tice that  "all  work,  before  acceptance,  must  have  the 
union  label." 
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In  making  their  bid,  the  complainants  specified 
the  goods  to  be  furnished,  item  by  item,  and  offered 
to  furnish  such  goods,  but  made  no  express  stipu- 
lation to  attach  the  union  label ;  and  they  insist  that 
the  latter  stipulation  is  not  part  of  the  specification, 
and  was  not  assented  to  and  made  a  part  of  the  con- 
tract. 

The  court  is  of  opinion  that  the  provision  in  the 
contract  and  advertisement  that  the  goods  would  bear 
the  union  label  was  invalid,  ill^al  and  void,  and  that 
bidders  were  not  bound  by  the  provision,  but  might 
ignore  the  same  in  making  their  bids,  and  refuse  to 
comply  with  the  same  in  executing  their  contract. 
The  majority  of  the  court  is  further  of  opinion  chat 
the  insertion  of  this  provision  in  the  contract  and  ad- 
vertisement can  not,  in  the  absence  of  proof,  be  pre- 
sumed to  have  interfered  with  the  competitive  bid- 
ding, since  all  bidders  must  be  assumed  to  have  known 
that  the  provision  was  illegal  and  could  not  be  en- 
forced. 

This  being  so,  the  contract  and  bidding  must  be 
treated  as  though  no  such  condition  was  attached  to 
them,  and  the  complainants  having  made  the  lowest 
bid,  and  having  been  awarded  the  contract,  and  hav- 
ing executed  the  same  in  all  respects  according  to 
the  specifications,  except  the  requirement  as  to  the 
label,  the  city  is  legally  obligated  and  bound  to  ac- 
cept and  pay  for  the  goods,  and  complainants  are  en- 
titled to  recover  the  stipulated  price;  and  the  decree 

OmUM  I'll 
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of  the  court  of  chancery  appeals  is  reversed^  and  the 
decree  of  the  chancellor  is  affirmed,  and  the  city  will 
pay  all  the  costs  of  the  same. 

Mb.  Justice  Wilkes  delivered  the  following  dis- 
senting opinion: 

I  do  not  concur  in  the  conclusion  reached  by  the 
court  I  am  of  opinion  the  ordinance  in  question 
is  void  for  the  reasons  stated  in  the  opinion  of  the 
majority,  but  I  think  the  legal  and  logical  consequence 
is  that  the  letting  of  the  contract  under  it  was  iU^al, 
and  complainants  are  not  entitled  to  recover  upon 
such  illegal  contract  of  letting.  City  of  MempJUs  v. 
Memphis  Gayoao  Oas  Co.,  9  Heisk.,  532. 

The  provision  of  the  charter  relating  to  the  letting 
of  contracts  is  mandatory  and  controlling,  and  the 
bidding,  not  having,  in  my  opinion,  been  open  to  free 
and  unrestricted  competition,  was  ill^al,  and  gave 
no  rights  and  imposed  no  liability,  even  though  fully 
performed  by  either  party.  City  and  County  of  San 
Francisco  v.  Broderick,  125  Cal.,  188  (57  Pac.,  887) ; 
McBrian  v.  City  of  Grand  Rapids,  56  Mich.,  95  (22 
N.  W.,  206) ;  McDonald  v.  City  of  New  York,  23  Am- 
Rep.,  144 ;  Zottman  v.  City  and  County  of  San  Fran- 
ciscoy  81  Am.  Dec.,  96. 

In  McDonald  v.  City  of  New  Torky  23  Am.  Rep., 
144,  the  court  held  (Judge  Polger  delivering  the  opin- 
ion) that,  when  the  charter  of  a  city  prohibited  it 
from  incurring  liability  except  in  a  specified  man- 
ner, the  city  was  not  liable  where  the  method  pre- 
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scribed  in  the  charter  was  not  followed.  This  is  the 
nile  laid  down  by  the  snpreme  court  of  the  United 
States  in  Bank  v.  Dandridge,  12  Wheat.,  70  (6  L. 
Ed.,  552). 

In  Zottman  v.  City  and  County  of  San  Francisco, 
81  Am.  Dec.,  96,  it  wafi  held  (Chief  Justice  Field 
delivering  the  opinion  of  the  court)  that  the  charter 
of  a  municipality  is  the  source  of  its  power,  and,  when 
the  mode  in  which  its  power  on  any  given  subject  can 
be  exercised  is  prescribed  by  its  charter,  the  mode 
must  be  followed,  or  the  municipality  will  not  be 
bound.  It  would  seem  to  follow,  as  an  inevitable  con- 
clusion, that  a  contract  made  in  violation  of  a  char- 
ter provision  can  not  be  ground  for  any  liability 
against  the  corporation,  and  such  contract  can  not 
be  ratified  by  any  subsequent  act  of  the  municipal 
authorities.  See,  also.  City  of  Memphis  v.  Memphis 
Gayoso  Gas  Co.,  9  Heisk.,  532.  Chief  Justice  Mar- 
shall, in  Head  v.  Insurance  Co.,  2  Cranch,  127  (2  L. 
Ed.,  229),  said :  "Thp  act  of  incorporation  is  to  them 
an  enabling  act.  It  gives  them  all  the  power  they 
possess.  It  enables  them  to  contract,  and,  when  it 
prescribes  to  them  a  mode  of  contracting,  they  must 
observe  the  mode,  as  the  instrument  no  more  creates 
a  contract  than  if  the  body  had  never  been  incorpor- 
ated.'^ See,  also,  McCracken  v.  City  of  San  Fran- 
cisco, 16  Cal.,  591;  louxi  Railroad  Land  Co.  v.  Sac 
Co.,  39  Iowa,  149;  Carron  v.  Martin,  69  Am.  Dec., 
584,  note;  Ferguson  v.  Halsell,  47  Tex.,  423. 
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The  requirement  inserted  in  the  advertisement  for 
sealed  bids,  containing  the  provision  that  the  work 
should  bear  the  union  label,  was  calculated  to  deter 
free  and  competitive  bidding.  Even  though  we  as- 
sume that  all  bidders  knew  the  provision  to  be  ill^al 
and  void  (a  violent  presumption),  still  it  is  appar- 
ent that  for  such  a  small  bill  no  bidder  would  care 
to  incur  the  trouble  and  expense  of  litigation  likely 
to  follow  a  defiance  of  the  provision. 

It  is  safe  to  presume  that  complainant  would  not 
have  done  so,  except  to  test  the  question  involved, 
and  the  record  indicates  that  such  was  the  purpose 
(and  not  an  illegal  one)  of  the  complainant  in  becom- 
ing a  bidder  and  making  the  contract. 

The  doctrine  is  tersely  stated  in  20  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  p.,  1166,  as  follows:  "A  fair 
competition  among  the  bidders  is  the  prime  object 
of  such  provisions,  and  anything  which  tends  to  im- 
pair this  is  illegal.  So  is  a  requirement  that  each  bid- 
der shall  agree  not  to  employ  any  one  not  belonging 
to  organizations  approved  by  certain  building  trade 
councils."  Elliott  v.  City  of  Pittsburg,  6  Pa.  Dist, 
R.,  455;  Van  Reipcu  v.  Jersey  City,  58  N.  J.  Law, 
262  (33  Atl.,  740) ;  McClotid  v.  City  of  Columbus. 
54  Ohio  St.,  439  (44  N.  E.,  95),  cited  in  20  Am.  & 
Eng.  Enc.  Law  (2d  Ed.),  p.  1166. 

I  concur,  therefore,  with  the  majority  in  holding 
the  ordinance  invalid,  bnt  I  am  of  opinion  the  lettinj^ 
was  illegal,  and  no  right  exists  in  either  party  to  en- 
force it.    Justice  McAlister  joins  me  in  this  dissent. 
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Crockett  v.  McLanahan. 
{Nashville.    December  Term,  1902.) 

1.    ELEOTIOHB.    Bill   attacking    result  of,   on   account    of 
illegal  rotes— names  of  voters  pertinent  to  issue. 

In  a  bill  filed  to  enjoin  an  issue  of  municipal  bonds  claimed 
to  have  been  voted  in  aid  of  a  railroad,  and  challenging  the 
election  on  the  ground  that  the  bonds  or  municipal  aid  sub- 
scription had  not  been  carried  by  a  three-fourths  majority  of 
the  legal  voters,  as  required  by  statute,  it  is  necessary  to  set 
out  specifically  the  names  of  the  illegal  or  disqualified  voters 
in  order  that  an  issue  in  respect  of  their  qualification  may 
be  made.     {Posty  p.  524.) 

Cases  cited:  Moore  v.  Sharp,  98  Tenn.,  493;  Blackburn  v, 
Vick,   2   Helsk.,   383. 

8.    LIBXL.    Pleadings  privileged  when— Pertinency  the  test. 

In  an  action  for  libel  based  on  alleged  defamatory  matter  con- 
tained in  pleadings,  the  cardinal  inquiry  is  whether  such 
matter  is  pertinent  to  the  issue  involved;  if  it  Is,  or  fairly 
supposed  to  be  so,  the  pleading  is  absolutely  privileged. 
(Post,  pp.  522-526.) 

Cases  cited:  Lea  v.  White,  4  Sneed,  111;  Shaddon  i;.  McEl- 
wee,  86  Tenn.,  152;  Jones  v.  Brownlee  (Mo.),  6il  S.  W. 
Rep.,  795;    53  L.  R.  A.,  448. 

8.    8AMB.    Same.    Pertinency  of,  to  be  determined  by  court. 

In  an  action  for  libel,  it  is  a  question  for  the  court  to  deter- 
mine whether  the  alleged  libelous  matter  in  a  pleading  is 
'pertinent  to  the  issue  in  that  suit:   and  by  pertinency  of 
matter  to  the   Issue   is  meant   probable   cause.     (Post,  pp, 
521,  526.) 

Note. — ^As  to  privilege  of  defamatory  words  in  pleading,  see 
note  to  Randall  r.  Hamilton  (La.),  22  L.  R.  A.,  649. 
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4.  8A1CB.    DEOLA&ATION.    What  averments  therein  not 
admitted  by  demurrer. 

It  is  well  settled  that  a  demurrer  to  a  declaration  does  not  ad- 
mit inferences  from  the  facts  or  conclusions  of  law  averred 
therein.     (Post,  pp.  525,  526.) 

Oases  cited:  Park  v,  Kelly  Axe  Co.,  49  Fed.  Rep,,  618;  Kent 
V.  Lake,  etc.,  Co.,  144  U.  S.,  75;  Hopper  v.  Covington,  118  U. 
S.,  148;  Greef  v.  Society  (N.  Y.),  54  N.  B.,  714,  46  L.  R. 
A.,  288,  73  Am.  St.  Rep.,  659. 

5.  SAME.    Same.    Same. 

Neither  are  the  averments  in  a  declaration  as  to  the  meaning 
and  construction  of  a  writing  or  record  upon  which  the  ac- 
tion is  based  admitted  by  a  demurrer.     (Post,  p,  525.) 

Cases  cited:     National  Park  Bank  v,  Halle,  30  111.  App.»  17; 


I 


L.  ft  N.  R.  R.  Co.  V.  Palmes,  109  U.  S.,  244.  | 

6.  SAICB.    Pleadings  abaolutely  privileged— Ho  action  what-  I 
soever  thereon. 

The  immunity  which  the   law  confers  upon  the  pleader  of  j 

matters  absolutely  privileged,  e.  g.,  matter  pertinent  to  the 
issues  involved,  is  a  shield  of  defense  against  not  only  a  party  | 

to  the  record,  but  a  stranger  thereto.     {Post,  pp.  521-526.) 

Cases  cited  and  approved:  Cooley  v.  Galyon,  109  Tenn.,  1; 
Henderson  i7.  Broomhead,  4  Hurl,  ft  N.  (Eng.  E«xch.),  569. 

Case  overruled  on  this  point:    Ruohs  v.  Backer,  6  Heisk.,  395;  j 

19  Am.  Rep.,  598. 

7.  SAME.    Application  of  principles  to  case  in  judgment. 

Defendant  herein  filed  a  bill  in  equity  to  enjoin  the  issuance 
of  bonds  of  the  city  of  Nashville  in  aid  of  the  Nashville  ft 
Clarksville  Railroad  Company,  authorized  to  be  issued  by  an 
apparent  three-fourths  majority  of  the  voters  of  said  city 
at  an  election  held  for  that  purpose;  one  of  the  grounds  upon 
which  said  bill  was  predicated  was  that  the  bonds,  or  munici- 
pal subscription,  has  not  received  the  necessary  three-fourths 
majority  of  legal  votes,  and,  in  support  of  this  contention.  It 
was  averred  that  plaintifT  herein  (and  a  large  number  of 
others)  had  illegally  voted  in  said  election;  whereupon 
plaintiff  herein  brought  this  action  for  libel,  alleging  in  bis 
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declaration,  in  substance,  that  defendant  had  charged  him 
with  being  guilty  of  a  misdemeanor  and  a  violation  of  the 
oriminal  laws  of  the  State  and  that  said  charge  was  made 
"falsely,  recklessly,  wantonly  .  .  .  and  without  probable 
cause,  and  not  under  such  circumstances  as  created  a  be- 
lief in  the  mind  of  defendant,  herein,  that  it  was  true." 
The  defense,  interposed  by  demurrer,  was  that  the  alleged 
libelous  matter  was  absolutely  privileged.  The  circuit 
judge  sustained  the  demurrer  and  plaintiff  appealed. 

Held:  1st  That  the  demurrer  to  the  declaration  did  not  ad- 
mit the  allegation  that  the  charge  complained  of  was  made 
without  probable  cause,  that  being  a  question  of  law. 

2d.  That  the  question  of  the  legality  of  plaintiff's  vote  was 
pertinent  to  the  issues  in  the  bond  suit  and  the  allegations 
of  the  bill  in  respect  thereto  were  absolutely  privileged  and 
no  action  could  be  based  thereon  by  plaintiff  though  a 
stranger  to  that  suit. 


FROM  DAVIDSON. 


Appeal  from  Circuit  Court  of  Davidson  County. 
John  W.  Childress,  Judge. 

W.  H.  Washington  and  J.  M.  Head,  for  Crockett. 

J.  C.  Bradford  and  John  J.  Vertrbbs,  for  Mc- 
Lanahan. 

Mr.  Justice  McAlister  delivered  the  opinion  of 
the  Court. 

The  question  presented  for  our  determination  upon 
this  record  is  whether  a  party  to  a  judicial  proceed- 
ing is  liable  in  damages  to  a  stranger  to  the  record 
for  defamatory  matter  alleged  in  the  pleading  con- 
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ceming  him,  or  whether  said  matter,  being  pertinent 
and  relative  to  the  issue,  is  not  absolutely  privileged. 
The  allegations  of  the  declaration  are  that  on  June 
2,  1902,  the  defendant,  J.  Craig  McLanahan,  filed  a 
bill  in  the  United  States  circuit  court  for  the  Middle 
District  of  Tennessee,  in  which  it  was  averred  that 
on  the  8th  of  August,  1901,  an  election  was  held  in 
the  city  of  Nashville  to  determine  whether  the  city 
should  subscribe  one  million  dollars  of  the  capital 
stock  of  the  Nashville  &  Clarksville  Railroad  Com- 
pany, and  that  at  said  election  the  plaintiff  (Crock- 
ett) was  an  illegal  voter,  for  the  reason  that,  after 
being  registered  in  the  twentieth  ward,  he  had 
changed  his  residence,  and  had  not  again  registered 
twenty  days  before  said  election,  as  required  by  law, 
and  yet  cast  his  vote  at  said  railroad  election.  It  is 
alleged  that  defendant  (McLanahan)  in  said  bill 
meant  to  charge  that  plaintiff  (Crockett)  was  an  il- 
legal voter  in  said  election,  and  guilty  of  a  high  mis- 
demeanor and  a  violation  of  the  criminal  laws  of 
Tennessee.  It  is  allied  in  the  second  count  of 
plaintiff's  declaration  that  said  allegations  were  made 
falsely,  recklessly,  wantonly,  with  actual  malice,  and 
in  bad  faith ;  that  they  were  made  without  probable 
cause,  and  not  under  such  circumstances  as  reason- 
ably created  a  belief  in  the  mind  of  defendant  (Mc- 
Lanahan) that  they  were  true.  It  is  further  alleged 
that  plaintiff  was  not  a  party  to  said  suit  in  the  fed- 
eral court  and  had  no  interest  in  it.    A  demurrer  was 
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interposed  to  this  declaration,  which  assigned  the  fol- 
lowing causes,  to-wit:  "(1)  It  shows  on  its  face  that 
the  alleged  libelous  publication  is  an  averment  in  a 
bill  filed  by  this  defendant  and  others,  as  complain- 
ants, in  the  circuit  court  of  the  United  States  for  the 
Middle  District  of  Tennessee,  against  the  Tennessee 
Central  Railroad  et  ah,  to  enjoin  the  issuance  of  bonds 
by  the  mayor  and  city  council  of  Nashville  in  pay- 
ment  of  a  subscription  to  the  capital  stock  of  said 
railway,  upon  the  ground,  among  others,  that  said 
subscription  did  not  receive  the  requisite  three-fourths 
of  the  votes  cast  at  the  election  held  with  respect 
thereto,  and  that  plaintiff's  vote  and  the  votes  of 
others  were  counted  for  said  proposition  when  they 
were  illegal  and  void,  for  that  said  voters  were  not 
duly  registered  and  voted  in  wards  in  which  they  did 
not  reside.  Defendant  says  that  the  alleged  illegal, 
libelous  statement  is  a  pleading  in  a  judicial  proceed- 
ing in  said  court,  which  does  not  assail  the  plaintiff's 
character,  and  therefore  is  absolutely  privileged,  and 
that  this  suit  can  not,  for  that  reason,  be  maintained 
against  him.  (2)  The  declaration  does  not  show  that 
said  suit  is  still  pending,  undetermined,  and  that, 
therefore,  this  suit  is  premature,  and  can  not  now  be 
prosecuted  against  this  defendant."  At  the  Septem- 
ber term,  1902,  of  the  circuit  court  of  Davidson  coun- 
ty, Hon.  John  W.  Childress,  presiding,  the  demurrer 
was  sustained  and  the  suit  dismissed.    Plaintiff  ap- 
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pealedy  and  has  assigned  as  error  the  action  of  the  cir- 
cuit court  in  sustaining  the  demurrer. 

The  determinative  question  of  law  arising  upon  the 
pleadings  is  whether  the  alleged  defamatory  matter 
was  absolutely,  or  only  conditionally,  privileged.  The 
rule  on  this  subject  at  common  law  was  thus  stated 
by  Mr.  Townshend  in  his  work  on  Slander  and  Libel 
(4th  Ed.,  sec.  221),  viz. :  "In  a  civil  action,  whatever 
the  complainant  may  allege  in  his  pleading  in  con- 
nection with  his  grounds  of  complaint,  can  never  give 
a  right  of  action  for  libel.  The  immunity  thus  en- 
joyed by  a  party  complaining  extends  also  to  a  party 
defending.  Whatever  one  may  allege  in  his  pleading 
by  way  of  defense  to  the  charge  brought  against  him, 
or  by  way  of  countercharge,  counterclaim,  or  set-oflf, 
can  never  give  a  right  of  action."  This  rule  was  adopt- 
ed in  this  State  at  an  early  day,  but  it  was  coupled 
with  the  qualification  that  the  allied  defamatory 
matter  must  be  pertinent  or  material  to  the  subject 
of  inquiry  in  the  particular  litigation. 

In  Lea  v.  Whiter  4  Sneed,  113,  it  was  said,  viz.: 
"The  communications  are,  on  account  of  the  occasion 
on  which  they  are  made,  prima  facie,  or,  as  the  books 
have  it,  'conditionally  privil^ed;  that  is,  they  do 
not  amount  to  defamation  (actionable)  until  it  ap- 
pears that  the  communication  had  its  origin  in  actual 
malice  in  fact/  In  such  cases  it  will  be  incumbent 
on  the  plaintiff  to  show,  in  addition  to  the  injurious 
publication,  malice  in  fact,  and  that  the  occasion  was 
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seized  upon  as  a  mere  pretext."  Illustrations  of  this 
class  of  communications  are  statements  in  respect  of 
the  character  of  servants,  official  communications,  re- 
ports of  judicial  proceedings,  etc.  "But,  continues 
the  court,  "there  is  another  class  of  cases  which  are 
absolutely  privil^ed  and  depend  in  no  respect  for 
their  protection  upon  their  bona  fides.  The  occasion 
is  an  absolute  privilege;  and  the  only  questions  are 
whether  the  occasion  existed,  and  whether  the  matter 
complained  of  was  pertinent  to  the  occasion.  In  this 
class  are  embraced  judicial  proceedings.  The  pro- 
ceedings connected  with  the  judicature  of  the  coun- 
try are  so  important  to  the  public  good,  the  law  holds 
that  nothing  which  may  therein  be  said  with  probable 
cause,  whether  with  or  without  malice,  can  be  slan- 
der, and  in  like  manner  that  nothing  written  with 
probable  cause  under  the  sanction  of  such  an  occasion 
can  be  a  libel.  The  pertinency  of  the  matter  to  the  oc- 
casion is  that  which  is  meant  by  probable  cause,  and 
probable  cause  is,  in  this  class  of  absolutely  privileged 
communications,  what  bona  fides  is  to  the  class  of  con- 
ditionally privileged  communications,  which  .  .  . 
are  protected  unless  there  is  malice  in  fact." 

It  will  be  observed  that  the  cardinal  inquiry  is 
whether  the  alleged  defamatory  matter  is  pertinent 
to  the  issue  involved.  As  said  by  this  court  in  Shad- 
den  V.  McElwee,  86  Tenn.,  152  (5  S.  W.,  604;  6  Am. 
St.  Rep.,  821),  "where  the  matter  alleged  is  pertinent 
to  the  issue,  or  fairly  supposed  to  be  so,  although  not 
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in  the  strictest  sense  relevant,  the  pleader  is  absolute- 
ly privileged,  although  he  may  have  entertained  senti- 
ments of  malice  to  the  adverse  party."  It  is,  more- 
ovei,  the  rule  that  the  question  of  pertinency  or  rel- 
evancy is  a  question  of  law  for  the  court.  Lea  v.  White ^ 
4  Sneed,  111;  Shadden  v.  McFAwee,  86  Tenn.,  152 
(5  S.  W.,  602;  6  Am.  St.  Rep.,  821) ;  Jofies  v.  Brown- 
lee,  (Mo.),  61  S.  W.,  795  (53  L.  R.  A.,  448). 

It  can  not  be  seriously  controverted  that  the  alle- 
gations of  the  bill  in  the  United  States  circuit  court 
with  respect  to  the  disqualifications  of  the  plaintiff 
as  an  elector  in  the  election  of  August  8,  1901,  were 
pertinent  and  relevant  to  the  matter  of  inquiry  in  that 
suit.  The  legality  of  the  election  was  challenged  in 
that  proceeding  ui)on  the  ground  that  the  munici|>al 
aid  subscription  had  not  been  carried  by  a  three- 
fourths  majority  of  the  voters,  as  required  by  law.  It 
was  necessary  that  the  bill  should  specifically  recite 
the  names  of  the  disqualified  voters,  in  order  that  an 
issue  might  be  made  in  respect  of  their  qualifications. 
Moore  v.  Sharp,  98  Tenn.,  493  (41  S.  W.,  587) ;  Bhw/c- 
burn  V.  Vick,  2  Heisk.,  383. 

The  name  of  the  plaintiff  was  included  in  a  list  of 
about  fifty  citizens  of  the  twentieth  ward,  who  were 
alleged  to  have  been  disqualified  to  vote  in  said  elec- 
tion on  account  of  a  failure  to  re-register  after  chang- 
ing their  residence  in  said  ward  twenty  days  before 
the  election.  The  matter  alleged  being  pertinent  to 
the  issue,  it  was  absolutely  privileged,  and  it  is  wholly 
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immaterial  whether  the  element  of  malice  entered  into 
the  charge.  As  said  in  Lea  v.  White,  supra :  "It  cer- 
tainly can  not  be  maintained  that,  because  a  person 
is  malicious  in  his  statements  toward  the  adverse  par- 
ty, he  will  not  be  permitted  to  set  up  in  his  defense 
any  matter  that  he  may  reasonably  suppose  would  be 
availabla" 

It  is  alleged  in  the  declaration  there  was  no  prob- 
able cause,  or  that  defendant  could  not  have  reason- 
ably supposed  it  necessary  in  his  case,  to  have  al- 
leged the  libelous  matter.  It  is  said  tfc^  demurrer 
admits  this  allegation.  It  is  well  settled  that  "a  de- 
murrer does  not  admit  inferences  from  facts,  nor  con- 
clusions of  law  averred."  6  Ency.  Plead.  &  Prac, 
336;  Park  v.  Kelly  Axe  Co.,  1  0.  C.  A.,  395  (49  Fed., 
018) ;  Kent  v.  Lake  Sup.  Ship  Canal  Co.,  144  U.  S., 
75  (12  Sup.  Ct,  650;  36  L.  Ed.,  352) ;  Foster's  Fed. 
Practice,  sec.  106;  Hopper  v.  Toion  of  Covington,  118 
U.  S.,  148,  151  (6  Sup.  Ct,  1025;  30  L.  Ed.,  190) ; 
Oreeff  v.  Societj/  (N.  Y.),  54  N.  E.,  712  (46  L.  R. 
A.,  288;  73  Am.  St.  Rep.,  659). 

"Averments  in  a  declaration  as  to  the  meaning  and 
interpretation  of  a  writing  attached  thereto,  or  ex- 
hibited, are  not  admitted  by  a  demurrer."  National 
Park  Bank  v.  Halle,  30  111.  App.,  17;  6  Ency.  Plead. 
&  Prac,  337,  397 ;  Foster's  Fed.  Practice,  sec.  106. 

"Neither  does  a  demurrer  admit  matters  averred  in 
the  declaration  contrary  to  law."  L.  £  N.  R.  R.  Co. 
v.  Palmes,  109  U.  S.,  244  (3  Sup.  Ct.,  193;  27  L.  Ed., 
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922) ;  6  Ency.  Plead.  &  Prac,  338,  398;  Foster's  Fed. 
Practice,  sec.  106 ;  Hooper  v.  Toivn  of  Covington,  118 
U.  S.,  148,  151  (6  Sup.  Ct,  1025;  30  L.  Ed.,  190). 

As  already  seen,  the  pertinency  of  the  matter  to  the 
occasion  is  that  which  is  meant  by  probable  cause. 
The  pertinency  of  the  matter  to  the  issue  presented 
is  a  matter  for  the  court,  and  the  demurrer  does  not 
admit  the  want  of  probable  cause,  or  any  other  con- 
clusion of  law  which  must  be  drawn  by  the  court. 
We  think,  as  matter  of  law,  the  alleged  defamatory 
matter  was  absolutely  and  unqualifiedly  privil^ed. 

But  it  is  insisted  on  behalf  of  plaintiff  in  error  that 
the  present  case  falls  within  an  exception  to  the  gen- 
eral rule  which  was  recognized  and  established  by 
this  court  in  Ruohs  v.  Backer,  6  Heisk.,  395  (19  Am. 
Rep.,  598).  In  that  case  it  was  held  that  the  rule  as 
to  parties  does  not  apply  to  strangers  to  the  record, 
and  such  statements,  although  pertinent,  are  only  con- 
ditionally privileged.  The  facts  of  that  case  were  that 
Ruohs,  as  next  friend  of  two  young  girls,  filed  a  peti- 
tion in  the  county  court  of  Hamilton  county,  in  which 
he  asked  the  removal  of  their  guardian  upon  the 
ground  alleged  that  'the  guardian  has  had  in  his 
family  a  girl  who  is  now  probably  over  sixteen  years 
of  age,  who  came  to  live  with  him  about  the  age  of 
thirteen  years,  and  has  remained  in  his  family  ever 
since.  Her  reputation  is  ruined,  and  she  is  now  an  ex- 
ample of  shame  and  prostitution."  The  court  said, 
viz. :    "Having  the  undoubted  right  to  present  the  pe- 
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tition,  the  question  recurs,  was  the  reason  assigned  by 
the  plaintiff  in  error  to  the  county  court  for  the  re- 
moval of  the  guardian  such  a  reason  as  he  might  law- 
fully assign,  and  his  petition  a  privileged  communica- 
tion within  the  meaning  of  the  law? 

"Although  there  are  authorities  which  would,  per- 
haps, sustain  the  petition  to  the  county  court  as  fall- 
ing within  the  definition  of  absolutely  privileged  com- 
munications, this  court  is  of  opinion  that  a  distinc- 
tion should  be  taken  between  statements  made  in  the 
course  of  judicial  proceedings  relative  to  the  parties 
thereto  and  those  which  relate  to  strangers  to  the 
record,  and  that  the  protection  of  private  character, 
as  well  as  the  peace  of  society,  require  that  imputa- 
tions against  persons  having  no  connection  with  the 
judicial  proceeding  should,  even  when  properly  relat- 
ing to  such  proceeding,  be  considered  as  falling  within 
the  class  of  conditionally  privileged  communications." 

The  case  of  Ruohs  v.  Backer  was  decided  in  1871  in 
an  opinion  delivered  by  Judge  Nelson.  It  has  not 
beenL  reaffirmed,  as  erroneously  stated  by  counsel,  nor 
has  it  been  distinctly  overruled.  In  the  recent  opin- 
ion of  this  court  in  the  case  of  Cooley  v. 
GalyoUy  ante,  p.  1,  decided  at  Knoxville,  Sep- 
tember term,  1902,  (70  S.  W.,  607),  a  rule 
antagonistic  to  that  laid  doAvn  in  Ruohs,  y. 
Backer  was  announced.  It  was  held  in  that  case  that 
slanderous  words  si)oken  by  a  witness  in  a  judicial 
proceeding,  which  are  relevant  and  pertinent  to  the 
subject  of  inquiry  or  responsive  to  questions,  are  ab- 
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solutely  privileged.  The  court  said,  viz. :  "It  is  im- 
material that  neither  the  plaintiff  nor  defendant  were 
parties  to  the  cause  in  which  the  defendant  was  called 
to  testify.  The  majority  of  witnesses  are  not  parties 
to  the  cause  in  which  they  are  examined,  and  facts 
in  relation  to  other  strangers  to  the  litigation  often 
become  the  subject  of  necessary  inquiry. 

"If  the  privilege  was  confined  to  the  parties,  it 
would  be  reduced  to  narrow  limits,  and  the  proper 
administration  of  justice  would  be  greatly  embarrass- 
ed and  made  diflScult." 

It  was  held  in  Henderson  v.  Broomhead,  4  Hurl.  & 
N.  (English  Exchequer),  569,  that  no  actdon  lies 
against  a  party  who  in  the  course  of  a  cause  makes 
an  affidavit  which  is  scandalous,  false  and  malicious, 
though  the  person  scandalized  and  who  complains 
is  not  a  party  to  the  cause. 

This  question  was  under  consideration  in  the 
recent  case  of  Jones  v.  Brownlee,  61  S.  W., 
795  (53  L.  JJ.  A.,  448),  a  case  from  Missouri,  in 
which  the  court  said,  viz.:  "With  the  exception  of 
Rtiohs  V.  Backer,  6  Heisk.,  395  (19  Am.  Rep.,  598), 
we  have  not  been  able  to  find  any  case,  either  in 
England  or  the  United  States,  which  holds  that  an 
absolutely  privileged  communication  made  in  a  plead- 
ing in  a  cause  ceases  to  be  such  when  written  or  spoken 
as  to  one  not  a  party  to  the  suit.  We  think  such  a 
distinction  can  not  be  made  without  disregarding  tie 
public  policy  upon  which   the  whole  rule  depends. 
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There  are  so  many  cases  in  which  the  rights  and  char- 
acter of  persons  who  are  not  parties  to  the  suit  be- 
come collaterally  the  subject  of  inquiry,  and  the  right 
to  make  such  inquiry  so  unquestionable,  that  no  good 
reason  for  making  the  exception  can  be  given  so  long 
as  the  rule  itself  is  maintained."  Again,  in  the  case 
of  Johnson  v.  Brown  et  al.^  13  W.  Va.,  136,  the  court 
wrote  as  follows :  "The  English  and  American  courts, 
as  will  be  seen  by  reference  to  many  of  the  authori- 
ties before  cited,  in  laying  down  the  rule  which  is  to 
determine  whether  libelous  matter  appearing  in  the 
conduct  or  proceedings  of  a  cause  is  or  is  not  to  be 
considered  as  absolutely  privileged,  appears  to  assume 
that  it  in  no  manner  depends  upon  whether  it  relates 
to  or  was  uttered  about  a  stranger  to  the  suit  or  other- 
wise. 

"While  in  many  cases,  as  we  have  seen,  qualifica- 
tions are  added  in  stating  the  rule  which  exempts  from 
libel  or  slander  suits  utterances  in  the  prosecution 
regularly  of  a  suit,  yet  the  qualification  that  they  must 
not  be  uttered  in  reference  to  a  stranger  to  the  suit 
is  never  added.  There  is,  nevertheless,  one  American 
case  that  decides  that  if  a  libelous  statement,  made 
in  the  course  of  judicial  proceedings,  is  made  in  re- 
gard to  a  third  person,  such  statement  is  not  an  ab- 
solutely privil^ed  publication,  but  is  only  condition- 
ally privileged,  and  is  actionable  if  made  with  malice, 
without  probable  cause,  and  under  such  circum- 
stances as  would  not  reasonably  create  the  belief  that 
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they  were  true''— citing  Ruohs  v.  Backer,  6  Heisk., 
395  (19  Am.  Rep.,  598). 

Judge  Nelson,  in  his  opinion,  states,  viz. :  ^^If  a 
guardian  may  be  removed  because  his  domestic  asso- 
ciations are  such  as  tend  to  the  corruption  and  con- 
tamination of  his  ward,  upon  what  principle  is  it  that 
the  person  seeking  his  removal  may  not  even  name 
his  associates  and  cause  their  character  to  be  inquired 
into?  There  are  many  cases  in  which  the  rights  and 
character  of  persons  who  are  not  parties  to  the  suit 
become  collaterally  the  subject  of  inquiry;  and  the 
right  in  this  case,"  continues  Judge  Nelson,  "is  un- 
questionable." 

If,  then,  the  right  to  make  the  inquiry  is  material 
and  pertinent,  why  should  not  the  rule  of  exemption 
from  liability,  grounded  on  reasons  of  public  policy, 
which  favors  a  free  and  untrammeled  investigation  in 
courts  of  judicature,  not  apply  when  the  allegation 
is  made  concerning  a  stranger,  as  if  made  against  a 
party  to  the  record?  The  exception  undertaken  to 
be  made  destroys  the  rule  and  defeats  the  objects  of 
public  policy  upon  which  it  was  founded.  It  is  not 
supported  by  any  authority,  but  is  contrary  to  the  rule 
announced  in  all  the  cases,  and  should  not  be  adhered 
to  as  a  precedent. 

The  fact  that  cases  of  hardship  may  arise,  and  per- 
sons who  have  been  defamed  in  the  course  of  judicial 
proceedings  may  be  left  remediless,  is  no  reason  why 
a  wholesome  legal  principle,  founded  upon  reasons 
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of  public  policy,  should  be  overthrown.  A  multitude 
of  instances  might  be  cited  where  the  rights  of  the  in- 
dividual are  required  to  be  sacrificed  for  the  public 
good. 

Without  further  elaboration,  we  are  of  opinion  the 
judgment  of  the  circuit  court  on  the  demurrer  was 
correct,  and  the  same  is  affirmed. 

Mr.  Justice  Wilkes  delivered  the  following  dis- 
senting opinion : 

I  can  not  concur  in  the  view  taken  by  the  majority. 
I  concede  that  the  holding  of  the  court  in  Buohs  v. 
Backer,  6  Heisk.,  395  (19  Am.  Rep.,  598),  is  contrary 
to  the  great  weight  of  authority,  though  I  must  in- 
sist the  reasoning  and  justice  of  that  holding  are  un- 
assailable and  unanswerable.  Accepting  as  law,  how- 
ever the  principle  that  statements  made  in  the  course 
of  judicial  proceedings  by  parties  in  their  defense  and 
by  witnesses  on  examination  are  absolutely  privileged, 
when  they  are  pertinent  and  relevant,  even  though 
maliciously  made,  I  think  the  present  suit  does  not 
upon  demurrer  present  such  case. 

Parties  in  their  defense  and  witnesses  in  their  ex- 
amination should  be  privileged  in  making  responses 
to  pertinent  charges  and  questions,  because  they  are 
before  the  court  upon  compulsion  and  not  upon  their 
own  motion,  and  they  have  nothing  whatever  to  do 
with  framing  the  issues  or  questions,  but  must  meet 
them  as  made  by  others. 

But  I  can  not  agree  that  a  plaintiff  may  go  into 
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court  upon  his  own  motion,  and  frame  pleadings  and 
present  issues  to  suit  himself,  and  under  the  issues 
thus  presented  libel  a  stranger  to  the  record,  and  then 
defend  himself  from  liability  upon  the  plea  that  such 
libelous  charges  are  pertinent  to  the  issues  which  he 
has  formulated. 

To  illustrate :  I  can  not  agree  that  the  purest,  most 
innocent  woman,  of  the  highest  standing,  may  with 
impunity  be  libeled  as  co-respondent  in  a  divorce 
suit  upon  grounds  of  adultery,  simply  because  such  a 
baseless  charge  is  pertinent  to  the  charge  made.  Other 
illustrations  can  be  given,  and  if  this  is  the  rule,  no 
man  or  woman  in  the  community  can  be  free  from 
malicious  and  unwarranted  attacks  upon  character 
under  the  guise  of  judicial  proceedings. 

To  make  a  practical  application  of  the  present  case: 
Mr.  McLanahan  brings  a  suit  against  the  city.  He 
charges  Mr.  Crockett,  a  stranger  to  the  record,  with 
the  crime  of  illegal  voting.  Whether  he  did  vote  il- 
legally could  be  ascertained  by  an  investigation  of 
the  registration  record.  There  is  no  allegation  that 
this  was  done.  The  charge  is  made  without  regard 
to  its  truth,  recklessly,  but,  so  far  as  we  can  see,  with- 
out actual  malice.  But,  if  done  through  malice,  the 
result  would  be  the  same;  that  is,  because  he  had 
charged  Mr.  Crockett  with  matter  pertinent  to  the 
issue  with  the  city,  he  was  privileged  to  make  it,  even 
though  made  ignorant ly,  recklessly,  or  with  express 
malice. 


i 
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In  such  case,  when  the  libelant  makes  the  issue  him- 
self, he  should  be  required  to  show  good  faith  and 
probable  cause  in  charging  a  stranger  with  crime, 
even  though  pertinent  and  relevant  to  the  issue.  He 
should  be  required  to  answer,  and  show  that  in  mak- 
ing the  libelous  charge  he  acted  after  investigation 
and  upon  well-grounded  information  which  he  be- 
lieved to  be  true. 

In  other  words,  the  gist  of  my  dissent  and  protest 
is  that  no  man  or  woman  shall  be  maligned  and  tra- 
duced in  even  judicial  proceedings,  unless  the  charges 
are  made  in  good  faith  and  upon  reasonable  ground 
to  believe  they  are  true.  Especially  is  this  true  when 
the  party  traduced  is  a  stranger  to  the  records,  the 
means  of  information  as  to  the  truth  of  the  charge  are 
open  and  matters  of  record,  and  the  issues  presented 
are  made  by  the  same  party  who  makes  the  charges. 

Under  the  facts  disclosed  in  this  declaration,  the 
defendant  should  be  required  to  answer  and  show  that 
his  charges  were  made  in  good  faith  and  with  prob- 
able cause. 

Nor  can  I  agree  thai  the  question  of  pertinency 
or  relevance  is  a  question  of  law  in  all  cases.  The 
majority  cite  to  support  this  proposition  Lea  v.  Whiter 
4  Sneed,  111;  Shadden  v.  McElwee,  86  Tenn.,  152  (5 
S.  AV.,  602;  6  Am.  St.  Rep.,  iB21) ;  Jones  v.  Brownlee 
(Mo.),  61  S.  W.,  792  (53  L.  R.  A.,  448). 

In  both  the  Tennessee  cases  it  is  expressly  said  that 
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pertinency  and  probable  cause  mean  the  same  thing, 
and  the  question  of  probable  cause  or  pertinency 
may  be  for  the  jury  or  not,  according  to  the  circum- 
stances of  the  case.  See,  also,  13  Ency.  PI.  ft  Pr.,  107; 
18  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  1050. 
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Nichols  v.  Guthrie  et  al. 
{Nashville.    December  Term,  1902.) 

1.  WILLS.    Oonstmotion  of.    Devise  over.    Olats  dootrine. 

A  devise  of  lands  to  the  testator's  granddaughter  for  her  nat- 
ural life  and  at  her  death  to  be  equally  divided  among  her 
children  then  living,  or  the  descendants  of  such  children, 
comes  within  the  class  doctrine  and  only  those  children,  or 
the  descendants  of  children,  living  at  the  death  of  the  life 
tenant  would  take  the  remainder  estate.  iP08t,  pp.  537,  538.) 

Cases  cited  and  approved:  Satterfield  v.  Mayes,  11  Humph.,  58; 
Womack  v.  Smith,  11  Humph.,  483;  Beaaley  v.  Jenkins,  2  Head, 
192;  Connell  v.  McKenna,  2  Tenn.  Cas.,  190. 

2.  BEKAINDE&.  Devised  to  class,  does  not  vest  in  in- 
dividuals composing  class. 

Where  a  testator  devises  land  to  his  granddaughter  for  life 
and  at  her  death  to  be  equally  divided  among  her  children 
then  living,  or  the  descendants  of  such  children,  the  re- 
mainder estate  vests  in  the  remaindermen,  as  a  class,  during 
the  continuance  of  the  estate  for  life,  and  does  not  vest  in 
the  individuals  members  of  the  class  until  the  termination 
of  the  particular  estate  by  the  death  of  the  life  tenant. 
iPost,  pp.  537,  638,  539.) 

Case  cited  and  approved:    Satterfield  i;.  Mayes,  11  Humph.,  58. 

8.  OONTINOBVT  SBHAIKDBB.  Hot  subject  to  execution^ 
when. 

Where,  under  a  will  devising  lands  for  life  with  remainder 
over,  the  interest  of  the  remainderman  is  contingent  on  his 
being  alive  at  the  death  of  the  life  tenant,  such  contingent 
remainder  Interest,  not  being  the  subject  of  conveyance  at 
common  law,  is  not  subject  to  execution  and  sale  thereunder 
by  a  Judgment  creditor  of  the  remainderman  during  the  con- 
tinuance  of  the  life  estate.     {Postj  pp.  537,  539-542.) 
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4.    8AMB.    Whether  subject  to  execution.    Semble. 

"The  weight  of  authority  seems  to  be  that  a  legal  contingent 
remainder  Is  not  subject  to  execution."     {Post,  p.  541.) 

Cases  cited:  Henderson  v.  Hill,  9  Lea,  34;  Watson  i7.  Dodd,  68 
N.  C,  528. 

6.    SAKB.    Hot  rendered  leviable  by  statute,  when. 

Where,  under  a  will,  there  Is  a  devise  of  lands  for  life  with  re- 
mainder over  to  such  members  of  a  class  as  may  b^  alive 
at  the  death  of  the  life  tenant,  the  statute,  providing  that 
the  words  "real  estate,"  "real  property"  and  "lands,"  include 
lands,  tenements  and  hereditaments,  and  all  rights  thereto 
and  interests  therein,  does  not  make  the  interest  of  such  ra- 
malndermen  expectant  on  the  death  of  the  life  tenant  sub- 
ject to  execution,  because  such  remainderman  has  no  inter- 
est, legal  or  equitable,  in  the  land  Revised  until  the  termi- 
nation of  the  life  estate.     (Post,  pp.  637,  542.) 

Code  cited:    Sec.  63  (S);  49  (M.  ft  V.);  51  (T.  ft  S.  and  1858.) 

6.    SAKB.    OouTeyance  of,  by  estoppel. 

A  vendee,  to  whom  has  been  conveyed  the  contingent  remain- 
der Interest  of  a  member  of  a  class,  in  which  is  vested  a 
remainder  expectant  upon  the  death  of  the  life  tenant,  takes 
title  against  his  vendor  by  estoppel,  on  the  death  of  the  life 
tenant.     (Post,  pp.  537,  542-543.) 


FROM  MAURY. 


Appeal  from  the  Chancery  Court  of  Maury  County. 
A.  J.  Abernathy,  Chancellor. 

James  A.  Smiser,  for  Nichols. 

W.  S.  Fleming,  for  defendant  Hoge. 
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Mb.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

The  present  case  involves  a  controversy,  growing 
out  of  the  third  clause  of  the  will  of  Thomas  Walker, 
made  in  1852,  which  is  as  follows;  "To  my  grand- 
daughter, Elizabeth  Sims,  I  give  the  tract  of  land 
on  which  she  now  resides,  containing  about  one  hun- 
dred acres,  also  another  tract  of  about  the  same  size 
adjoining  William  McLane  ...  to  have  and  to 
hold  said  property  during  her  natural  life,  to  be  free 
from  the  debts,  liabilities  or  contracts  of  her  pres- 
ent .  .  .  husband,  and  at  her  death  all  of  said 
property  is  to  be  equally  divided  among  the  children 
of  said  Elizabeth  then  living,  or  the  descendants  of 
such  children." 

During  the  existence  of  the  life  tenancy  of  Eliza- 
beth Sims,  a  judgment  creditor  of  Walter  Sims,  who 
was  a  son  of  the  life  tenant,  caused  to  be  levied  an 
execution  upon  his  interest  in  the  land,  and,  at  the 
sale  made  under  and  by  virtue  of  this  levy,  became 
the  purchaser,  and  took  from  the  sheriff  a  deed  to  the 
same.  Whatever  interest,  if  any,  he  acquired  tiiere- 
under,  was  subsequently  passed  to  one  Boge,  who  is 
defendant  to  this  cause.  After  the  levy,  but  before  the 
sheriff's  sale  thereunder,  Walter  Sims  aliened  and 
conveyed  all  his  interest  in  the  same  land  to  his  sis- 
ter, and  she  subsequently  conveyed  the  same  interest 
to  one  Nichols,  who  is  one  of  the  complainants  in 
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this  cause.  The  life  tenant  died  after  these  various 
transaetionSy.and  the  present  bill  wm  filed  for  a  par- 
tition, or  a  sale  for  partition,  of  this  land.  The  only 
controversy  in  the  case  arises  with  regard  to  the  Wal- 
ter Sims  interest 

The  complainant  Nichols  insists  that  the  levy  and 
sale  were  ineffectual  to  vest  any  title  or  interest  in 
the  defendant  Hoge,  because  of  the  fact  that,  at  the 
date  of  such  levy  and  sale,  the  interest  of  Walter  Sims 
was  a  mere  possibility  or  expectancy  not  subject  to 
execution.  His  further  insistence  is  that  this  expect- 
ancy, or  possibility,  could  be  alienated,  and,  as  an 
alienee^  he  was  substituted  to  all  the  right  and  inter- 
est of  Walter.  The  converse  of  these  propositions  is 
maintained  by  the  execution  purchaser,  Hoge. 

1.  We  think  it  clear  that  the  devise  over,  in  this 
case,  falls  under  the  class  doctrine  or  rule  announced 
in  Satterfield  v.  Mayes,  11  Humph.,  58,  and  applied 
in  Womack  v.  Smith,  Id.,  483  (54  Am.  Dec.,  51); 
Beasley  v.  Jenkins,  2  Head,  192,  and  Connell  v.  Mo- 
Kenna,  2  Shannon's  Cases,  190;  and  that  (omitting, 
for  convenience  of  discussion,  those  designated  as  des- 
cendants of  children  dying  during  this  life  tenancy) 
only  the  children  of  Elizabeth  living  at  her  death 
would  take  the  remainder  estate. 

2.  This  being  so,  where  was  this  remainder  during 
the  life  tenancy?  If  it  vested,  then  in  whom?  An 
answer  to  these  questions  is  distinctly  given  in  Satter- 
field V.  Mayes,  supra,  as  follows :    "That  it  vests  in 
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the  described  class,  as  a  class,  and  not  individually 
in  the  persons  comprising  such  class,  and  the  entire 
subject  of  the  gift  survives  to  and  vests  in  the  persons 
constituting  such  class  at  the  period  when  payment 
OP  distribution  of  the  fund  is  to  be  made."  That  case 
was  one  of  a  legacy  of  slaves,  or  personal  property, 
while  the  present  involves  a  devise  of  realty,  but  the 
controlling  principle  in  the  two  is  the  same. 

The  correctness  of  the  answer  thus  given  is  essen- 
tial to  the  class  doctrine.  For  if  the  remainder,  dur- 
ing the  continuance  of  the  part^icular  estate,  vested  in 
the  individual  members  of  the  class,  the  interests  so 
vested  would  be  transmissible,  as  in  any  other  vested 
remainder,  and  thus  would  destroy  or  abrogate  this 
doctrine  altogether. 

3.  The  interest  of  each  member  of  the  class  being 
a  mere  possibility,  ripening  into  a  vested  estate  only 
upon  the  contingency  of  his  being  in  existence  at  the 
time  the  antecedent  estate  falls  in,  is  it  subject  to  levy 
and  sale  by  an  execution  creditor?  Or  assuming,  bb 
a  number  of  the  courts  have  held,  that  the  effect  of 
such  a  provision  is  to  create  a  contingent  remainder 
in  each  one  of  the  class,  then  is  this  such  an  interest 
as  can  be  reached  by  a  judgment  creditor? 

At  common  law,  where  the  person  to  take  was  cer- 
tain, and  the  event  only  uncertain,  the  remainder  was 
descendible,  but  this  was  otherwise  where  the  person 
was  uncertain,  and  only  the  event  certain.  Fearne, 
Bem.,  534 ;  4  Kent,  262.    On  the  point  of  the  transmis- 
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sibility  of  a  contingent  remainder,  Mr.  Washburne,  in 
the  second  volume  of  his  work  on  Real  Property  (page 
522 ) ,  says :  "For  a  long  time,  a  contingent  remainder 
was  not  supposed  to  be  the  subject  of  alienation,  be- 
cause it  was  rather  a  possibility  than  an  estate,  like 
the  possibility  of  an  heir  at  law,  for  instance,  having 
the  estate  when  his  ancestor  shall  liave  died.  But 
it  is  now  settled  that,  where  the  contingency  upon 
which  the  remainder  is  to  vest  is  not  in  respect  to  the 
person,  but  the  event,  where  the  person  is  ascertained 
who  is  to  take,  if  the  event  happens,  the  remainder 
may  be  granted  or  devised,  and  the  grantee  or  devisee 
will  come  into  the  place  of  the  grantor  or  devisor,  with 
his  chance  of  having  the  estate.  But  if  the  contingen- 
cy is  in  the  person  who  is  to  take,  as  where  the  re- 
mainder is  limited  to  the  heirs  of  one  now  alive,  there 
is  no  one  who  can  make  an  effectual  grant  or  devise 
of  the  remainder." 

Again,  on  page  549  of  the  same  volume,  as  to  a  re- 
mainder, where  the  person  to  take  is  uncertain,  he 
says :  "At  common  law,  before  the  contingency  hap- 
pens, contingent  remainders  can  not  be  conveyed  ex- 
cept by  way  of  estoppel,  though  they  are  assignable 
in  equity,  since,  theoretically,  such  a  remainder  is  not 
an  estate,  but  a  mere  chance  of  having  one." 

The  present  certainly  falls  within  the  class  of  cases 
where  the  event  on  which  the  contingency  depends  is 
certain,  while  the  person  to  take  on  the  happening  of 
the  event  is  uncertain.    For  which  one,  if  any,  of  the 
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children  of  Elizabeth  Sims  would  survive  her,  and 
then  be  capable  of  taking  the  remainder,  was  uncer- 
tain until  her  death  occurred,  and  whatever  interest 
either  of  these  children  had  in  the  remainder  was  a 
pure  expectancy. 

It  would  seem,  on  principle,  that  such  an  interest 
or  expectancy,  not  transmissible  at  common  law,  was 
beyond  the  reach  of  an  execution  creditor.  Whether 
a  contingent  remainder  of  any  kind  can  be  subjected 
by  a  judgment  creditor,  may  be  regarded  as  an  open 
question  in  this  State,  though  in  Henderson  v.  Hill, 
9  Lea,  34,  in  the  form  of  dwtum^  it  is  said:  "The  • 
weight  of  authority  seems  to  be  that  a  legal  contingent 
remainder  is  not  subject  to  execution"— citing  Free- 
man on  Execution,  sec.  175. 

Upon  examination  of  the  cases,  we  think  it  will  be 
found  that  this  statement,  though  a  dictum,  is  correct. 
At  least,  such  was  the  holding  in  Watson  v.  Dodd, 
68  N.  C,  528;  H award  v.  Peavey,  128  111.,  430  (21  N. 
E.,  503;  15  Am.  St  Rep.,  120) ;  Ducker  v.  Burnham, 
146  111.,  9  (34  N.  E.,  558;  37  Am.  St  Rep.,  135); 
Roundtree  v.  Roundtree,  26  S.  C,  450  (2  S.  E.,  474) ;  ! 

Young  v.  Ymtng,  89  Va.,  675  (17  S.  E.,  470;  23  L.  ! 

R.  A.,  642) ;  Jackson  v.  Middleton,  52  Barb.,  9.  ' 

Moore  v.  IAtt€l,4l  N.  Y.,  66,  and  Woodgate  v.  Fleet,  ' 

44  N.  Y.,  9,  are  cited  as  contra,  but  the  first  of  these 
cases  simply  held  that  an  interest,  vested  or  contin" 
gent,  is  alienable  during  the  continuance  of  the  ante- 
cedent estate,  while  in  the  second  the  argument  of  the 
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court  was  mainly  devoted  to  the  determination  of  the 
question  whether  the  remainder  involved  was  contin- 
gent or  vested. 

But  it  is  said  that  the  effect  of  section  63  of  Shan- 
non's Code,  which  provides  that  the  words  "real  es- 
tate/' "real  property,"  "lands,"  include  lands,  tene- 
ments and  hereditaments,  and  all  rights  thereto  and 
interests  therein,  equitable  aB  well  as  legal,  is  to 
change  the  rule,  and  make  an  interest  purely  contin- 
gent as  the  one  in  question,  subject  to  the  claim  of  an 
execution  creditor.  We  are  referred  to  the  case  of 
White  V.  McPheeters,  75  Mo.,  286,  where^  in  constru- 
ing a  statute  similar  to  ours,  this  view  is  expressed. 

But  if  we  are  right  in  our  holding  that^  during  the 
life  tenancy,  the  remainder  in  the  property  in  question 
vested  in  the  class  as  a  unit,  and  not  severally  in 
the  members  of  that  class,  then  there  is  no  room  for 
the  application  of  this  statute,  as  in  such  case  no 
member  of  the  class  has  an  interest  which  can  fairly 
be  called  legal  or  equitable.  On  the  other  hand,  if 
the  other  view  obtains,  that  this  was  a  mere  possibil- 
ity made,  by  reason  of  the  contingency  as  to  the  per- 
son, the  same  results  follow. 

It  results,  therefore,  that  the  execution  purchaser, 
Hoge,  took  nothing  by  his  purchase,  while  complain- 
ant Nichols,  as  alienee,  if  upon  no  other  ground,  upon 
that  of  estoppel,  did  acquire  the  interest  of  Walter 
Sims  when  it  fell  in  upon  the  death  of  the  life  tenant 
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The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed. The  costs  of  appeal  will  be  paid  by  defendant 
Hoge.  The  case  is  remanded  to  the  chancery  court 
of  Maury  county  for  further  proceedings  in  accord- 
ance with  this  opinion. 
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I  of  pardons. 


State  v.  Dalton. 
{Nashville.     December  Term,  1902.) 

1.  PABDONINa  POWBB,    Vested  solely  in  the  governor. 

The  power  to  grant  reprieves  and  pardons  is  by  the  consti- 
tution vested  solely  in  the  governor,  and  the  general  assem- 
bly can  not,  direotly  or  indirectly,  take  it  from  his  control, 
and  vest  it  in  others,  or  authorize  or  require  it  to  be  exer- 
cised by  any  other  official  or  authority.     (Post,  p.  547.) 

Constitution  construed:     Art  3,  sec.  6. 

2.  SAME.    Not  Tested  in  workhouse  commission   or  board 


The  power  to  pardon  being  vested  exclusively  in  the  governor 
of  the  State,  any  attempt  by  the  legislature  to  vest  this 
power  in  any  official,  board  or  commission  to  any  extent, 
or  in  any  form,  advisory  or  otherwise,  or  to  regulate  its 
exercise,  is  in  violation  of  the  constitution  and  an  absolute 
nullity.     (Post,  pp.  547-548.) 

Act  cited  and  construed:      Act  of   1891,   ch.   123,   sec.   18. 

Code  cited  and  construed:     Sec.  7423  (S). 

8.    00X7BTS.    Power  of,  over  record  during  term. 

It  is  well  settled  that  so  long  as  the  court  remains  in  session, 
the  record  is,  by  a  fiction  of  the  law,  in  the  breast  of  the 
Judge,  and  all  orders  and  judgments  entered  at  that  term 
may  be  vacated  or  modified  at  any  time  during  the  term. 
{Post,  p.  548.) 

4.    SAME.    Power  of,  over  final  Judgment  ends  with  close  of 
term. 

But  after  the  adjournment  of  the  term,  the  court  no  longer 
has  power  over  its  final  judgments,  and  any  order  or  Judg- 
ment made  at  a  subsequent  term  aftucting  a  final  judgment 
unquestioned   by   proceedings   in    error    (except   in  certain 
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statutory  cases  for  the  correction  of  clerical  misprisions)  is 
coram  non  judice  and  void.     {Post,  pp.  547-649.) 

Code  construed:  7226  (S);  6092  (M.  ft  V.);  5251  (T.  ft  S. 
and  1858.) 

Cases  cited:  Van  Bibber  v.  Sawyers,  10  Humph.,  81;  Bank 
i;.  Fowlkes,  4  Sneed,  462;  Johnson  v.  Tomlinson,  13  Lea, 
604;  Anderson  v,  Thompson,  7  Lea,  259. 

5.     PABBONUrO  POWBB.    Invasion  o£    Oase  in  Judgment. 

Defendant  was  indicted  and  arraigned  at  the  May  term  of  the 
circuit  court,  ui>on  a  charge  of  petit  larceny.  He  entered  a 
plea  Oif  guilty,  the  jury  fixed  his  punishment  at  confinement 
in  the  county  workhouse  for  eleven  months  and  proper 
judgment  was  pronounced.  At  the  succeeding  September 
tenfl  of  the  court,  an  order  was  entered  relieving  defend- 
ant from  the  judgment  for  costs  and  remitting  the  remain- 
der of  the  imprisonment  during  good  behavior.  The  State 
appealed. 

Held:  The  order  remitting  imprisonment  and  relieving  de- 
fendant from  cost  as  adjudged  at  a  former  term  was  a  nul- 
lity, because  an  invasion  of  the  pardoning  power  vested 
solely  in  the  governor  by  the  constitution,  and  an  attempt  to 
vacate  a  final  judgment  rendered  at  a  former  term  of  court 
{Post,  pp.  546-549.) 


FROM  WILSON. 


Appeal  from  Circuit  Court  of  Wilson  County.    R. 
P.  McCl.\in,  Special  Judge. 

Charles  T.  Cates,  Jr.,  Attorney-General,  for  State. 

No  counsel  marked  for  Dalton. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Cstes  1-18 
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This  case  involves  the  power  of  a  judge  of  the  cir- 
cuit court  to  remit  the  punishment  imposed  upon  a 
convict  upon  trial  and  conviction  at  a  former  term 
of  the  court  to  that  at  which  it  was  rendered. 

The  defendant,  West  Dalton,  was  indicted  and  ar- 
raigned at  the  May  term,  1902,  of  the  circuit  court 
of  Wilson  county,  upon  a  charge  of  petit  larceny,  and, 
entering  a  plea  of  guilty,  his  punishment  was  fixed 
by  the  jury  impanelled  for  that  purpose  at  confine- 
ment and  hard  labor  in  the  workhouse  of  the  cuunty 
for  eleven  months,  and  a  judgment  to  this  effect,  and 
of  infamy,  and  for  the  costs  was  rendered  against 
him,  from  which  there  was  no  proceeding  in  error. 

At  the  succeeding  September  term  of  the  court,  a 
special  judge  presiding,  an  order,  reciting  that  the 
prosecutor  consented  thereto  on  account  of  sickness 
in  the  family  of  the  defendant,  was  entered  "remitting 
the  remainder  of  the  imprisonment  during  the  good 
behavior  of  the  defendant,"  and  releasing  the  co'sjts, 
and  the  case  is  now  before  us  upon  a  proceeding  im- 
peaching the  validity  of  this  action  of  the  court. 

This  order  remitting  the  unexpired  portion  of  the 
imprisonment  and  releasing  the  costs  adjudged  against 
the  defendant  is  absolutely  null  and  void. 

The  judgment  entered  against  the  defendant  at  Uie 
May  term  of  the  court  was  final,  and  notiiing  more 
remained  to  be  done.  The  court  did  not  and  could  not 
reserve  the  right  to  set  aside  or  alter  it,  and  upon  the 
adjournment  of  that  term,  sine  die,  the  parties  were 
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discharged  from  its  farther  jurisdiction,  and  it  was 
divested  of  all  control  over  them  and  the  case.  It 
conld  do  nothing  at  a  subsequent  term  affecting  the 
judgment  rendered. 

The  action  of  the  court  in  this  case  was^  in  sub- 
stance, an  attempt  to  exercise  the  pardoning  power, 
which,  by  the  constitution  (art.  3,  sec.  6),  is  vested 
solely  in  the  governor  of  the  State.  The  vestiture 
of  the  power  to  grant  reprieves  and  pardons  in  the 
chief  executive  is  exclusive  of  all  other  departments 
of  the  State,  and  the  legislature  can  not,  directly  or 
indirectly,  take  it  from  his  control,  and  vest  it  in 
others,  or  authorize  or  require  it  to  be  exercised  by 
any  other  ofiBcer  or  authority.  It  is  a  power  and  a 
duty  intrusted  to  his  judgment  and  discretion,  which 
can  not  be  interfered  with,  and  of  which  he  can  not 
be  relieved.  The  circuit  judge's  action  in  remitting 
the  imprisonment  and  releasing  the  costs  adjudged 
against  the  defendant  can  not  jbe  sustained  under  sec- 
tion 7226  of  Shannon's  edition  of  the  Code,  or  Act 
1891,  ch.  123,  sec.  18  (Shannon's  Code,  sec.  7423), 
authorizing  the  discharge  of  convicts  confined 
in  workhouses  under  certain  circumstances.  The 
authority  given  judges  by  the  first  statute  is 
confined,  upon  a  proper  construction  of  this 
act,  to  the  term  of  the  court  at  which  the 
judgment  was  rendered,  and  the  power  to 
discharge  inmates  of  the  workhouse  is  confined  by  the 
latter  statute  to  the  workhouse  commissioners.     If, 
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however,  these  statutes  could  be  construed  to  cover 
the  case  at  bar,  we  would  hold  them  to  be  in  contra- 
vention of  article  3,  sec.  6,  of  the  constitution,  and  in- 
operative and  void,  as  an  attempt  to  vest  in  judges 
and  workhouse  commissioners  the  pardoning  power, 
which,  as  said,  can  not  be  constitutionally  vested  in 
any  form  or  to  any  extent  in  any  other  officer  but 
the  governor.  Any  and  all  attempts  of  the  l^sla- 
ture  to  vest  this  power  in  any  officer,  board  or  com- 
missioners to  any  extent,  or  in  any  form,  advisory  or 
otherwise,  or  to  regulate  its  exercise,  are  in  violation 
of  the  provision  of  the  constitution  refeiTed  to,  and 
absolute  nullities. 

Nor  can  the  action  of  the  court  be  sustained  upon 
any  supposed  control  of  the  court  over  its  records. 
So  long  as  the  court  remains  in  session,  the  record 
is  in  the  breast  of  the  judge,  and  all  judgments  en- 
tered at  that  term  may  be  vacated  or  modified  upon 
any  subsequent  day  of  the  term,  but  upon  final  ad- 
journment the  power  of  the  court  over  the  record  is 
gone. 

This  is  the  rule  governing  final  judgments  of  all 
courts  of  record,  save  certain  proceedings  authorized 
by  statute  to  correct  errors  resulting  from  clerical 
mistakes,  which  it  is  not  claimed  apply  to  this  case. 
After  the  parties  to  the  cause  have  been  dismissed 
by  final  judgment  and  adjournment  of  that  term,  the 
court  has  no  more  jurisdiction  of  them  and  of  the  case 
upon  the  merits  than  where  no  suit  has  been  instituted 
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or  process  served.  Any  order  or  judgment  made  at 
a  subsequent  term  aflfecting  a  final  judgment  unques- 
tioned by  proceedings  in  error,  except  in  the  cases 
mentioned,  is  coram  non  judice,  and  a  nullity.  Yan 
Bibher  v.  Sawyers j  10  Humph.,  81  (51  Am.  Dec., 
694) ;  Bank  v.  Fowlkes,  4  Sneed,  462;  Johnson  v.  Tom- 
linsony  13  Lea,  604. 

A  judgment  at  a  subsequent  term,  vacating  one  en- 
tered at  a  former  term  of  the  court  by  consent  of 
parties  given  in  open  court,  is  void.  Anderson  v. 
Thompson,  7  Lea,  560.  These  are  all  civil  cases,  it 
is  true,  but  the  principle  applies  with  equal  force 
to  criminal  cases.  The  State  has  the  same  right  to 
insist  upon  the  execution  of  judgments  rendered  in 
criminal  cases  prosecuted  by  its  officers  as  other  lit- 
igants have  in  those  recovered  by  them,  and  public 
policy  forbids  the  unauthorized  interference  of  any 
one  to  prevent  the  execution  of  judgments  secured  by 
the  State  for  the  punishment  of  crime.  All  proceed- 
ings reviewing  or  modifying  final  judgments  of  courts 
in  criminal  cases,  other  than  by  proceedings  in  error 
or  by  the  chief  executive,  tend  to  render  punishment 
for  crime  less  certain,  and  embarrass  the  adminis- 
tration of  the  criminal  law. 

The  order  remitting  the  unexpired  punishment  of 
.the  defendant  and  releasing  him  from  costs  adjudged 
against  him  is  reversed,  and  the  case  remanded,  that 
the  former  judgment  of  the  court  may  be  executed. 
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JoNBS  V.  Nashville. 

{Nashville.    December  Tenn,  1902.) 

1.    KXJHIOIPAL   0OBPOBATION8.    No   arbitrary  rule  for 
tesfeizig  reasonableness  or  unreasonableness  of  ordinanees. 

There  is  no  arbitrary  rule  by  which  the  reasonableneas  or  un- 
reasonableness of  municipal  ordlnauceg  can  be  tried  and 
tested*,  but  much  depends  upon  the  stirroimdlns  cizcum- 
stanoes,  and  the  natnre,  purpose,  and  operation  of  the  ordi- 
nance In  question.     (Post,  p,  557.) 

8.    PUBLIC  SB&YIOE  00BP0BATI0N8.    By-laws  of.    Same 
rule  applied. 

The  same  rule  for  testing  the  reasonableness  or  unreasonable- 
ness of  municipal  ordinances  regulating  the  public  service 
In  furnishing  water,  etc.,  may  be  applied  to  the  by-laws  of 
public  service  corporations  for  the  regulations  of  their  bus- 
iness relations  with  the  public,  for  such  by-laws  and  ordi- 
nances of  municipalities  are  much  alike,  and  largely  subject 
to  the  same  limitations  and  rules  of  construction.  {Poet 
pp.  557-568.) 

8.    KUHIOIPAIi  OBBINAlfOXS.    General  requisites  of. 

Ordinances  must  be  consonant  with  the  constitution  and  stat- 
utes of  the  United  States  and  of  the  State,  and  with  the 
general  principles  of  the  common  law;  they  must  be  author- 
ized by  the  charter  of  the  corporation  or  the  general  laws 
applying  thereto,  and  consistent  with  the  objects  and  pur- 
poses of  its  creation;  they  must  be  general  and  applicable 
alike  to  all  persons  and  property  affected  by  them,  and  cer- 
tain in  their  application  and  operation,  and  their  execu- 
tion not  left  to  the  caprice  of  those  whose  duty  it  Is  to  en<' 
force  them;  they  must  be  just;  they  should  be  adapted  to  the 
locality  and  affairs  which  it  is  intended  they  shall  control 
and  afTect;  they  must  not  be  harsh  and  <H>pre88ive;  they  must 
not  discriminate  in  favor  of  or  against  any  class  of  persons 
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or  property,  but  must  be  general  in  tbeir  nature  and  impar- 
tial in  their  operation  and  effect.     {Post,  p.  668.) 

Case  cited  and  approved:    Long  v.  Taxing  District,  7  Lea,  137. 

4.  SAME.  Same.  Such  ordinances  are  reasonable  and 
▼alid. 

Ordinances  free  from  the  objectionable  features  enumerated, 
and  containing  those  stated  to  be  necessary,  in  the  last 
headnote,  may,  as  a  general  rule,  be  said  to  be  reasonable 
and  valid.     {Post,  p.  658.) 

6.  SAKE.  Prohibiting  supply  of  watsr  luitil  past  due  in- 
debtedness thsrefor  is  paid,  are  valid.    Case  in  judgment. 

An  ordinance  declaring  it  unlawful  to  furnish  water  to  those 
indebted  for  water  uxitll  said  Indebtedness  is  discharged, 
and  prohibiting  the  city  officials  and  employees  from  pro- 
viding w^ter^to  Buch-eonsumoro-uatu  all  their  indebtedness 
fQi-  jwater  previously  sui^Ued  shall  have  been  discharged,  is 
in  conformity  with  the  general  rule  and  principles,  and, 
therefore  valid.     (Post,  pp.  555-568.) 

Cases  cited  and  approved:  Watauga  Water  Co.  v,  Wolfe,  99 
Tenn.,  432;  Wood  v.  City  of  Auburn  (Me.),  32  Atl.,  903;  29 
L.  R.  A.,  376;  Tacoma  Hotel  Co.  v.  Tacoma  Water  Co.,  3 
Wash.,  316;  WilHams  v.  Gas  Co.  (Mich.),  18  N.  W.,  236; 
Shiras  v.  Ewing,  48  Kan.,  170;  People  v.  Manhattan  Gas 
Light  Co.,  45  Barb.,  136. 

Cases  distinguished:  Crumley  v.  Watauga  Co.,  99  Tenn.,  420; 
Merrimac  River  Savings  Bank  v.  Lowell,  26  N.  E.,  97;  10 
L.  R.  A.,  122;  Am.  Water  Works  Co.  v.  Nebraska,  64  N.  W., 
711. 

e,  WATER  COMPANIES.  Have  power  to  adopt  and  en- 
force reasonable  rules  denying  water  to  those  refusing 
to  comply  therewith. 

A  water  company  which  is  under  legal  obligation  to  furnish 
water  to  all  inhabitants  of  a  city,  at  designated  rates,  and 
without  discrimination,  may  adopt  reasonable  rules  for  the 
conduct  of  its  business  and  the  operation  of  its  plant,  and 
such  rules,  as  far  as  they  ailect  its  patrons,  are  binding 
on  them  and  may  be  enforced  even  to  the  extent  of  denying 
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water  to  those  who  refuse  to  comply  therewith.     {Post,  p. 
661.) 

Case  cited  and  approved:  Watauga  Water  Company  i;.  Wolfe, 
99  Tenn.,  432. 

.  8AMB.  Same.  But  cazinot  reftiae  water  for  past  indebt- 
edaesfl  therefor,  where  credit  has  been  extended,  and  the 
ri^ht  waived  by  furnishing  water  in  the  meanttme; 
otherwise,  where  credit  has  not  been  extended,  nor  right 
waived. 

But  an  incorporated  water  company  obligated  by  law  and 
express  contract  to  furnish  water  to  a  city  and  its  inhabi- 
tants can  not  arbitrarily  refuse  to  furnish  water  to  an  ap- 
plicant tendering  the  price  as  required  by  its  rules,  until  he 
should  pay  an  old  debt  whict  he  owed  the  company  for  pip- 
ing and  water  and  for  which  the  company  had  extended  him 
credit  by  taking  his  dueblll  therefor,  and  had  in  the  mean- 
time, furnished  him  water;  and  such  company  so  refusing 
to  furnish  water  to  such  applicant  is  liable  to  him  for  his 
damages  incurred  by  such  refusal;  but  this  is  not  the  case 
where  the  indebtedness  is  current  and  credit  has  not  been 
extended  by  a  city  furnishing  water  to  its  inhabitants  under 
an  ordinance  prohibiting  the  furnishing  of  water  to  those 
indebted  for  water  previously  furnished  until  the  indebted- 
ness therefor  shall  have  been  discharged.    {Post,  p.  562-568.) 

Case  cited,  distinguished  and  approved:  Crumley  v,  Watauga 
Water  Co.,  99  Tenn.,  420. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
J.  A.  Cartwright,  Judge. 

CoLYBR  &  Daniel,  for  Jones. 

Price  &  McConnico,  for  Nashville. 
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Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  the  plaintiff,  Linnie  B. 
Jones,  against  the  city  of  Nashville  to  recover  |5,000 
damages  for  the  failure  and  refusal  of  the  defendant 
to  supply,  her  with  water.  The  plaintiff  avers  in  her 
declaration  that  the  defendant  owns  and  maintains 
a  system  of  waterworks,  built  and  operated  for  the 
purpose  of  supplying  its  inhabitants  with  water ;  that 
she  has  been  a  resident  of  the  city  for  some  three  years 
past,  engaged  in  the  business  of  keeping  a  boarding 
house,  in  rented  premises  at  several  places  in  the 
city,  and  that  the  defendant  has  wrongfully  and  un- 
lawfully declined  and  refused  to  supply  her  with  wa- 
ter, at  these  several  places,  for^jthe  _space  of  some 
"tE^,  jfiaps,  although  she,  and  her  landlord  and  chil- 
dren for  her,  hnyq_t^Tit1rrpd  the  mftUfy  IP  .payment 
of  the  usual  aad^jogular  choFgoo  and  rates  ihffpetor 
in  aflvance,  and  thereby  has  destroyed  her  business 
and  greatly  damaged  her. 

The  defendant  filed  two  pleas,  the  general  issue  of 
not  guilty,  and  a  special  plea  averring  that,  under  an 
ordinance  of  the  defendant  duly  enacted  by  its  mayor 
and  council,  it  was  unlawful,  and  its  oflttcers  were 
prohibited  from  furnishing  and  supplying  any  person, 
firm,  or  corporation,  with  water,  indebted  to  the  city 
for  water  previously  furnished  and  failing  to  pay  such 
indebtedness  upon  the  demand  of  the  city  authorities 
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at  the  place  where  the  indebtedness  was  contracted,  or 
at  any  other  place,  until  such  indebtedness  sbontd  be 
discharged,  and  that,  before  it  failed  and  refused  to 
furnish  the  plaintiff  with  water,  she  had  become  and 
was  indebted  to  the  defendant  for  water  theretofore 
supplied  li^",  which  indebtedness  she  ^f used  to^-pcRF- 
upon  proper  notice  and  demand,  and  that  for  this  rea- 
son it  had  lawfully  refused  to  further  supply  her  with 
water. 

The  sections  of  the  ordinance,  which  the  defendant 
pleads  in  defense  of  plaintiff's  action,  necessary  to  be 
stated,  are  as  follows: 

"Sec.  381.  After  the  water  tax  assessment  shall 
have  been  completed  by  the  water  tax  assessor  and 
turned  over  to  the  comptroller  for  collection,  the  comp- 
troller shall  insert  twice  in  each  of  the  daily  papers 
an  advertisement  notifying  water  consumers  of  the 
completion  of  the  water  assessment.  He  shall  also 
send  to  the  name  of  each  water  consumer  appearing^ 
on  the  book,  taking  street  by  street,  a  postal  card, 
notifying  such  consumer  that,  if  the  tax  assessed  be 
not  paid  within  twenty  days  from  the  date  of  notice, 
that  the  water  will  be  turned  off,  and  in  cases  of  meter 
measurement  he  shall  also  give  the  reading  of  the 
meter  of  each  consumer,  showing  quantity  of  water 
used  and  the  cost  thereof;  provided,  howevOT,  that  the 
making  out  of  the  statement  and  the  addressing  of  the 
cards  to  the  respective  water  consumers  shall  be  done 
in  the  waterworks  office,  and  the  board  of  public  works 
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and  affairs  are  hereby  authorized  to  employ  an  addi- 
tional clerk  at  a  salary  not  to  exceed  fifty  dollars  per 
month  to  perform  this  work  and  such  other  work  as 
may  be  required  of  him. 

"Sec.  382.  At  the  expiration  of  the  period  named 
in  said  card  of  notice,  the  water  tax  assessor  shall 
examine  the  books  of  the  comptroller  wherein  is  kept 
a  list  of  the  water  consumers,  and  taking  street  by 
street,  certify  therefrom  to  the  board  of  public  works 
and  affairs,  the  names  of  all  parties  who  have  not 
paid  their  water  tax,  giving  names  and  number  of 
street.  This  certified  list  the  comptroller  shall  com- 
pare with  his  books,  ascertain  its  correctness,  and  add 
his  certificate  thereto. 

"Sec.  383.  Whenever  the  water  tax  assessor  and 
comptroller,  in  the  performance  of  their  duty  as  de- 
fined by  law,  certify  to  the  board  of  public  works  and 
affairs,  that  any  person,  firm  or  corporation,  is  in- 
debted to  the  city  and  is  in  arrears  for  water  tax, 
said  board  is  hereby  authorized  and  required  to  have 
the  water  supplied  by  th^  city  to  such  person,  firm 
or  corporation  shut  off. 

"Sec.  384.  The  water  thus  turned  off  shall  not  be 
again  turned  on,  except  by  officers  or  employees  of  the 
city  duly  authorized,  and  in  no  instance  by  them,  un- 
til the  entire  tax  due  to  the  city  by  such  persons, 
firms  or  corporations,  is  paid ;  provided,  however,  that 
all  persons,  firms  or  corporations  that  may  be  in  ar- 
rears for  two  or  more  assessments  at  the  date  of  the 
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passage  of  this  ordinance,  shall  be  required  to  settle 
np  said  delinquency  by  installments,  making  at  least 
one  payment  in  amount  equal  to  one  of  said  assess- 
ments in  the  order  they  appear  on  the  tax  books  every 
sixty  days.  Upon  a  failure  of  any  delinquent  to  pay 
as  above  required,  it  shall  be  the  duty  of  the  comp- 
troller to  report  said  failure  to  the  board  of  public 
works  and  affairs,  who  shall  at  once  have  the  water 
turned  off,  and  the  water  shall  not  be  again  turned  on 
until  the  entire  tax  due  is  paid." 

"Sec.  408.  Whenever  any  person,  firm  or  corpora- 
tion becomes  indebted  to  the  city  for  water,  and  fail?, 
on  demand  of  the  city  authorities,  to  discharge  said  in- 
debtedness, as  provided  in  section  384,  it  shall  not  be 
lawful  to  furnish  water  to  said  firm,  person  or  cor- 
poration, at  the  place  where  said  indebtedness  was 
contracted  or  at  any  other  place  within  or  without 
the  city,  until  said  indebtedness  is  discharged.*- 

Sections  384  and  408  contain  the  provisions  winch 
were  relied  upon  by  the  defendant.  The  other  sec- 
tions are  set  forth  that  the  object  and  purpose  of 
those  relied  upon,  and  their  bearing  upon  the  man- 
agement or  government  of  the  waterworks  depart- 
ment of  the  defendant,  may  fully  appear. 

The  plaintiff  assails  the  validity  of  sections  384  and 
408,  making  it  unlawful  to  furnish  persons  with  wa- 
ter who  are  indebted  for  water  previously  supplied 
them,  after  notice  and  demand  of  payment,  at  the 
place  where  the  indebtedness  was  contracted,  or  any 
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other  place,  until  such  indebtedness  shall  be  discharg- 
ed, upon  the  ground  that  they  are  harsh,  oppressive 
and  discriminating  in  their  operation,  and  therefore 
unreasonable,  in  that  they  authorize  and  enable  the 
city  to  coerce  and  compel  its  inhabitants  receiving 
their  water  supply  from  it  to  pay  past-due  indebted- 
ness created  for  water  furnished  them,  by  declining 
to  further  supply  them  with  water  until  such  indebt- 
edness is  paid,  although  they  may  be  ready  and  willing 
to  pay  for  the  water  desired,  notwithstanding  its  duty 
as  a  public  corporation  to  supply  all  persons  with 
water  who  tender  the  regular  rates  therefor;  and  that 
for  this  reason  said  sections  are  to  this  extent,  void, 
and  afford  the  defendant  no  protection  in  this  action. 
The  question,  therefore,  for  determination  is  whether 
the  ordinance  in  qu^tion  is  reasonable  and  valid  or 
unreasonable  and  void,  and,  there  being  no  controver- 
sy as  to  the  taetBy  it  is  one  of  law  to  be  determined  by 
the  court. 

There  is  no  arbitrary  rule  by  which  the  reasonable- 
ness or  unreasonableness  of  ordinances  can  be  tried 
and  tested,  but  much  depends  upon  the  surrounding 
circumstances,  and  the  nature^  purpose  and  operation 
of  tha-ordinfmee-in^^piestion.  And  the  same  may  be 
said  in  regard  to  the  by-laws  of  public-service  cor- 
porations for  the  regulation  of  their  business  rela- 
tiona,iEith  the  public,  for  such  by-laws  and  ordinances 
of  municipalities,  of  the  nature  of  the  one  here  in- 
volved, are  much  alike,  and  largely  subject  to  the  same 
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limitations  and  rules  of  construction.  It  may  be  said 
generally,  that  ordinances  must  be  consonant  witli 
the  constitution  and  statutes  of  the  United  States 
and  of  the  State,  and  with  the  general  principles  of 
the  common  law.  They  must  be  authorized  by  the 
charter  of  the  corporation  or  general  laws  api»lying 
thereto,  and  consistent  with  the  objects  and  purposes 
of  its  creation.  They  must  be  general,  and  applicable 
alike  to  all  persons  and  property  affected  by  them, 
and  certain  in  their  application  and  operation,  and 
their  execution  not  left  to  the  caprice  of  those  whose 
duty  it  is  to  enforce  them.  They  must  be  just.  And 
they  should  be  adapted  to  the  locality  and  affairs 
which  it  is  intended  they  shall  control  and  affect. 
They  must  not  be  harsh  and  oppressive.  They  must 
not  discriminate  in  favor  of  or  against  any  class  of 
persons  or  property,  but  must  be  general  in  their  na- 
ture, and  impartial  in  their  operation  and  effect.  Long 
V.  Taxing  District y  7  Lea,  137  (40  Am.  Rep.,  55); 
Dillon,  Mun.  Corp.,  vol.  1,  sees.  319-330;  Am.  &  Eng. 
Ency.  of  Law,  vol.  21,  pp.  985-987. 

An  ordinance  which  is  free  from  the  objectionable 
features  enumerated,  and  contains  those  stated  to  be 
necessary,  may,  as  a  general  rule^  be  said  to  be  rea- 
sonable and  valid.  The  material  and  operativeLj^arts 
of  the  ordinance  complained  of  are  as  loUowsj  (1) 
That  'When  the  water  has  been  turned  off,  after  the 
period  of  delinquency  has  expired,  and  the  party  has 
been  notified  to  pay  and  has  failed,  it  shall  not  be 
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again  turned  on  except  by  officers  or  employees  of  the 
city  duly  authorized,  and  in  no  instance  by  them  until 
the  entire  tax  due  the  city  has  been  paid.  (2)  That 
whenever  any  person,  firm  or  corporation  becomes  in- 
debted to  the  city  for  water,  and  fails,  on  demand  of 
the  city  authorities,  to  discharge  said  indebtedness, 
as  provided  in  section  384  above  quoted,  it  shall  not  be 
lawful  to  furnish  water  to  said  firm,  person  or  corpor- 
ation, at  the  place  where  the  said  indebtedness  was 
contracted,  or  any  other  place  within  or  without  the 
city,  until  said  indebtedness  is  discharged.  The  spe- 
cific ground  of  attack  upon  it  is  that  the  provisions 
prohibiting  the  city  from  supplying  any  one  with 
water  indebted  to  it  for  water  furnished  them,  which 
indebtedness  they  have  failed  to  discharge  after  no- 
tice and  demand,  at  the  place  where  the  indebtedness 
accrued  or  any  other  place  within  or  without  the  city, 
enables  the  city  to  coerce  the  payment  of  past-due  in- 
debtedness, and  that  for  this  reason  it  is  oppressive 
and  discriminates  against  those  in  arrears  for  water. 
We  do  not  think  the  ordinance  subject  to  this  crit- 
icism. It  is  clearly  consistent  with  the  law  and  within 
the  powers  conferred  upon  the  city  by  its  charter,  and 
contributes  toward  effecting  the  ends  and  purposes 
of  its  incorporation.  It  is  general  in  its  scope  and 
application,  and  uniform  in  its  operation.  Every  in- 
habitant of  the  city  is  secured  a  continuous  supply 
of  water  by  complying  with  its  provisions,  and  any  of 
them,  regardless  of  their  circumstances  in  life,  will 
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be  refused  water  upon  tiieir  failure  to  observe  them. 
Its  execution  is  certain,  and  nothing  is  left  to  the  dis- 
cretion or  caprice  of  the  officers  of  the  defendant 
It  is  just^  in  that  it  provides  that  all  the  inhabitants 
of  the  city  shall  pay  their  proper  proportions  of  the 
expense  of  this  almost  indispensable  public  service. 
It  is  plain  and  unambiguous  in  its  terms,  and  all  par- 
ties are  informed  by  it  upon  what  terms  they  will  be 
supplied  with  water,  and  under  what  circumstances, 
and  when  the  supply  will  cease.  Everything  is  certain 
and  definite.  A  notice  is  required  to  be  given  of  the 
amount  due  and  the  time  within  which  payment  must 
be  made  before  the  supply  is  turned  oflf,  and  no  one 
can  be  taken  by  surprise,  or  should  be  unprepared 
to  meet  their  just  dues  for  the  service  rendered  them. 
Again,  the  ordinance  contributes  to  the  economical 
and  prompt  collection  of  the  water  assessments,  and  is 
almost  necessary  for  that  purpose,  as,  without  it,  not 
only  would  the  city  be  delayed  in  the  collection  of  the 
assessments,  but  would  be  put  to  the  expense  of  a  mul- 
titude of  petty  suits  annoying  to  it  and  harassing 
to  its  inhabitants,  and  would  suffer  great  loss  on  ac- 
count of  insolvencies.  The  assessment  required  to  be 
paid  is  not  a  past-due  indebtedness  in  the  sense  con- 
tended for  by  the  plaintiff,  but  the  dues  for  water  re- 
cently and  then  being  furnished.  It  is,  to  all  intents 
and  purposes,  a  current  charge.  We  see  nothing  harsh 
and  oppressive  or  discriminating  in  this  ordinance, 
but  we  are  of  the  opinion  that  it  is  reasonable  and 
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valid,  and  that  its  esforcement  against  the  plaintiff 
furnishes  her  no  legal  cause  of  complaint  against 
the  defendant.  In  this  conclusion  we  are  sustained 
by  precedent  in  this  and  other  States. 

In  the  case  of  Watauga  Water  Co.  v.  Wolfe,  99 
Tenn.,  p.  432  (41  S.  W.,  1060;  63  Am.  St  Rep.,  841), 
it  is  said :  "A  water  company  which  is  under  l^al 
obligation  to  furnish  water  to  all  inhabitants  of  a 
city  at  designated  rates,  and  without  discrimination, 
may  adopt  reasonable  rules  for  the  conduct  of  its  busi- 
ness and  the  operation  of  its  plant,  and  such  rules, 
so  far  as  they  affect  its  patrons,  are  binding  on  them 
and  may  be  enforced  even  to  the  extent  of  denying 
water  to  those  who  refuse  to  comply  therewith." 

In  the  case  of  Wood  v.  The  City  of  Auburn  (Me.), 
32  Atl.,  906 ;  29  L.  R.  A.,  376,  it  is  said :  "Water  com- 
panies and  municipalities  undertaking  to  supply  wa- 
ter to  the  people  have  an  undeniable  right,  when  not 
affected  by  legislation,  to  impose  such  reasonable  rules 
as  will  husband  the  supply  and  economize  the  use 
of  the  water,  as  well  as  protect  the  plant,  keep  up  its 
efficiency,  and  as  will  insure  a  reasonable  revenue  and 
its  prompt  receipt." 

In  Tacoma  Hotel  Co.  v.  Tacoma  Light  &  Water  Co., 
3  Wash.,  316  (28  Pac,  516;  14  L.  R.  A.,  669;  28  Am. 
St.  Rep.),  it  was  held  that:  "A  rule  of  the  water 
company  which  requires  water  rates  to  be  paid  quar- 
terly, adds  a  penalty  of  five  per  cent,  in  case  of  de- 
fault of  payment  in  ten  days,  and  provides  that  after 
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default  for  fifteen  days  the  water  shall  be  shut  off  from 
the  premises,  is  a  reasonable  regulation." 

In  Williams  v.  Mutual  Gas  Co.  (Mich.),  18  N.  W., 
236  (50  Am.  Rep.,  266) ,  it  is  said :  "The  requirement 
of  a  deposit  of  money  to  guaranty  the  payment  of  the 
price  of  gas  used  is  not  an  unreasonable  one,  and  the 
company  may  discontinue  furnishing  the  gas  unless 
complied  with." 

In  Shiras  v.  EvAng,  48  Kan.,  170  (29  Pac,  320),  a 
rule  of  the  water  company  giving  it  the  right  to  shut 
oflP  water  from  the  premises  of  the  consumer  who 
wastes  it  was  held  reasonable,  and  sustained. 

In  People  v.  Manhattan  Gas  Light  Co.,  45  Barb., 
136,  the  right  of  a  gas  company  to  refuse  to  furnish 
a  customer  with  gas  until  he  paid  his  past-due  gas 
bill  was  affirmed. 

The  view  we  have  taken  of  this  ordinance  is  not  in 
conflict  with  the  case  of  Crumley  v.  Watodiga  Co., 
99  Tenn.,  420  (41  S.  W.,  1058),  which  is  relied  upon 
by  counsel  for  plaintiflF  to  sustain  this  action,  as  a 
very  different  question  was  there  presented.  In  that 
case,  the  Watauga  Water  Company  arbitrarily  re- 
fused to  furnish  the  plaintiff,  Crumley,  with  water 
until  he  should  pay  an  old  debt,  which  he  owed  the 
company,  consisting  of  the  sum  of  f  11  for  piping  and 
?4  for  water  rents.  The  facts  showed  that  in  1894  and 
1895y  Crumley,  who  was  a  citizen  of  Johnson  City, 
and  a  patron  of  the  company,  became  its  debtor  in 
the  sums  aforesaid  for  piping  and  water  rent.    The 
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two  sums  were  consolidated,  and  the  plaintiflf  gave 
the  company  his  duebill  for  the  aggregate  of  f  15. 
Thereafter  he  received  water  from  the  company  for 
several  months,  and  paid  the  required  charges.  Then, 
for  a  short  time,  he  did  not  take  the  company's  water. 
In  August,  1896,  he  decided  to  take  it  again,  and  re- 
quested the  proper  representative  of  the  company  to 
turn  the  water  into  the  hydrant  at  his  residence  in 
the  city,  at  the  same  time  tendering  the  price  of  one 
quarter's  rent  in  advance,  according  to  the  rules  of 
the  company.  This  request  was  refused,  and  he  was 
denied  the  benefit  of  the  company's  water  unless  he 
should  pay  the  whole,  or  at  least  part,  of  his  old  out- 
standing duebill.  He  failed  to  pay  any  part  of  the 
duebill,  and  the  company  refused  to  supply  the  wa- 
ter. One  month  later  he  commenced  his  action  to  re- 
cover damages. 

This  court  properly  held  that  the  defendant  water 
company,  being  a  public  coi-poration,  charged  with 
the  performance  of  certain  duties  in  which  the  pub- 
lic was  interested,  and  having  made  and  entered  into 
a  contract  with  Johnson  City  to  furnish  the  inhab- 
itants with  a  plentiful  supply  of  water,  could  not  ar- 
bitrarily refuse  to  furnish  the  plaintiff  with  water 
when  he  tendered  the  price  therefor  a  quarter  in  ad- 
vance as  required  by  the  rules  of  the  company,  when 
the  only  reason  assigned  for  refusal  to  furnish  him  wa- 
ter was  that  he  had  not  paid  an  old  bill  which  he 
owed  the  company,  which  he  had  been  allowed  to  set- 
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tie  by  a  duebill,  and  af tem^ard  receive  water  and  pay 
for  the  same.  In  this  case  it  is  said:  ^^The  defend- 
ant, Watauga  Water  Company,  is  a  public  corpora- 
tion, as  contradistinguished  from  a  private  corpora- 
tion. By  the  law  of  its  creation  it  was  charged  with 
the  imperative  duty  of  erecting  waterworks  and  ma- 
chinery of  sufficient  capacity  to  furnish  Johnson  City 
and  the  inhabitants  thereof  with  a  plentiful  supply 
of  water;  and  by  its  contract  with  that  city  it  bound 
itself  to  furnish  an  ample  supply  of  water  for  the  use 
of  the  city,  and  for  families  and  domestic  purposes. 
Thereby  it  assumed,  first,  by  necessary  implication  of 
law,  and,  secondly,  by  express  contract,  to  furnish 
water  to  all  the  inhabitants  of  the  city  upon  reason- 
able terms,  and  without  discrimination.  From  which 
it  follows  that  the  company  breached  its  duty  toward 
Crumley  in  refusing  to  let  him  have  water  upon  its 
regular  rates,  and,  as  a  legal  consequence,  became  lia- 
ble to  him  in  damages  for  whatever  injuries  he  sus- 
tained as  the  proximate  cause  of  the  breach.  These 
views  are  not  without  abundant  support  in  the  au- 
thorities. .  .  .  The  defendant  in  the  present  case 
can  not  justify  its  declination  to  furnish  water  to  the 
plaintiflP  by  the  facts  of  his  failure  to  pay  the  whole 
or  a  part  of  his  outstanding  duebill  given  for  water 
and  piping  furnished  a  year  or  two  before.  Upon  ten- 
der of  the  regular  rates,  he  was  entitled  to  water  like 
other  persons,  and  without  reference  to  his  past-due 
obligation.    The  company  had  given  him  credit  for  the 
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matters  covered  by  the  duebill,  and  could  not  there- 
after coerce  payment  by  denying  him  a  present  legal 
right." 

This  case  is,  therefore,  merely  authority  for  the 
proposition  that  a  water  company,  under  the  duty  im- 
posed upon  it  by  positive  law,  and  assumed  by  it  by 
express  contract  to  furnish  citizens  of  a  city  with 
water,  can  not  arbitrarily  refuse  to  furnish  a  citizen 
with  water  who  tenders  the  price  therefor,  in  con- 
formity with  the  rules  of  the  company,  and  put  its 
declination  upon  the  ground  that  the  citizen  owed  it 
an  old  bill  for  which  it  had  given  the  party  credit  years 
before  it  had  refused  to  furnish  him  water,  and  had 
actually  furnished  him  water  between  the  date  of  its 
acceptance  of  his  duebill  and  the  date  of  the  refusal 
complained  of,  and  has  no  application  to  a  case  like 
this. 

The  case  of  Merrimac  River  Savings  Bank  v.  Citi/ 
of  Lowell  (Mass.),  26  N.  E.,  97  (10  L.  R.  A.,  122), 
cited  by  the  plaintiff,  only  sustains  the  proposition 
that  "a  city  or  town  which  is  authorized  by  statute 
to  furnish  water  to  its  inhabitants,  to  be  paid  for  by 
chem,  and  which  has  received  from  the  householder 
payment  in  advance  for  water  to  be  furnished,  and 
then  arbitrarily  cut  off  his  supply,  can  be  held  liable 
for  damages  in  an  action  at  law.'' 

In  this  case  water  has  been  furnished  for  the  year, 
commencing  April  1,  1886,  and  was  not  paid  for  as 
required  by  the  ordinance,  and  on  January  13,  1887, 
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the  plaintiflf,  having  a  mortgage  on  the  premises^  en- 
tered to  foreclose  it,  and  afterwards  continued  in  pos- 
session. On  June  3,  1887,  the  plaintiff  paid  the  full 
amount  of  the  water  rates  for  the  year  commencing 
April  1,  1887,  and  on  September  3,  1887,  the  water 
was  shut  off  for  nonpayment  of  the  rates  assessed 
for  the  year  commencing  April  1,  1886.  The  water 
had  not  been  cut  off  during  the  year  for  which  the  un- 
paid assessment  was  made,  and  at  the  time  it  was 
cut  off  it  was  being  furnished  for  a  term  for  which 
the  city  had  received  from  the  plaintiff  payment  in 
advance.  The  court,  among  other  things,  said :  "The 
receipt  of  this  money  amounted  to  a  contract^  or  cre- 
ated a  duty,  to  furnish  plaintiff  with  the  water 
throughout  the  year,  in  the  manner  contemplated  by 
the  statute,  so  far  as  it  could  be  done,  by  making  a 
reasonable  effort  to  perform  the  duty  which  the  city 
had  assumed,  and  precluded  the  city  from  afterwards 
cutting  off  the  water  under  its  ordinance  on  account 
of  failure  of  his  predecessor  in  title  to  pay  the  rent 
for  the  former  year.  Whether,  if  the  water  had  pre- 
viously been  cut  off  under  the  ordinance,  the  plaintiff 
could  have  compelled  the  city  to  turn  it  on  without 
payment  of  the  amount  due  for  the  previous  year,  it 
is  unnecessary  to  decide." 

It  will  be  seen  that  in  this  case,  just  as  in  the  Wa- 
tauga Water  Co.  case,  in  99  Tenn.,  422  (41  S.  W., 
1058),  the  city,  after  delinquency  had  occurred,  had 
received  the  plaintiff's  money,  turned  on  the  water, 
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and,  during  the  period  for  which  it  had  received  his 
money,  arbitrarily  cut  oflP  the  water  and  broke  its 
contract  to  furnish  him  water  during  a  given  period, 
in  an  effort  to  coerce  the  plaintiff  into  paying  the 
past-due  debt.  The  city  in  this  case  was  not  acting 
under  any  ordinance  the  reasonableness  of  which  was 
before  the  court  for  consideration,  but  it  was  just  a 
case  of  where  the  city  had  broken  its  contract.  While 
the  court  says  that  the  point  is  not  before  it  for  de- 
cision whether  the  city  would  have  been  justified  orig- 
inally in  not  turning  on  the  water  until  the  past-due 
debt  was  paid,  under  the  city  ordinance,  the  inference 
is  that  if  this  question  had  been  before  the  court  it 
would  have  decided  it  favorably  to  the  contentions 
of  the  defendant  in  this  case. 

The  case  of  James  Wood  v.  The  City  of  Auburn 
(Me.),  32  Atl.,  906  (29  L.  R.  A.,  376),  cited  in  the 
Watauga  Water  Co.  case,  and  relied  upon  by  counsel 
for  plaintiff,  is  only  authority  for  the  proposition 
"that  a  city  which  has  undertaken  to  furnish  its  in- 
habitants with  water  can  not,  after  accepting  the 
rates  and  furnishing  water  to  a  consumer  for  a  period 
beyond  that  for  which  a  disputed  unpaid  claim 
against  him  exists,  shut  off  the  supply  for  the  purpose 
of  coercing  payment  of  such  claim." 
.  The  case  of  American  Waterworks  Go.  v.  State  of 
Nebraska  ex  rel,  etc.  (Neb.),  64  N.  W.,  711  (30  L. 
R.  A.,  447;  50  Am.  St.  Rep.,  610),  also  relied  upon  by 
plaintiff,  decides  in  substance  that  a  rule  of  a  private 
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corporation,  engaged  in  supplying  a  city  and  its  in- 
habitants with  water  in  pursuance  of  a  franchise 
granted  by  such  city,  to  the  effect  that  "water  rents 
shall  be  due  and  payable  on  the  first  day  of  January 
and  July  of  each  year,  in  advance,  at  the  company's 
oflBce,  and,  if  not  paid  within  thirty  days  after  they 
fall  due,  the  water  will  be  turned  off,  and  not  turned 
on  again  until  all  back  rents  are  paid,  including  a 
charge  of  one  dollar  for  turning  the  water  off  and  on," 
to  be  unreasonable,  so  far  as  it  required  a  patron  in 
default  of  water  rents  to  pay  |1  as  a  condition  pre- 
cedent to  his  right  to  again  be  furnished  with  water, 
and  void. 

In  so  far  as  this  case  touches  the  question  involved 
in  the  case  at  bar,  it  is  in  accord  with  our  conclusion. 
The  court  intimates  that,  in  so  far  as  the  company's 
rule  provides  that  the  water  shall  not  be  turned  on 
again  until  all  back  rents  are  paid,  the  rule  is  valid; 
but  holds  that  it  is  invalid  and  void  to  the  extent 
that  it  requires  a  fee  of  |1  to  be  paid  by  water  con- 
sumers for  making  connections  after  water  had  been 
turned  off  for  delinquency. 

We  are,  therefore,  of  the  opinion  that  there  is  no 
error  in  the  judgment  of  the  circuit  court  dismissing 
the  action  of  the  plaintiff,  and  the  judgment  of  that 
court  is  affirmed,  with  costs. 
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Town  op  McMinnville  v.  Stroud  et  al. 
{Nashville.    December  Term,  1902.) 

1.  MUVIOIPAL  0OBP0&ATI0H8.    Can  not  maintam  an  ac- 
tion for  violation  of  oriminal  statute. 

A  municipal  corporation  is  without  power  to  maintain  a  civil 
action  based  upon  a  violation  of  one  of  the  criminal  statutes 
of  the  State.  Crimes  under  these  statutes  must  he  punish- 
ed by  presentment  or  Indictment,  as  provided  by  law. 

Case  cited  and  approved:     State  t;.  Haynes,  104  Tenn.,  406. 

2.  AJUBtXBT  OF  JX7DGMBNI.    For  faUure  to  show  cause  of 
action  in  warrant,  notwithstanding  default. 

A  warrant  in  a  civil  suit  by  a  municipality  for  an  alleged  vio- 
lation of  a  criminal  statute,  and  neither  showing  the  exist- 
ence nor  charging  the  violation  of  a  municipal  ordinance, 
fails  to  stete  a  cause  of  action,  and  a  default  thereon  does  not 
furnish  any  foundation  for  a  judgment;  in  such  case  a  mo- 
tion in  arrest  of  Judgment  should  be  sustained. 


FROM  WARREN. 


Appeal  in  error  from  the  Circuit  Court  of  Warren 
County.    M.  D.  Smallman,  Judge. 

John  L.  Willis,  for  Town  of  McMinnville. 

Whitson  &  Mercer,  for  Stroud  et  al. 

Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 
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This  was  argued  at  the  bar  as  a  suit  by  the  town  of 
McMinnville  against  the  defendants,  for  the  violation 
of  a  corporation  ordinance;  but  upon  opening  and 
reading  the  record,  we  And  that  the  warrant  makes 
no  mention  of  a  corporation  ordinance,  but  requires 
the  defendants  to  answer  the  town  of  McMinnville 
for  the  violation  of  one  of  the  criminal  statutes  of  the 
State — the  one  commonly  known  under  the  designa- 
tion of  the  "Four  Mile  Law."  Of  course  no  town  or 
city  can  maintain  such  a  suit.  Crimes  under  the  pub- 
lic statutes  of  the  State  must  be  punished  by  indict- 
ment or  presentment,  as  provided  by  law,  and  not 
by  a  civil  suit,  instituted  by  any  of  the  municipalities 
of  the  State.  State  v.  Haynes,  104  Tenn.,  406  (58  S. 
W.,  120).  We  do  not  intend  to  say  that  the  same  act 
may  not  be  an  offense  both  against  the  State  and 
one  of  its  municipalities,  but  before  the  latter  can 
sue  it  must  have  and  show  an  ordinance  covering  the 
ground.  No  ordinance  was  referred  to  in  the  warrant 
in  this  case,  and  it  does  not  in  any  wise  appear  there- 
in, or  otherwise  in  the  record,  that  any  such  ordinance 
was  or  is  in  existence.  Hence  it  follows  that  no  vio- 
lation of  a  town  ordinance  was  charged  in  the  war- 
rant, and,  from  this,  that  no  cause  of  action  was  al- 
leged therein,  and  from  this  it  necessarily  follows 
that  the  default  taken  w^as  without  any  legal  result, 
and  could  not  furnish  any  foundation  for  the  judg- 
ment which  was  rendered  against  the  defendants.  It 
follows  that  the  motion  in  arrest  of  judgment,  made 
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in  the  court  below,  should  have  been  sustained.  That 
motion  is  now  sustained,  and  the  suit  dismissed,  at 
the  cost  of  the  plaintiff,  town  of  McMinnville. 

This  being  decisive  of  the  case,  it  is  unnecessary  to 
notice  other  questions  made  in  the  briefs  and  argued 
at  the  bar. 
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Davidson  Benedict  Co.  v.  Severson. 
{Nashville.    December  Term,  1902.) 

1.    MSA8UBB  OF  DAMAGES.    For  wron^fol  iiguries  result- 
ing in  death.     (General  rule  stated. 

Under  statutes  (Shannon's  ode,  sees.  4025-4028),  provid- 
ing that  the  right  of  action  for  personal  injuries  caused  by 
negligence,  resulting  in  death,  shall  not  thereby  abate  or  be 
extinguished,  but  shall  survive  for  the  benefit  of  the  widow 
and  children  or  next  of  kin  of  decedent,  and  providing 
the  manner  and  by  whom  suit  therefor  may  be  prosecuted, 
and  under  a  subsequent  statute  (Shannon's  Code,  sec  4029) 
providing  that  in  the  cases  mentioned  above,  the  party  suing 
shall,  if  entitled  to  damages,  have  the  right  to  recover  for 
mental  and  physical  suffering,  loss  of  time  and  expenses, 
resulting  to  the  deceased  from  the  personal  injuries,  and 
also  the  damages  resulting  to  the  parties  for  whose  use  the 
right  of  action  survives,  the  damages  recoverable  consist  of 
tiDO  classes: 

First,  damages  purely  for  the  injury  to  the  deceased  him* 
self; 

Second,  the  incidental  damages  suffered  by  the  widow, 
children,  or  next  of  kin,  from  the  death; 

And  both  are  recoverable  in  one  and  the  same  action. 
(Post,  pp.  676-639  generally,  but  especially  578-580,  594-595, 
614-617,  632.) 

See  acts  and  cases  cited  under  last  headnote. 

S.    SAKB.    Same.    What  damages  are  embraoed  in  first  class. 

In  the  first  class  are  embraced  damages  for  the  mental  and 
physical  suffering,  loss  of  time  and  necessary  expenses  re- 
sulting to  the  deceased  from  the  personal  injuries.  {Post, 
pp.  614,  620.) 

8.    SAKE.    Same.    What  damages  are  embraced  in  the  second 
class,  and  how  determined. 
In  the  second  class  is  embraced  the  pecuniary  value  of  the 
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life  of  the  deceased:  Railroad  v,  Wyrick,  99  Tenn.,  500; 
Collins  V,  Railroad,  9  Heisk.,  851;  Railroad  v,  Stevens,  9 
Helsk.,  12. 

To  be  determined— 

(a)  Upon  a  consideration  of  his  expectancy  of  life,  his 
age,  condition  of  health  and  strength.  Railroad  v.  Spence, 
93  Tenn.,  173;  Railroad  v.  Stacker,  86  Tenn.,  343. 

(b)  Capacity  for  labor,  and  for  earning  money  through 
skill  in  any  art,  trade,  profession,  occupation  or  business. 
Railway  Co.  v,  Howard,  90  Tenn.,  144;  Bridge  Co.  v.  Barnes, 
98  Tenn.,  401;  Railway  v.  White,  5  Lea,  540. 

(c)  And  his  personal  habits  as  to  sobriety  and  industry 
Railroad  v.  Prince,  2  Heisk.,  580. 

All  modified,  however, 

By  the '  fact  that  the  expectancy  of  life  is  at  most  only  a 
probability,  ba^ed  upon  experience,  and  also  by  the  fact 
that  the  earnings  of  the  same  indlyidual  are  no(t  always 
uniform.  Railroad  Co.  v.  Spence,  93  Tenn.,  173.  {Post,  pp. 
614-615,  620.) 

4.  8AMB.    Same.    Same.    But  one  cause  of  action. 

There  is  but  one  cause  of  action  embracing  the  first  and  sec- 
ond classes  of  damage.  While  in  some  of  the  cases  (notably, 
Collins  V.  Railroad,  9  Heisk.,  851),  it  is  said  that  damages 
belonging  to  the  second  class  are  to  be  estimated  as  if  the 
deceased  were  himself  still  alive,  but  totally  disabled,  and 
in  that  condition  suing  for  the  injury,  yet,  for  practical  pur- 
poses, it  is  unnecessary  that  this  supposition  be  called  to  the 
attention  of  the  Jury,  or  considered  by  them;  for  It  is  suf- 
ficient that  the  pecuniary  value  of  the  life  destroyed  may  be 
ascertained,  as  far  as  such  a  matter  can  be  ascertained  at  all, 
in  the  manner  and  according  to  the  rules  already  laid  down. 
(Post,  pp.  616-617,  633-634.) 

5.  SAHB.    Same.    Existence  of  beneficiary  to  be  shown  but 
not  to  enhance  damages. 

It  is  proper  to  prove  the  existence  of  children  or  next  of  kin 
of  the  deceased,  not  for  the  purpose  of  enhancing  the  dam- 
ages, but  only  to  show  the  existence  of  beneficiaries  pro- 
vided for  in  the  statute.     {Post,  p.  617.) 

Cases  cited  and  approved:    Collins  v.  Railroad,  9  Heisk.,  841; 


574  TENNESSEE  REPORTS.        [Vol.  109 

Dayidson  Benedict  Ck).  v.  Serersoa. 


Railroad  v.  Dayis,  104  Tenn.,  442;  Freeman  v.  Railroad,  107 
Tenn.,  340;  Daniel  t;.  Ck>al  Co.,  105  Tenn.,  470. 

6.  8AKB.    Same.    Not  necesaary  to  prove  widow  or  next  of 
kin  dependent  on  deceased. 

There  need  be  no  testimony  introduced  for  the  purpose  of 
showing  that  the  widow,  children,  or  next  of  kin,  were  de- 
pendent for  support  or  pecuniary  aid  upon  the  deceased  In 
his  lifetime;  it  is  sufficient,  so  far  as  this  phase  of  the  mat^ 
ter  goes,  to  proye  the  status  of  widow,  child,  or  next  of 
kin,  as  such.    {Post,  p.  623.) 

7.  SAKB.    Same.    Nothing  can  be  allowed  as  '*selatium«'^  or 
for  mental  anguish.,  to  the  widow  or  next  of  kin. 

Under  these  statutes  there  can  be  no  allowance  as  damages  to 
the  beneficiaries  of  the  cause  of  action  for  their  grief  or  men- 
tal anguish  occasioned  by  the  death  of  the  deceased  or  as  a 
"solatium;*'  that  is,  for  the  loes  of  moral  aid,  comfort, 
counsel  and  companionship  of  the  deceased.  {Post,  pp.  630- 
631,  633.) 

Cases  cited:  Railroad  v.  Prince,  2  Heisk.,  580;  Railroad  v. 
Steyens,  9  Heisk.,  12-18;  Railroad  v.  Wyrick,  99  Tenn.,  500. 

8.  8AHB.    Same.    Double  damages  in  second  class  not  al- 
lowable.   Oase  in  Judgment. 

Instructions  to  the  Jury  in  an  action  for  the  wrongful  death 
of  decedent,  that  the  measure  of  damages  Is  such  as  the 
deceased  himself  could  haye  recoyered  had  he  been  perma- 
nently disabled  for  life  and  were  himself  prosecuting  the  suit, 
and  in  addition  thereto  also  such  pecuniary  damages  as 
haye  been  sustained  by  the  widow  and  child  (the  only 
beneficiaries  of  the  recoyery  sought  in  the  case)  consequent 
upon  the  decedent's  death,  are  erroneous,  in  that,  these  two 
clauses  yirtually  coyer  the  same  damages,  and  the  last  clause 
allowing  pecuniary  damages  .  .  .  sustained  by  the  widow, 
etc.,  the  Jury  are,  in  effect,  directed  to  duplicate  the  dam- 
ages which  had  already  been  proyided  for  in  the  direction 
that  they  were  to  assess  such  damages  as  the  deceased  him- 
self could  haye  recoyered  had  he  been  permanently  disabled 
for  life,  and  he  himself  were  prosecuting  the  suit  Tbere 
is  no  warrant  for  the  allowance  of  duplicate  damages  either 
in  the  statutes  or  the  decisions  of  the  supreme  court  {Post, 
pp.  676-639  generally,  but  especially  634-639.) 
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Acts  cited  and  construed:  Acts  of  1871,  ch.  78;  Acts  of  1883, 
ch.  186. 

Code  cited  and  construed:  Sees.  4025-4029  (S);  3130-3134  (M. 
ft  v.);   2291-2293   (T.  ft  S.  and  1858). 

Gases  cited  and  reviewed:  Railroad  v.  Burke,  C  Gold.,  45; 
Railroad  v.  Prince,  2  Heisk.,  580;  Railroad  v.  Stevens,  9 
Heisk.,  12;  Railroad  v,  Mitchell,  11  Heisk.,  400;  Gollins  v. 
Railroad,  9  Heisk.,  841;  Sample  t;.  Smith,  1  Tenn.  Gases, 
284;  Fowlkes  v.  Railroad,  9  Heisk.,  829;  Haley  v.  Railroad, 
7  Bazt,  239;  TrafTord  v.  Express  Go.,  8  Lea,  96;  Railroad  v. 
Smith,  9  Lea,  470;  Railroad  v.  Smith,  9  Lea,  685;  Railroad 
17.  Pounds,  11  Lea,  127;  Railroad  v,  Toppins,  10  Lea,  58; 
Railroad  v.  Gonley,  10  Lea,  531;  Railroad  v.  Gurley,  12  Lea, 
46;  Railroad  t;.  Gower,  85  Tenn.,  4G5;  Railroad  v.  Stacker, 
86  Tenn.,  343;  Railroad  v,  Howard,  90  Tenn.,  144;  League  i;. 
Railroad,  91  Tenn.,  458;  Railroad  v,  Spence,  93  Tenn.,  188; 
Bamberger  v.  Railroad,  95  Tenn.,  13;  Andrews  v.  Railroad, 
(Nashville  Dec.  Term,  1893);  HoUton  r.  Coal  ft  Iron  Company, 
95  Tenn.,  521;  Railroad  v.  Johnson,  97  Tenn.,  667;  Railroad 
V.  Wyrick,  99  Tenn.,  500;  Whaley  v.  Cottell,  103  Tenn.,  347; 
Railroad  v.  Davis,  104  Tenn.,  442;  Daniel  v.  Goal  Co.,  105 
Tenn.,  470;  Freeman  i;.  Railroad,  107  Tenn.,  340;  Railroad  v. 
Bean.  94  Tenn.,  388;  Railroad  v,  Bentz,  108  Tenn.,  670; 
Bridge  Go.  v.  Barnes,  98  Tenn.,  401;  Railroad  v.  White,  5 
Lea,  540;  Railroad  v.  Wallace,  90  Tenn.,  54;  Railroad  v, 
Fleming,  14  Lea,  137;  Railroad  v.  Quinan,  11  Lea,  98;  Splro 
V.  Felton  (C.  C),  73  Fed.  Rep.,  91;  Railroad  v.  Butler,  57 
Pa.,   335. 


FROM   LEWIS. 


Appeal  in  error  from  the  Circuit  Court  of  Lewis 
County.    Sam  Holding,  Judge. 

JasEPH  W.  Bybns,  W.  H.  Williamson  and  J.  A. 
Bates^  for  Davidson  Benedict  Company. 
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H.  P.  PiGUERS,  Salmon  &  Turner  and  J.  S.  Sbv- 
ERSON,  for  Severson. 
3IR.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of  Lewis 
county  by  the  defendant  in  error,  as  the  administrator 
of  W.  A.  Hollister,  deceased,  to  recover  $20,000  as 
damages  for  the  death  of  said  Hollister,  alleged  to 
have  been  caused  by  the  negligence  of  the  plaintiff  in 
error. 

The  declaration,  among  other  things,  not  necessary 
to  mention,  alleged  that  on  or  about  February  1, 
1902,  the  plaintiffs  in  error  owned  and  were  oper- 
ating a  sawmill  in  Lewis  county;  that  the  said  Hol- 
lister was  employed  by  them  in  the  capacity  of  saw- 
yer, and  while  in  the  discharge  of  his  duties  as  such, 
and  without  any  negligence  on  his  part,  was  killed 
by  the  explosion  of  the  boiler  attached  to  the  engine, 
by  means  of  which  the  sawmill  was  operated;  that 
the  boiler  was  old,  defective  and  unsafe,  and  wholly 
unfit  for  the  work  to  which  it  was  put ;  and  that  its 
condition  was  unknown  to  Hollister,  but  was  known 
to  the  plaintiffs  in  error,  or  could  have  been  ascer- 
tained by  the  exercise  of  proper  diligence  and  care. 
The  suit  was  brought  for  the  benefit  of  the  widow 
and  child  of  the  deceased. 

The  plaintiffs  in  error,  who  were  defendants  below, 
entered  a  plea  of  not  guilty. 

There  was  evidence  tending  to  sustain  the  allega- 
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tions  of  the  declaration,  and  the  jury  rendered  a  ver- 
dict of  f  9,000  in  favor  of  the  plaintiff  below,  and  judg- 
ment was  rendered  thereon  by  the  court,  after  a  mo- 
tion for  a  new  trial  had  been  overruled.  From  this 
judgment  the  plaintiffs  in  error  prayed  and  obtained 
an  appeal,  and  have  assigned  errors. 

The  first  error  that  claims  our  attention  is  the 
charge  of  his  honor  upon  the  measure  of  damages. 
After  stating  to  the  jury  the  substance  of  chapter, 
186,  p.  259,  Acts  1883,  he  told  them  that  there  were 
two  classes  of  damages  assessable  thereunder :  First, 
such  damages  as  the  deceased  himself  could  have  re- 
covered "had  he  been  permanently  disabled  for  life," 
and  he  himself  were  prosecuting  the  suit,  and  that 
in  estimating  this  class  they  should  take  into  con- 
sideration the  mental  and  physical  suffering  of  the 
deceased,  his  earning  capacity,  and  the  probability  of 
his  continuance  in  life;  secondly,  that,  in  addition 
to  the  foregoing  damages,  the  plaintiff  would  be  en- 
titled to  recover  also  such  pecuniary  damages  as  had 
been  sustained  by  the  widow  and  child,  consequent 
upon  the  death  of  the  husband  and  father,  the  said 
W.  A.  Hollister,  and  that  in  estimating  this  latter 
class  of  damages  they  should  look  to  the  ability  of 
Hollister  to  furnish  his  wife  and  child  a  support,  and 
the  nature  and  extent  of  the  support  he  did  give 
them,  and  to  the  probability  of  the  continuance  of 
that  support,  and  his  ability  to  provide,  and  to  the 

Cates  1-10 
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probability  of  a  continuance  of  their  dependence  upon 
him  for  support. 

Error  is  assigned  upon  this  portion  of  the  charge, 
and  the  questions  presented  thereby  were  fully  argued 
at  the  bar,  and,  in  addition,  we  have  been  furnished 
with  briefs  upon  both  sides — not  only  briefs  prepared 
in  this  case,  but  also  in  another  case  pending  before 
the  court,  involving  similar  questions.  All  of  these 
briefs  we  have  read,  and  attentively  considered. 

The  questions  made,  and  argued  with  great  ability, 
go  to  the  foundation  of  the  rules  for  measuring  dam- 
ages recognized  in  this  State  in  the  class  of  cases  we 
have  before  us,  and  we  have  decided  to  undertake  and 
present  a  review  of  the  whole  matter.  We  are  the 
more  moved  to  undertake  such  an  inquiry,  although 
the  labofr  it  imposes  is  very  great,  because  of  the  fre- 
quent misapprehensions  of  these  rules  that  appear  in 
the  charges  of  able  and  learned  circuit  judges,  indi- 
cating some  uncertainty,  real  or  apparent,  in  our  re- 
ported decisions,  which  are  the  source  of  authority 
to  which  they  must  resort  when  instructing  juries 
brought  before  them. 

The  provisions  of  the  Code  are : 

"2291  (Shannon's  Code,  sec.  4025).  The  right  of 
action  which  a  person,  who  dies  from  injuries  re- 
ceived from  another,  or  whose  death  is  caused  by  the 
wrongful  act  or  omission  of  another,  would  have  had 
against  the  wrongdoer,  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his  death,  but 
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shall  pass  to  his  personal  representative,  for  the  ben- 
efit of  his  widow  or  next  of  kin,  free  from  the  claims 
of  creditors. 

"2292  (Shannon's  Code,  sec.  4026).  The  action  may 
be  instituted  by  the  personal  representative  of  the 
deceased,  but  if  he  declines  it,  the  widow  and  chil- 
dren of  the  deceased  may,  without  the  consent  of  the 
representative,  use  his  name  in  bringing  and  prose- 
cuting the  suit,  on  giving  bond  and  security  for  costs, 
or  in  the  form  prescribed  for  paupers.  The  personal 
representative  shall  not  in  such  case  be  responsible 
for  costs,  unless  he  sign  his  name  to  the  prosecution 
bond. 

"2293  (Shannon's  Code,  sec.  4028 >.  If  the  deceased 
had  commenced  an  action  before  his  death,  it  shall 
proceed  without  a  revivor.  The  damages  shall  go  to 
the  widow  and  next  of  kin,  free  from  the  claims  of 
the  creditors  of  the  deceased,  to  be  distributed  as  per- 
sonal property." 

On  December  14,  1871,  p.  70,  ch.  78,  of  the  acts  of 
that  year,  the  following  amendment  was  passed : 

"Section  1.  That  section  2291  of  the  Code  of  Ten- 
nessee be  so  amended  as  to  provide  that  the  right  of 
action  which  a  person  who  dies  from  injuries  re- 
ceived from  another,  or  whose  death  is  caused  by  the 
wrongful  act,  omission  or  killing  by  another,  would 
have  had  against  the  wrongdoer,  in  case  death  had 
not  ensued,  shall  not  abate  or  be  extinguished  by  his 
death,  but  shall  pass  to  his  widow,  and,  in  case  there 
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is  no  widow,  to  his  children,  or  to  his  personal  repre- 
sentative, for  the  benefit  of  his  widow  or  next  of  kin, 
free  from  the  claims  of  creditors. 

"Sec.  2.  That  section  2292  be  so  amended  as  to 
allow  the  widow,  op  if  there  be  no  widow,  the  children, 
to  prosecute  suit,  and  that  this  remedy  is  provided  in 
addition  to  that  now  allowed  by  law  in  the  class  of 
cases  provided  for  by  that  section,  and  2291  of  the 
Code,  which  this  act  is  intended  to  amend." 

Another  statute  was  passed  in  1883,  page  259,  ch. 
186,  of  the  acts  of  that  year.  This  act  will  be  stated 
later  in  connection  with  certain  decisions  of  this  court, 
so  as  to  present  it  in  its  historical  connection. 

In  order  that  we  may  properly  understand  the  mean- 
ing of  these  sections  in  respect  of  the  measure  of  dam- 
ages applicable  thereunder,  it  is  necessary  that  we 
should  review  their  history  after  enactment,  as  they 
appear  in  our  judicial  decisions. 

The  first  reported  decision  bearing  upon  the  mat- 
ter is  Raihvay  Co.  v.  Burke,  6  Cold.,  45,  decided  at 
the  December  term,  1868.  At  that  time  there  were  in 
force  only  sections  2291  (Shannon's  Code,  sec.  4025), 
2292  (Shannon's  Code,  sec.  4026)  and  2293  (Shan- 
non's Code,  sec.  4028).  Burke  was  killed  upon  the 
line  of  the  railway  company,  and  the  latter  was  sued 
for  damages.  The  circuit  judge  charged  the  jury  that 
the  damages  recoverable  were  those  suflfered  by  the 
widow  and  children  by  reason  of  the  killing  of  Burke, 
the  husband  and  father.    In  passing  upon  this  point, 
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and  speaking  through  Judge  Smith,  this  court  said: 
"The  damages  recoverable  are  those  suffered  by  Burke, 
and  which  he  could  have  recovered  had  he  lived; 
and  not  those  suffered  by  his  widow  and  chil- 
dren in  consequence  of  his  being  killed.  Such  is 
the  proper  construction  to  be  put  on  Code,  sees.  2291, 
2292  and  2293i  The  cause  of  action  is  the  injury  done 
to  Burke,  and  the  right  of  action  of  the  personal  rep- 
resentative is  for  that  cause  of  action  and  is  that 
right  of  action  Burke  had  and  could  have  prosecuted 
had  he  lived,  and  the  damages  recoverable  are  for  that 
cause  of  action."  Again:  "The  killing  of  a  man  is 
not  of  itself  a  cause  of  civil  action.  The  damages 
recoverable  are  for  what  was  incurred  or  suffered 
while  the  person  lived.  If  the  killing  be  absolutely 
instantaneous,  damages  are  not  recoverable,  for  that 
would  be  giving  damages  for  the  mere  act  of  killing." 

The  charge  of  the  circuit  judge  was,  therefore,  held 
to  be  erroneous,  and  the  judgment  in  favor  of  the  ad- 
ministrator below  was  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

The  next  case  was  Railway  v.  Prince,  2  Heisk.,  580, 
decided  in  January,  1871.  In  this  case  it  appeared 
that  the  husband  of  the  plaintiff  below,  Nancy 
Prince,  had  been  killed,  as  was  stated  in  the  opinion, 
instantaneously,  upon  the  track  of  the  railway  com- 
pany. The  widow,  having  qualified  as  administratrix, 
sued  the  company,  and  in  her  declaration  placed 
her  right  to  recover  upon  "such  damages  as  she  and 
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her  children  may  have  sustained  by  reason  of  de- 
fendant below  having  deprived  of  his  life  the  hus- 
band of  the  plaintiff,  Nancy,  and  the  father  of  the 
children.'^  No  other  claim  for  damages  was  made  in 
the  declaration. 

During  the  progress  of  the  trial  the  railway  com- 
pany offered  to  prove  by  several  witnesses  that  Prince 
was  a  drunken,  worthless  man ;  that  he  provided  noth- 
ing for  his  family,  and  consumed  what  his  family  sup- 
plied.      This     testimony     was     objected     to,     and 
the    objection     sustained,     and    the    evidence    re- 
jected,   and    error    was    assigned    upon    the    ac- 
tion of  the  court.    This  court,  speaking  through  Chief 
Justice  Nicholson,  said  that  it  was  manifest  that  this 
evidence  was  erroneously  rejected  if  the  plaintiff  be- 
low was  entitled  to  recover  for  the  injury  which  she 
and  her  children  had  sustained  by  the  death  of  tihe 
husband  and  father.    The  circuit  judge  excluded  the 
testimony  on  the  ground  that  such  damages  could  not 
be  recovered,  but  this  court  said  upon  this  point  that 
it  was  obvious,  if  the  plaintiff  below  could  not  re- 
cover damages  for  the  loss  of  her  husband,  she  could 
recover  none  whatever  in  the  suit,  because  she  claimed 
none  other  in  her  declaration.     "This  raises  the  im- 
portant question,'^   the  opinion  proceeds,   "whether 
damages  sustained  by  a  wife  and  children  in  conse- 
quence of  the  killing  of  the  husband  and  father  can  be 
recovered  in  an  action  instituted  under  Code,  sec. 
2291."     Then,  after  quoting  that  section,  it  was  ob- 
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served  that  one  object  of  the  section  was  to  prevent 
the  abatement  of  the  right  of  action,  which  one  has 
who  has  received  personal  injuries,  from  which  such 
person  subsequently  dies;  that  it  was  not  material 
whether  the  person  injured  had  commenced  his  ac- 
tion before  his  death  or  not;  that  in  either  case  the 
section  referred  to  would  prevent  the  abatement  of 
the  right  of  action,  and  transmit  it  to  his  personal 
representative  for  thef  benefit  of  his  wid^w  and  next 
of  kin.  "Looking  to  the  obvious  purpose  of  the  legis- 
lature in  this  alteration  of  the  common  law,"  continues 
the  chief  justice,  "we  are  satisfied  it  was  intended 
that  the  representative  of  a  person  who  had  died  from 
personal  injuries  should  have  the  right  to  recover 
damages,  not  only  for  the  mental  and  bodily  suffer- 
ings, loss  of  time  and  necessary  expenses  resulting  im- 
mediately to  the  deceased  from  the  personal  injuries, 
but  also  for  the  damages  resulting  to  the  parties, 
for  whose  benefit  the  right  of  action  survives,  from 
the  death  consequent  upon  the  injuries  received." 
Then,  after  discussing  the  question  whether  the  sec- 
tion of  the  Code  referred  to  preserved  the  right  of 
action  in  case  of  instantaneous  death,  the  final  result 
of  the  court's  deliberations  is  thus  stated :  "It  follows 
that  the  representative  of  the  deceased  has  a  right  to 
recover  damages  sustained  by  his  widow  and  chil- 
dren in  consequence  of  his  death,  whether  the  death 
resulted  instantaneously  from  the  injuries  or  not.  It 
would  have  been  absurd  to  give  the  right  of  action 
for  damages  for  the  mental  and  bodily  sufferings  of 
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a  person  whose  death  was  instantaneous.  Yet  a  right 
of  action  is  given  for  the  benefit  of  the  widow  or  next 
of  kin.  It  follows  that  the  damages  intended  to  be 
provided  for  was  the  loss  of  husband  and  father. 
Such,  we  are  satisfledj  was  the  intention  of  the  legis- 
lature, and  we  think  their  intention  is  manifested 
with  sufficient  distinctness  in  the  language  employed. 
This  court,  in  the  case  of  Louisville  d  Nashville  Rail- 
road Company  v.  Burke,  6  Cold.,  45,  put  a  different 
construction  on  the  section  of  the  Code  under  con- 
sideration. But,  as  we  can  not  concur  in  the  con- 
struction placed,  in  that  case,  upon  the  section  as  to 
the  point  under  examination,  we  are  constrained  to 
overrule  so  much  of  the  decision  as  relates  to  the  par- 
ticular question  here  discussed." 

It  was  accordingly  held  in  that  case  that  the  tes- 
timony offered  by  the  company  was  competent  to  the 
effect  that  the  husband  and  father,  for  whose  death 
the  suit  was  brought,  was  a  drunken  and  worthless 
man,  and  made  no  provision  for  his  family. 

The  next  case  was  Railroad  Company  v.  Stevens, 
9  Heisk.,  12,  decided  in  December,  1871.  This  was 
an  action  to  recover  damages  for  the  death  of  a  fire 
man  who  was  killed  by  the  explosion  of  a  boiler.  Up- 
on the  subject  of  the  recovery  of  damages  the  court, 
speaking  through  Judge  McFarland,  said:  "Under 
this  statute  the  damages  which  the  deceased  could 
have  recovered  had  he  lived,  and  his  mental  and  bod- 
ily suffering,  loss  of  time,  expense,  etc.,  are  clearly 
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embraced,  and  in  fact  it  has  been  supposed  this  was 
all.  There  is  no  express  provision  that  the  jury  may 
consider  the  loss  to  the  widow  and  children  or  next 
of  kin;  but  in  the  case  of  the  N.  &  G.  B.  B.  Go.  v. 
Prince y  2  Heisk.,  580,  this  court  held  that  under  this 
statute  it  was  intended  the  representative  of  a  per- 
son who  had  died  from  personal  injuries  should  have 
the  right  to  recover  damages,  not  only  for  the  mental 
and  bodily  suflFering,  loss  of  time  and  necessary  ex- 
penses immediately  resulting  to  the  deceased  from 
the  personal  injuries,  but  also  for  damages  resulting 
to  the  parties,  for  whose  benefit  the  right  of  action 
survives,  from  the  death  consequent  upon  the  injuries 
received.  .  .  .  The  result  of  this  decision  was 
to  make  our  statute  embrace,  in  addition  to  the  dam- 
ages for  the  suffering  of  the  deceased,  his  loss  of  time, 
etc.,  had  he  lived,  also  the  pecuniary  loss  his  death 
caused  to  his  widow  and  children  or  next  of  kin ; 
and  in  this  latter  respect  the  subject-matter  of  dam- 
ages is  similar  to  the  statutes  of  New  York  and  Penn- 
sylvania; and,  as  we  have  seen,  they  are  confined  to 
pecuniary  damages,  and  do  not  allow  damages  for 
the  grief  of  the  widow  or  cWldren.  We  think  this 
is  safest.  In  fact,  as  remarked  by  counsel,  it  is  some- 
what incongruous  to  undertake  to  give  compensa- 
tion to  the  widow  for  her  grief.  We  do  not  see  how 
we  could  extend  our  statutes  further  than  the  New 
York  and  Pennsylvania  statutes.    We  do  not  doubt 
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the  conBtruction  given  in  the  Prince  case,  but  we  can 
carry  it  no  farther." 

The  next  case  was  Railroad  v.  Mitchell,  11  Heisk., 
400,  407,  decided  at  the  September  term,  1872.  In 
this  case  the  opinion  in  the  Prince  case  was  again 
referred  to  and  reaffirmed. 

The  next  case  was  Collins  v.  Railroad,  9  Heisk., 
841,  decided,  as  showm  by  the  reporter's  note,  at  the 
September  term,  1874.  That  suit  was  brought  by  a 
widow  for  the  killing  of  her  husband,  under  the  act 
of  December  14,  1871,  p.  70,  ch.  78  (which  we  have 
set  out,  supra),  amending  sections  2291  and  2292  of 
the  Code.  The  plaintiff  below  obtained  verdict  and 
judgment,  and  the  railroad  company  appealed.  The 
first  question  was  that,  inasmuch  as  the  killing  of  the 
plaintiff  had  not  occurred  prior  to  the  passage  of  the 
act^  the  suit  could  not  be  maintained  by  the  widow, 
but  should  have  been  brought  by  the  administrator. 
This  construction  was  held  to  be  unsound.  It  was 
next  insisted  that  there  was  error  in  the  charge  of  the 
court  "to  the  effect  that  in  this  action  the  jury  could 
award  the  damages  of  the  children  as  well  as  the 
widow,  when  the  declaration  is  only  on  behalf  of 
the  widow."  Upon  this  point  the  court,  speaking 
through  Judge  Sneed,  said:  "It  will  be  seen  from 
section  2293  of  the  Code  that  the  law  itself  gives  di- 
rection to  the  recovery  in  such  cases.  The  widow 
and  children  are  the  beneficiaries  of  the  action ;  and 
this  section  stands  unrepealed  and  unaffected  by  any 
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subsequent  legislation.  The  recovery  in  this  case, 
there  being  several  children,  inures  to  the  benefit  of 
the  widow  and  the  children,  to  be  distributed  as  per- 
sonal property,  in  the  language  of  the  statute.  The 
courts  will  see  to  the  disposition  of  the  recovery.  We 
have  held  at  the  present  term,  in  the  case  of  Sample 
V.  Smith  [1  Tenn.  Cas.,  284],  that,  when  the  action 
is  brought  under  the  Code  in  the  name  of  the  admin- 
istrator, by  the  widow,  the  children  are  not  necessary 
parties  to  the  action;  and  we  can  see  no  reason  for 
varying  the  rule  in  a  case  like  this.  In  any  case 
when  there  are  children,  and  the  action  is  brought  by 
the  widow  or  the  administrator,  the  law  itself  dis- 
poses of  the  recovery  to  the  use  and  benefit  of  the 
widow  and  children.  We  see  no  error  in  the  charge 
on  this  subject.  We  are  asked  to  reconsider  and  re- 
voke the  doctrine  announced  in  the  case  of  Prince, 

2  Heisk.,  580,  which  has  been  adhered  to  in  several 
subsequent  cases,  that  ^damage  may  be  awarded  not 
only  for  the  mental  and  bodily  suffering,  loss  of  time 
and  necessary  expenses  resulting  to  the  deceased  from 
personal  injuries,  but  also  for  the  loss  and  deprivation 
resulting  to  the  parties  for  whose  benefit  the  right 
of  action  survives,^  .  .  .  The  word  ^damages,'  in 
legal  parlance,  means  the  indemnity  recoverable  by 
a  person  who  has  sustained  an  injury,  either  in  his 
person,  property  or  relative  rights,  through  the  act 
or  default  of  another.  To  constitute  a  right  to  re- 
cover damages,  the  party  claiming   damages    must 
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have  sustained  a  loss;  the  party  against  whom  they 
are  claimed  must  be  chargeable  with  the  loss.  The 
loss  must  be  the  natural  and  proximate  consequence 
of  the  wrong.  1  Bouv.  L.  D.,  422.  If  the  plaintiffs 
had  a  reasonable  expectation  of  pecuniary  advantage 
from  the  continuance  of  the  life  of  the  deceased,  they 
may  recover  for  it;  and,  the  greater  the  value  of  the 
life  to  them,  in  a  pecuniary  point  of  view,  the  more 
perfect  the  right  of  recovery.  Sh.  &  Redf.,  Neg.,  612, 
Now,  it  is  argued  that  it  is  only  the  right  of  action 
which  the  deceased  would  have  had,  had  he  lived,  that 
passes  to  the  widows  and  that  this  does  not  include 
the  incidental  injuries  to  his  family  occasioned  by 
the  wrong  to  himself,  as  well  as  his  mental  and  bodily 
suffering,  etc.  If  he  had  lived,  and  had  been  disabled 
for  life  or  a  series  of  years,  or  even  seriously  injur- 
ed, he  would  have  been  entitled  to  compensatory 
damages.  If  he  had  a  wife  and  children,  whom  he 
had  supported  by  his  industry,  to  whom  he  was  no\r 
unable  to  render  any  assistance  on  account  of  his  in- 
juries, this  privation  of  himself  and  family  would 
necessarily  constitute  an  element  in  the  computation 
of  damages.  And,  if  his  life  is  lost  to  them,  why  may 
not  the  privation  to  them  of  the  aid  and  mainten- 
ance he  had  given  them  still  enter  into  the  computa- 
tion of  actual  damage  sustained  by  them?  The  wid- 
ow has  lost  a  husband,  the  child  a  father,  and  both 
have  lost  the  food  and  raiment  which  his  industry 
provided.     Had  he  lived,  he  could  have  indemnified 
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the  last  privation  by  his  action  against  the  wrong- 
doer; and,  having  died,  the  same  right  of  indemnity 
passes  to  them.  This  is  the  sense  of  the  law  as  we 
understand  it,  and  we  see  no  reason  to  depart  from 
the  doctrine  of  our  adjudged  cases  upon  the  subject. 
N.  d  C.  R.  R.  Go.  V.  Mary  Stevens,  9  Heisk.,  12."  The 
case  of  Collins  v.  Railroad  Co.,  although  appearing 
in  9  Heisk.,  841,  among  the  decisions  of  April  term, 
1872,  was,  as  previously  stated,  not  decided  until 
the  September  term,  1874.  The  repori:er  states  in 
the  note  previously  referred  to  that  he  was  directed 
by  the  court  to  publish  it  in  9  Heisk.  That  volume 
was  not  published  until  August,  1877. 

So  the  cases  stood  until  January  term,  1876,  when 
the  case  of  Fotalhes  v.  Railroad  Go.  was  decided.  This 
case  is  also  reported  in  9  Heisk.,  829-841.  As  to  date 
of  decision,  see  repori;ei^s  note  on  page  829.  In  this 
note  it  is  stated  that  the  case  was  decided  at  the 
January  term,  1876,  and  was  ordered  by  the  court;  to 
be  reported  in  9  Heisk. .  The  case  is  also  report;ed  in 
5  Baxt.,  on  page  633  et  seq. 

In  this  case  the  question  for  determination  was 
when  the  statute  of  limitations  would  begin  to  run. 
In  order  to  determine  this,  the  court;  found  it  neces- 
sary to  consider  the  nature  of  the  cause  of  action. 
In  reaching  a  conclusion  upon  the  point,  the  court, 
speaking  through  Judge  McFarland,  said :  "The  pur- 
pose [of  Code,  sec.  2291]  seems  simply  to  have  been 
to  repeal  that  rule  of  the  common  law  that  actions  for 
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personal  injuries  die  with  the  person  in  those  cases 
where  the  injured  party  dies  of  the  injury;  but, 
whether  the  action  be  brought  by  the  party  himself, 
or  his  representative  after  his  death,  the  cause  of 
action  is  the  same,  and  is  governed  by  the  same  lawb, 
.  .  .  The  argument  against  this  view  is  that  the 
action  allowed  by  this  statute  is  a  new  action,  given 
to  the  personal  representative;  an  action  which  the 
injured  party  could  not  have  maintained;  that  the 
action  is  given  to  the  personal  representative  on  ac- 
count of  the  death  of  the  injured  party;  that  his  death 
is  the  cause  of  action,  and  this,  of  course^  could 
not  accrue  to  the  injured  party  himself,  but  only  ac- 
crue to  his  representative,  and  could  not  accrue  to 
him  until  his  appointment.  This  argument,  though 
plausible,  is  not  sound.  As  we  have  seen,  the  stat- 
ute is  equally  applicable  to  cases  where  the  injured 
party  lives  a  time  and  to  cases  where  death  is  instan- 
taneous. When  the  injured  lives  a  time  after  the 
injury,  he  has  a  cause  of  action  without  the  statute. 
If  an  action  be  brought  by  the  party  himsdf,  and 
he  then  dies  of  the  injury,  before  judgment,  the  ef- 
fect of  the  statute  is  to  prevent  an  abatement,  and 
to  allow  the  cause  to  proceed  notwithstanding  the 
death,  but  not  on  account  of  the  death.  The 
cause  of  action  was  the  injury.  And  in  such 
cases  the  action  after  the  death  is  prosecuted 
for  the  same  cause  for  which  it  was  brought,  and  is 
the  same  action.    In  cases  where  no  action  is  brought 
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by  the  injured  party  himself,  the  statute  allows  the 
action  to  be  brought  by  the  representative.  This 
could  not  have  been  done  at  the  common  law,  and  it 
is,  therefore,  in  this  sense,  a  new  and  statutory  ac- 
tion. But  it  is  brought  for  the  same  cause  as  if  the 
injured  party  had  himself  brought  the  action.  .  .  . 
It  is  true  that  some  of  the  cases  seem  to  have  intro- 
duced a  new  element  of  damages  in  cases  where  the 
action  is  brought  by  the  representative;  that  is,  dam- 
ages for  the  loss  of  the  society,  etc.,  of  the  husband, 
father  or  relative  to  the  widow  or  next  of  kin ;  that  in 
such  cases  damages  might  be  allowed  beyond  what 
would  be  proper  when  the  action  is  brought  by  the 
party  himself.  Some  of  these  cases  stand  upon  doubt- 
ful grounds ;  but  even  where  the  action  is  brought  by 
the  party  himself,  damages  might,  in  a  proper  case,  be 
given,  to  the  same  extent  as  if  death  had  ensued,  i.  e., 
where  the  injury  disables  the  party  for  life.  In  such 
a  case  the  injury,  in  a  pecuniary  sense,  would  be  the 
same  as  if  death  had  ensued.'' 

It  was  accordingly  held  that  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  the  injury  to  the 
deceased,  and  not  from  the  date  of  the  appointment 
of  the  personal  representative.  Two  of  the  judges 
dissented. 

Previously,  at  the  April  term,  1874,  a  decision  had 
been  rendered  (Haley  v.  Mobile  &  Ohio  R.  R.  Co.,  7 
Baxt.,  239),  in  which  the  same  views  which  are  set 
forth  in  the  Powlkes  case  had  been  briefly  and  in- 
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cidentally  indicated  in  considering  the  question  of 
punitive  damages. 

The  next  case  after  the  Fowlkes  case  was  Trafford 
V.  Adams  Express  Co.,  8  Lea,  96,  decided  at  the  De- 
cember term,  1881.  In  this  case  the  court,  speaking 
through  Judge  Cooper,  said:  "Upon  a  careful  ex- 
amination of  the  question,  and  a  review  of  the  author- 
ities and  the  law^  bearing  on  the  subject,  I  concur 
Av'ith  the  majority  of  the  court  in  the  opinion  deliv- 
ered in  Foivlkes  v.  N.  &  D,  R.  R.  Co.,  not  only  in  the 
conclusion  reached,  but  in  the  reasoning  on  which  the 
conclusion  is  based.  It  seems  to  be  clear  that  the 
legislature,  by  the  statutory  provisions  under  consid- 
eration, intended  to  abolish  the  rule  of  the  common 
law  touching  the  abatement  of  rights  of  action  for 
personal  torts  producing  death,  and  to  provide  that 
the  right  of  action  of  the  person  injured,  subject  to 
his  control  during  life,  should  survive  to  his  widow 
and  children,  or  personal  representative,  as  the  case 
may  be;  and  that  the  only  damages  which  can  be  re- 
covered in  any  action  under  that  statute  are  the  dam- 
ages which  the  deceased  was  entitled  to  recover  if  he 
had  sued.  In  this  view  the  statutory  provisions  are 
simply  those  of  the  abatement  and  revivor  of  the  par- 
ticular class  of  actions ;  the  recovery,  in  the  event  of 
the  death  of  the  person  injured,  without  a  different 
valid  disposition  on  his  part,  being  distributable  as 
other  personal  property  of  the  deceased,  free  from 
the  claims  of  creditors.     The  provisions  dovetail  ex- 
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actly  into  our  general  system  of  laws  regulating  the 
right  of  action  of  deceased  persons.  There  is  no 
anomaly  either  in  the  character  of  the  recovery  or  in 
its  distribution.'^ 

The  next  case  wa^  Railroad  Co.  v.  Smith,  9  Lea, 
170,  decided  at  the  September  term,  1882.  Thic  case 
is  in  strict  accord  with  Foivlkes  v.  Railroad  Co.  and 
with  Trafford  v.  Adams  Express  Co.,  supra.  The 
courii  said :  "The  damages  to  be  recovered  are  those 
sustained  by  the  injured  party.  The  action  is  not 
for  wrongs  to  the  husband  or  next  of  kin.  The  dam- 
ages are  such  as  the  injured  party  could  have  recov- 
ered if,  instead  of  being  killed,  he  had  been  disabled 
for  life;  if  not  the  same  amount,  at  least  for  the  same 
element  of  damages." 

The  next  case  is  Railroad  v.  Toppins,  10  Lea,  58, 
decided  at  the  same  term  of  the  court  as  the  pre- 
ceding case.  Speaking  to  the  same  subject,  the  court 
said:  "The  charge  contains  one  positive  error;  that 
is  to  say,  the  jury  were  instructed  that,  in  addition 
to  the  damages  which  the  deceased  himself  ought  to 
have  received  if  he  had  lived,  damages  might  also  be 
allowed  for  the  deprivation  resulting  to  the  parties 
for  whose  use  the  suit  is  brought,  that  is,  the  widow 
and  children.  This  charge  was  justified  by  several 
expressions  in  the  published  opinion  of  this  court, 
but  there  has  always  been  conflict  of  opinion  upon 
the  question,  and  we  have  more  recently  held  the 
true  rule  to  be  that  the  action  is  the  same  in  its 
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character  and  as  to  the  element  of  damages  as  if  death 
had  not  resulted,  and  the  action  had  been  brought 
by  the  injured  party  himself;  and  hence  damages  to 
the  widow  or  next  of  kin  in  their  own  right  are  not 
to  be  considered.'^ 

The  next  case  wa«  Railroad  v.  Conley,  10  Lea,  531, 
534,  which  was  decided  at  the  December  term,  1882. 
In  this  case  the  court  said :  "In  giving  instructions 
as  to  the  measure  of  damages,  the  court  told  the  jury 
that  they  might  estimate  what  the  life  of  the  de- 
ceased was  worth  to  his  widow  and  children  in  a  pe- 
cuniary sense,  and  might  also  consider  the  loss  of 
his  assistance  in  maintaining  the  family,  educating 
and  taking  care  of  the  children,  and  allow  such  sum 
in  their  verdict.  This  charge  is  erroneous,  as  we 
held  in  two  cases  at  the  present  term,"  referring  to 
preceding  cases,  which  we  have  already  mentioned. 

Next  in  the  order  of  time  comes  the  act  of  March 
26,  1883,  being  chapter  186,  p.  259,  of  the  acts  of  that 
year.    The  statute  reads  as  follows: 
"A  bill,  to  be  entitled  an  act  to  define  the  measure 
of  damages  recoverable  in  case  of  the  death  of  a 
person  caused  by  the  wrongful  act,  fault  or  omis- 
sions of  others. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  where  a  person's 
death  is  caused  by  the  wrongful  act,  fault  or  omission 
of  another,  and  suit  is  brought  for  damages  as  pro- 
vided for  by  sections  2291  and  2292  of  the  Code  of 
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Tennessee,  and  as  provided  for  by  the  act  approved 
December  14,  1871,  ch.  78,  entitled,  *An  act  to  amend 
sections  2291,  2292,  of  the  Code  of  Tennessee,'  the 
party  suing  shall,  if  entitled  to  damages,  have  the 
right  to  recover  damages  for  the  mental  and  physi- 
cal suffering,  loss  of  time,  and  necessary  expenses 
resulting  to  the  deceased  from  the  personal  injuries, 
and  also  the  damages  resulting  to  the  parties  for 
whose  use  and  benefit  the  right  of  action  survives 
from  the  death  consequent  upon  the  injuries  received. 

"Sec.  2.  Be  it  further  enacted,  that  this  act  take 
effect  from  and  after  its  passage,  the  public  welfare 
requiring  it" 

There  were  several  cases  decided  by  the  court,  and 
opinions  published  in  them,  after  this  act  was  passed, 
but  in  which  it  appeared  that  the  injuries  were  in- 
flicted prior  to  this  statute,  and  consequently  the 
measure  of  damages  applied,  assuming  them  to  be 
really  different,  was  that  one  which  was  established 
in  Railroad  v.  Smith,  9  Lea,  685,  and  other  cases  on 
that  line.  These  subsequent  cases  were  Railroad  v. 
PoundSy  11  Lea,  127;  Railroad  v.  Ourley^  12  Lea,  46, 
and  Railroad  v.  Ootcer,  85  Tenn,,  465  (3  S.  W.,  824. 
Those  cases  need  not  be  more  particularly  mentioned 
at  this  time. 

The  first  i*eported  case  decided  under  the  statute 
was  Railroad  Company  v.  Stacker,  86  Tenn.,  343  (6 
S.  W.,  737;  6  Am.  St.  Rep.,  840),  decided  at  the  De- 
cember term,  1887.     It  appeared  that  the  deceased 
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was  injured  on  the  19th  of  April,  1883,  from  which 
injuries  he  subsequently  died.  It  also  appeared  that 
he  was  fifty-seven  years  old,  and  was  a  paralytic. 
The  jury  rendered  a  verdict  for  112,000  damages,  and 
tl^e  railway  company  appealed.  The  chief  question 
discussed  was  whether  the  verdict  was  so  lai^e  as  to 
evince  passion  and  prejudice,  in  view  of  the  feeble 
condition  and  small  earning  capacity  of  the  deceased 
at  the  time  he  was  injured ;  and  it  was  so  held.  In 
deciding  this  question,  after  stating  that  both  the  neg- 
ligence of  the  railway  company  and  of  the  deceased 
should  be  considered  in  estimating  the  amount,  the 
court,  speaking  through  Judge  Snodgrass,  said :  "In 
the  adjustment  of  these  questions,  of  course,  the 
value  of  the  life  must  be,  in  reasonable  aspects,  es- 
timated, and  in  that  connection  there  are  some  prac- 
tical rules  to  be  applied,  which  are  sometimes  called 
*cold  calculations,'  because  they  require  a  dispassion- 
ate estimate  of  the  real  condition  and  expectation 
of  life  at  the  time  of  the  injury.  By  whatever  term, 
however,  they  may  be  designated,  they  are  just,  and, 
so  far  as  it  is  practicable  to  do  so  in  so  delicate  and 
difficult  a  question,  are  intended  to  arrive  at  justice. 
The  age,  condition,  capacity  of  earning  money,  and 
expectation  of  life,  are  all  to  be  considered;  and  not 
only  considered,  but  given  due  weight  in  arriving  at 
what  is  a  fair  and  just  result." 

The  next  case  was  BaUtoay  Comptmy  v.  HouHurd, 
90  Tenn.,  145  (19  S.  W.,  116),  decided  at  the  April 
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term,  1891.  This  case,  however,  contains  nothing  con- 
cerning the  special  measure  of  damages  provided  by 
the  act  of  1883.  It  merely  restates  the  rule  that  it 
is  competent  to  show  the  ability  and  capacity  to  labor 
of  the  deceased,  as  well  as  his  skill  in  any  particular 
art  or  profession,  in  order  to  show  his  earning  ca- 
pacity, with  the  qualification  that  his  earnings  for 
any  special  year  could  not  be  shown. 

The  next  case  was  Loague  v.  Railroad^  91  Tenn., 
458  (19  S.  W.,  430),  decided  at  the  April  term,  1892. 
In  the  opinion  in  that  case  the  court,  speaking  through 
Judge  Lurton,  said  of  the  act  of  1883 :  "This  act  in  no 
way  changes  the  mode  of  suing.  The  suit  must  still 
be  prosecuted  by  the  widow,  or  the  children  ft 
there  is  no  widow,  or  by  the  personal  rep- 
resentative of  the  deceased.  It  does  not  confer  upon 
the  widow  any  independent  right  to  sue  exclusively 
for  the  damages  resulting  to  herself  or  the  children. 
One  action  is  given.  In  it  all  the  damages  resulting 
either  to  the  deceased  or  to  those  for  whose  benefit 
the  action  may  be  prosecuted  are  to  be  recovered. 
The  only  efl'ect  of  the  act  is  to  enlarge  the  right  of 
the  person  suing  so  as  to  permit  the  recovery  of  the 
damages  peculiar  to  the  widow  and  children,  together 
with  the  damages  which  the  deceased  might  have  re- 
covered for  his  own  benefit,  and  on  account  of  his 
own  suffering  and  loss.  .  .  .  The  right  of  action 
is  still  the  right  of  the  deceased,  although  the  recov- 
ery may  include  as  an  element  such  damages  as  were 
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sustained  by  the  persons  to  whom  the  statute  gives 
the  recovery."  This  was  said  in  determining  the  ques- 
tion whether  the  widow's  right  of  action  could  be 
revived  in  the  name  of  her  personal  representative 
when  she  died  pending  the  suit  which  she  had  insti- 
tuted to  recover  damages  for  the  death  of  her  hus- 
band. 

The  next  case  was  Railroad  v.  Spence,  93  Tenn.,  173 
(23  S.  W.,  211;  42  Am.  St.  Rep.,  907),  decided  at 
the  April  term,  1893.  In  that  case  it  appeared  that 
the  deceased  was  killed  in  a  collision  on  the  line  of 
the  railway  company.  Upon  the  subject  of  the  meas- 
ure of  damages  the  court,  speaking  through  Judge 
McAlister,  said:  "The  next  assignment  of  error  is 
based  upon  the  charge  in  respect  to  the  measure  of 
damages,  viz.,  ^that  in  estimating  the  damages  the 
jury  should  look  to  the  proof  as  to  what  was  the  ex- 
pectancy of  life  of  the  deceased,  and  see  what  amount 
he  was  able  to  and  was  earning  at  and  before  his 
death,  and  from  all  the  proof  .  .  .  decide  what 
he  would  have  earned  during  this  expectancy  of  life 
from  the  time  of  his  death,  and  then  allow  her  such 
sum  as  would  reasonably  compensate  her  for  the  loss 
of  what  he  would  have  earned  during  that  expectancy 
of  life  from  the  time  of  his  death.'  This  charge  was 
erroneous.  It  was  perfectly  competent  for  the  plain- 
tiff to  prove  the  expectancy  of  life  of  the  deceased,  his 
capacity  for  earning  money,  his  habits,  age  and  condi- 
tion.    But  it  was  erroneous  for  the  court  to  charge 
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that  they  must  ^decide  what  he  [the  deceased]  would 
have  earned  during  that  expectancy  of  life  from  the 
time  of  his  death,  and  then  allow  her  such  sum  as 
would  reasonably  compensate  her  for  the  loss  of  what 
he  would  have  earned  during  that  expectancy  of  life 
from  the  time  of  his  death/  The  assessment  of  dam- 
ages in  actions  of  this  character  does  not  admit  of 
fixed  rules  and  mathematical  precision,  but  is  a  mat- 
ter left  to  the  sound  discretion  of  the  jury.  The 
courts  refuse  to  lay  down  any  cast-iron  rules  or*  math- 
ematical formulae  by  which  such  damages  are  to  be 
ciphered  out  by  juries.  It  is  the  duty  of  the  court 
to  point  out  the  different  elements  proper  to  be  con- 
sidered in  the  assessment  of  damages,  but  it  is  er- 
roneous to  give  the  jury  a  rule  by  which  to  figure 
out  the  damages  as  they  would  a  mathematical  prob- 
lem in  cases  like  this,  where  the  future  earnings  of 
the  deceased  and  his  expectation  of  life  are  mere  prob- 
abilities. .  .  .  The  amount  the  deceased  would 
have  earned  during  his  expectation  of  life  was  purely 
a  matter  of  speculation,  and  his  expectation  of  life 
was  a  mere  probability.  This  instruction  ignores  the 
fact  that  plaintifif^s  intestate  was  engaged  in  a  most 
hazardous  occupation,  and  that  his  expectation  of 
life  while  it  was  exposed  to  the  perils  of  railroad  ser- 
vice was  more  precarious  than  if  he  had  been  engaged 
in  some  less  dangerous  employment.  The  wages  he 
would  have  earned  were  contingent  upon  his  enjoy- 
ment of  this  precarious  expectation  of  life,  upon  the 
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constancy  of  his  employment,  and  upon  the  perform- 
ance of  his  duties  with  regularity  and  satisfaction  to 
his  employer.  The  objection  to  the  charge  is  that 
both  the  elements  of  damages  are  treated  as  assured 
facts,  and  the  jury  were  invited  to  calculate  the  dam- 
ages by  this  uncertain  standard,  instead  of  leaving 
the  assessment  of  the  damages  to  their  sound  dis- 
cretion, upon  a  consideration  of  all  the  elements  of 
damages  admitted  as  evidence." 

The  next  case  was  Bamberger  v.  Citizens'  Street 
Railway,  95  Tenn.,  18,  35,  36  (31  S.  W.,  163;  28  L. 
R.  A.,  486;  49  Am.  St.  Rep.,  909),  decided  at  the 
April  term,  1895.  In  that  case  the  court  said,  speak- 
ing through  Judge  Wilkes :  "In  the  unreported  case 
of  Andrews  v.  L.  d  N.  R.  R.  Co.  (decided  by  the  court 
at  the  December  term,  1893,  at  Nashville)  it  was 
held  that  the  elements  of  damages  recoverable  under 
section  3134  [Act  1883]  embraced  not  only  all  that 
the  administrator  might  be  entitled  to  recover,  but 
also  all  that  might  be  recovered  by  the  father  in  bis 
own  right;  and,  a  recovery  having  been  had  as  admin- 
istrator, it  was  a  bar  to  any  further  action  by  the 
father  in  his  own  right  for  loss  of  his  son's  services. 
It  is  said  the  right  to  recover  by  the  administrator 
is  the  same  right  that  the  deceased  had  if  he  had  lived ; 
but  this  is  not  (construing  the  statutes  together) 
strictly  accurate,  for  the  right  is  not  only  as  adminis- 
trator, but  as  father,  and  the  damages  are  given  in 
view  of  both  aspects  of  the  case,  and  embrace  both 


1  Gates]        DECEMBER  TERM,  1902.  601 

Davidson  Benedict  Co.   v.   Severson. 

rights.  The  right  is  not  strictly  descendible  or  her- 
itable right,  but  one  arising  out  of  the  special  statute, 
and  as  to  its  scope  is  governed  by  the  statute."  That 
suit  was  an  action  for  personal  injuries  resulting  in 
the  death  of  Samuel  Bamberger,  a  child  about  three 
years  of  age.  The  suit  was  brought  by  the  father 
of  the  child  or  next  of  kin  of  the  deceased.  There 
was  a  verdict,  also  judgment,  in  the  court  below  in 
favor  of  the  defendant  company.  There  was  evidence 
tending  to  show  that  the  father  had  been  negligent 
in  the  care  of  the  child,  and  that  the  injury  had  been 
occasioned  thereby.  Speaking  to  this  phase  of  the 
case,  the  court  said:  "The  underlying  principle  of 
the  whole  matter  is  that  no  one  shall  profit  by  his 
own  negligence,  and  to  allow  the  father,  who  has 
been  guilty  of  negligence,  to  recover,  notwithstand- 
ing that  negligence,  when  he  brings  the  suit  as  ad- 
ministrator, although  he  could  not  do  so  in  his  own 
right,  would  be  to  defeat  this  underlying  principle 
by  a  mere  change  of  form,  when  the  entire  recovery 
in  either  event  goes  to  him  alone.  Upon  principle 
we  think  that,  no  matter  how  the  suit  is  brought, 
whether  as  administrator  or  as  father,  it  can  be  de- 
feated by  the  father^s  contributory  negligence  when 
he  is  sole  beneficiary." 

The  next  case  was  HoUton  v.  Goal  &  Iron  Co.,  95 
Tenn.,  521  (32  S.  W.,  486),  decided  at  the  Septem- 
ber term,  1895.  This  case,  however,  merely  decided 
a  point  of  practice  in.  connection  with  the  class  of 
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cases  we  have  before  us,  and  we  need  not  note  it 
further. 

The  next  case  was  Railroad  v.  Johnson,  97  Tenn., 
667  (37  S.  W.,  557;  34  L.  R.  A.,  442),  decided  at 
the  September  term,  1896.  That  was  a  suit  instituted 
by  the  administrator  of  Mrs.  Johnson  to  recover  dam- 
ages for  the  alleged  wrongful  killing  of  the  intestate 
by  the  railway  company.  The  point  decided  was  that 
the  right  of  action  which  the  husband  and  wife  had 
at  common  law  for  an  injury  to  the  wife  survived, 
under  Code,  sec.  2291,  to  the  husband,  and  that  he 
took  the  recovery  juri  mariti,  to  the  exclusion  of  the 
next  of  kin,  and  that^  therefore,  the  child  of  the  de- 
ceased wife  and  mother  took  no  part  of  the  judgment. 
Speaking  of  the  measure  of  damages  under  the  act  of 
1883,  the  present  chief  justice  said:  "It  is  evident 
that  the  passage  of  this  act  was  not  to  create  a  new 
class  of  beneficiaries,  but  to  extend  the  scope  of  re- 
covery by  allowing  not  only  damages  which  the  de- 
ceased might  have  recovered  for  his  or  her  own  bene- 
fit, but  also  such  as  resulted  from  the  death  to  the 
parties  *for  whose  use  and  benefit  the  right  of  action 
survived.'  With  this  single  modification,  it  left  the 
law  of  this  State,  so  far  as  the  rights  of  the  surviv- 
ing husband  in  such  cases  are  concerned,  as  was  aD- 
nounced  in  Trafford  v.  Adams  Express  Co." 

The  next  case  was  Railroad  v.  Wyrick,  99  Tenn., 
500  (42  S.  W.,  434),  decided  at  the  September  term, 
1897.    That  was  an  action  brought  by  a  widow  for 
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the  negligent  killing  of  her  husband.  In  that  case 
it  appeared  that  the  circuit  judge  had  charged  the 
jury  "that  they  could  look  to  the  mental  and  physical 
suffering  of  the  plaintiff  [widow]  in  connection  with 
the  loss  of  her  husband."  After  quoting  the  act  of 
1883,  and  noting  that  the  statute  expressly  author- 
ized a  recovery  for  the  mental  and  physical  suffer- 
ing endured  by  the  deceased,  and  that,  without  enu- 
merating any  special  elements,  it  allowed  a  recovery 
for  the  damages  resulting  to  the  parties  for  whose  use 
and  benefit  the  right  of  action  survives,  the  court, 
speaking  through  Judge  McAlister,  said :  "The  ques- 
tion then  presented  for  adjudication  is  whether  the 
word  'damages,'  used  in  this  statute,  was  intended  to 
embrace  the  mental  and  physical  suffering  resulting 
to  the  widow  or  next  of  kin.  The  act  of  1883  is  al- 
most a  literal  transcript  of  the  rule  for  the  admeas- 
urement of  damages  laid  down  in  the  case  of  Nash- 
ville &  Chattanooga  Railroad  Co,  v.  'Nancy  Prince,  2 
Heisk.,  585.     .     .     . 

"In  the  case  of  Nashville  &  Chattanooga  Railroad 
Co.  V.  Mary  Stevens,  Adm.,  9  Heisk.,  12,  decided  in 
1871,  it  appeared  that  the  trial  judge  had  instructed 
the  jury  that  they  might  allow  damages  'for  the  shock 
to  the  feelings  of  the  wife  and  children  resulting 
from  the  sudden  death  of  the  deceased.'  Judge  Mc- 
Farland,  in  reviewing  flhe  Prince  case,  said,  viz.: 
'The  result  of  the  decision  was  to  make  our  statute 
(Shannon's  Code,  sec.  4025)  involve,  in  addition  to 
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the  damages  for  the  suffering  of  deceased^  his  loss 
of  time,  etc.,  had  he  lived;  also  the  pecuniary  loss  his 
death  caused  to  his  widow  and  children  or  next  of 
kin;  and  in  this  latter  respect  the  subject-matter  of 
damages  is  similar  to  the  statutes  of  New  York  and 
Pennsylvania,  and,  as  we  have  seen,  they  are  confined 
to  pecuniary  damages,  and  do  not  allow  damages  for 
the  grief  of  the  widow  and  children.  We  think  this 
is  safest  In  fact,  as  remarked  by  counsel,  it  is  some- 
what incongruous  to  undertake  to  give  compensation 
to  the  widow  for  her  grief.  We  do  not  see  how  we 
could  extend  oi^r  statutes  further  than  the  New  York 
and  Pennsylvania  statutes.  We  do  not  doubt  the 
construction  given  in  the  Prince  case,  but  we  can 
carry  it  no  farther.^  We  are  of  opinion,  therefore, 
that  when  the  rule  for  the  assessment  of  damages 
recovered  in  the  Prince  case  was  re-enacted  by  the 
act  of  1883,  it  was  adopted  as  it  was  understood  and 
interpreted  by  the  courts,  and  was  not  intended 
further  to  enlarge  the  elements  of  damages.  The 
damages  allowed  to  the  widow  and  next  of  kin,  re- 
sulting to  them,  laid  down  in  the  Prince  case,  was 
construed  by  this  court  in  the  Stevens  case  to  mean 
pecuniary  loss,  and  not  damages  on  account  of  grief 
and  mental  suffering  of  the  widow  and  next  of  kin. 
This  construction,  we  think,  is  in  accord  with  the 
great  weight  of  authority  on  the  subject  .  .  . 
Under  our  act  of  1883  damages  for  the  mental  and 
physical  suffering,  loss  of  time,  etc.,  of  the  deceased 
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are  also  recoverable,  and  are  superadded  to  the 
pecuniarv  damages  sustained  by  the  widow  or  next 
of  kin." 

The  next  case  was  Whaley  v.  Gatlett,  103  Tenn., 
347  (53  S.  W.,  131),  decided  at  the  September  term, 
1899.  In  that  case  the  question  for  determination 
was  when  the  statute  of  limitations  would  begin  to 
run.  In  deciding  this  question  the  court  took  into 
consideration  all  of  the  sections  of  the  Code  which 
we  have  above  referred  to,  and  also  the  act  of  1883, 
and,  speaking  through  Judge  Wilkes,  said :  "We  are 
of  opinion  that  a  careful  reading  of  the  statutes  can 
lead  to  no  other  conclusion  than  that  they  provide 
alone  for  the  continued  existence  and  passing  of  the 
right  of  action  of  the  deceased,  and  not  for  any  new 
and  independent  cause  of  action  in  his  widow,  chil- 
dren, or  next  of  kin.  ...  It  is  alone  by  virtue 
of  these  statutes  that  a  right  of  action  exists  in  the 
widow,  children,  or  next  of  kin  at  all  for  the  unlaw- 
ful killing  of  the  deceased,  and  this  right  exists  under 
the  statute,  not  because  it  arises  directly  to  them  in 
their  own  right,  but  because  it  passes  to  them  in  right 
of  the  deceased."  Referring  to  a  former  case  (Rail- 
road V.  Pounds,  11  Lea,  129,  130),  in  which  the  act 
of  1883  had  been  spoken  of  as  giving  a  new  cause  of 
action,  Judge  Wilkes  proceeds:  "The  learned  judge 
used  an  inapt  expression  in  speaking  of  it  as  a  new 
cause  of  action,  and  the  real  holding  was  that  the 
parties  suing  were  not  entitled  to  the  new  and  en- 
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larged  measure  of  damages  provided  by  that  act  for 
a  cause  which  arose  before  the  act."  It  was  accord- 
ingly held  that  the  statute  of  limitations  under  the 
act  of  1883,  as  well  as  under  the  former  acts,  began 
to  run  from  the  date  of  the  infliction  of  the  injury 
upon  the  person  for  whose  death  the  suit  was  brought. 
The  next  case  was  Railway  v.  Davis,  104  Tenn., 
442  (58  S.  W.,  296),  decided  at  the  April  term,  1900. 
This  was  an  action  brought  by  a  widow  for  the  kill- 
ing of  her  husband.  The  suit  was  brought  by  the 
widow  for  her  own  use,  and  the  children  were  not 
mentioned  in  the  declaration  as  beneficiaries.  The 
court  below,  notwithstanding  the  form  of  the  dec- 
laration, charged  the  jury  that  plaintiff  had  a  right 
to  recover  such  pecuniary  damages  as  resulted  to 
her  or  the  children,  for  whose  use  and  benefit  the 
action  was  brought.  Upon  objection  to  this  portion 
of  the  charge,  the  court,  speaking  through  Judge  Mc- 
Alister,  said :  ^^It  is  insisted  that,  as  the  declaration 
makes  no'  mention  of  the  children,  and  the  suit  was 
brought  solely  for  the  widow,  evidence  of  the  num- 
ber of  children  was  improperly  admitted,  and  that 
the  court  erred  in  instructing  the  jury  that  the  plaint- 
iff could  recover  such  damages  as  resulted  to  her  or 
the  children.  There  was  no  error  in  this  action  of 
the  court.  In  Collins  v.  EorSt  Tennessee,  Virginia  & 
Georgia  Railway  Co.,  9  Heisk.  641,  it  was  held,  viz. : 
*In  any  case  where  there  are  children,  when  the  ac- 
tion is  brought  under  the  Code,  either  by  the  widov 
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or  the  administrator,  the  children  are  not  necessary 
parties.  The  recovery  inures  to  the  benefit  of  the 
widow  and  children,  and  will  be  distributed  as  per- 
sonal property.'  The  court  in  that  case  also  said, 
viz. :  *It  is  further  insisted  that  there  is  error  in  the 
charge  of  the  court  to  the  effect  that  in  this  action 
the  jury  could  award  the  damages  of  the  children  as 
well  as  the  widow  when  the  declaration  is  only  on  be- 
half of  the  widow.  It  will  be  seen  from  the  Code  that 
the  law  itself  gives  direction  to  the  recovery  in  such 
cases.  The  widow  and  children  are  the  beneficiaries 
of  the  action.'  In  Sample  v.  Smithy  1  Shannon's  Cases, 
284,  it  was  held,  viz. :  'It  was  not  essential  that  the 
names  of  the  children  for  whose  use  the  action  was 
brought  should  have  been  set  forth.  The  law  determ- 
ines who  are  to  be  entitled  to  the  benefit  of  the  re- 
covery.' In  the  case  of  Spiro  v.  Felton  (C.  C.)  73 
Fed.,  91,  it  was  held,  viz. :  *In  an  action  for  damages 
for  an  injury  causing  death,  brought  for  the  benefit 
of  the  widow  or  next  of  kin  of  the  deceased,  evidence 
of  the  number  and  ages  of  the  children  of  the  de- 
ceased is  competent.'  These  authorities  are  conclus- 
ive of  this  question,  and  it  results  that  the  judgment 
must  be  afQrmed." 

The  next  case  was  Daniel  v.  Coal  Co.,  105  Tenn., 
470  (58  S.  W.,  859),  decided  at  the  September  term, 
1900.  In  that  case  the  question  was,  when  a  damage 
suit  had  been  brought  by  the  injured  person,  and  he 
died  pending  the  suit,  whether  it  could  be  subsequent- 
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]y  prosecuted  without  revivor.  In  disposing  of  this 
question  the  court,  speaking  through  Judge  CaldweQ, 
said:  "Deith  from  wrongful  act  and  existence  of 
widow  or  next  of  kin  are  the  two  controlling  facts; 
and  they  must  co-exist  in  every  instance.  When 
either  of  them  is  lacking,  no  one  of  these  statutory 
provisions  is  applicable.  If  the  person  wrongfully 
injured  by  another  commences  his  suit  for  damages 
while  living,  he  does  so  under  the  general  law ;  and, 
if  he  dies  from  the  injury  sued  for  before  judgment, 
leaving  a  widow  or  next  of  kin,  his  suit  survives,  and 
may  proceed  to  judgment  under  the  last-quoted  pro- 
vision of  the  statute  (Code  1858,  sec.  2293;  Mill.  &  V. 
sec.  3133;  Shannon's  Code,  sec.  4028)  without  re- 
vivor. But  if  either  of  the  essential  elements — death 
from  wrongful  act  and  existence  of  designated  bene- 
ficiary— be  wanting,  that  provision  does  not  author- 
ize the  prosecution  of  a  deceased  plaintifPs  suit  with- 
out revivor;  nor,  indeed,  does  it  authorize  the  revivor 
of  such  a  suit." 

The  next  case  was  Freeman  v.  Railroad,  107  Tenn., 
340  (64  S.  W.,  1), decided  at  the  April  term,  1901.  This 
was  an  action  for  damages  for  personal  injury  result- 
ing in  the  immediate  death  of  one  B.  T.  Robertson. 
It  was  brought  by  the  administrator  for  the  benefit 
of  the  next  of  kin  of  the  deceased,  who  were  stated  to 
be  his  mother,  one  brother,  and  sister.  The  declara- 
tion averred  that  the  deceased  left  no  widow  or  chil- 
dren or  father    surviving   him,  but  left    a  mother, 


1  Gates]        DECEMBER  TEEM,  1902.  609 

Davidson  Benedict  Co.   v.   Severson. 

brother,  and  sister.  The  contention  was  made  in  the 
court  below  and  in  this  court  that  the  mother  was 
the  next  of  kin  to  the  defendant,  and  that  it  was  er- 
ror to  allow  the  plaintiff  to  show  that  deceased  had  a 
brother  and  sister,  as  they  could  have  no  interest  in 
the  recovery,  and  that  the  fact  that  there  was  a 
brother  and  sister  induced  the  jury  to  give  greater 
damages  than  they  otherwise  would  have  given.  Upon 
this  subject  the  court,  speaking  through  Judge  Wilkes, 
said :  "We  think  that  the  conclusion  is  hardly  war- 
ranted upon  any  reasonable  hypothesis,  and  we  can 
not  see  that  the  fact  would  have  at  all  increased  the 
amount  of  damages  awarded,  and  such  assumption 
is  not  well  grounded.  The  action  in  the  case  is  based 
on  the  provisions  of  the  statute  (Shannon's  Code, 
sees.  4025-4029).  These  sections  prescribe  the  per- 
sons for  whose  benefit  the  action  may  be  brought,  and, 
in  substance,  that  the  right  of  action  vests  primarily 
in  the  widow,  next  in  the  children,  or  in  the  personal 
representative  for  the  benefit  of  the  widow  or  next  of 
kin.  It  has  been  held  that,  if  no  widow  or  children 
survive,  then  the  right  of  action  belongs  to  the  father, 
or  to  the  personal  representative  for  the  use  and  bene- 
fit of  the  father  or  next  of  kin.  Railroad  v.  Bean,  94 
Tenn.,  395,390  (29  S.  W.,  370).  The  judge  was  of  opin- 
ion these  sections  of  the  Code  should  be  construed  in 
connection  with  and  in  the  light  of  the  statutes  relat- 
ing to  the  distribution  of  estates.  Subsection  5  of 
section  4172  provides  that  in  the  distribution  of  per- 

Cates  1-20 
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sonal  estates,  4f  there  is  no  father,  the  property  shall 
go  to  the  mother  and  brothers  and  sisters,  or  the  chil- 
dren of  such  brothers  and  sisters  representing  them, 
equally,  the  mother  taking  an  equal  share  with  each 
brother  and  sister/  We  think  this  is  the  proper  view 
of  the  statutes.  The  recovery,  when  realized,  becomes 
personal  property,  and  follows  the  usual  course  of 
distribution  of  personalty.  Loague  v.  Railroad^  91 
Tenn.,461  (19  S.  W.,  430)  \Railroad  v.  Bean,  94  Tenn., 
388  (29  S.  W.,  370).  The  parties  who  are  entitled  to 
take  under  the  statutes  of  distribution  are,  in  contem- 
plation of  the  other  statutes,  the  next  of  kin,  and 
there  was  no  error  in  allowing  evidence  to  show  that 
there  was  a  brother  and  sister  of  the  deceased,  as 
well  as  a  mother.  ...  It  is  said  that  the  court 
should  have  charged  the  jury  that  the  mother  and 
brother  and  sister  of  the  deceased  were  not  entitled 
to  the  wages  of  deceased  as  a  matter  of  law,  and  that 
they  were  not  dependent  upon  him  in  a  legal  sense. 
It  is  only  necessary  to  say  that  no  such  claim  was 
made  in  the  declaration,  and  damages  were  not  sought 
upon  this  ground.  Evidence  was  introduced  to  show 
the  earning  capacity  of  the  deceased,  and,  without 
any  objection,  it  was  shown  that  he  supported  his 
mother,  and  the  witnesses  were  cross-examined  upon 
this  point,  and  no  exceptions  were  made  to  the  evi- 
dence. The  damages  recoverable  in  such  case  are 
those  which  the  deceased  would  have  been  entitled  to 
had  he  survived,  as  well  as  those  which  the  parties 
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suing  would  have  been  entitled  to  in  their  own  right 
It  does  not  appear  that  anything  more  was  allowed 
than  would  have  been  recoverable  in  right  of  the  de- 
ceased, and  the  recovery  is  small  compared  to  the  in- 
jury done,  and  the  reckless  manner  in  which  it  was 
done.  We  think  the  general  charge  sufficiently  in- 
structed the  jury  that  they  could  give  no  damages 
for. the  physical  suffering,  or  mental  anguish  of  the 
next  of  kin.  It  was  not  insisted  that  damages  could 
be  awarded  for  this,  and  there  is  no  evidence  that  it 
was  taken  into  consideration  by  the  jury.'' 

The  next  case  was  RaAlway  v.  Bentz,  108  Tenn.,  670 
(69  S.  W.,  317),  decided  at  the  April  term,  1902.  This 
action  was  brought  by  the  widow  of  one  Edward 
Bentz  to  recover  damages  for  his  death,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant 
company.  An  assignment  of  error  was  filed  upon 
the  following  paragraph  of  the  trial  judge's  charge: 
"You  also  look  to  the  loss  of  the  aid — I  don't  mean 
pecuniary  aid,  but  the  aid  of  advice  and  counsel — 
that  the  plaintiff,  Mrs.  Bentz,  has  sustained  by  virtue 
of  his  death,  and  also  look  to  the  loss  of  comfort  and 
enjoyment  of  his  society.  Now,  these  are  the  ele- 
ments of  damages  to  be  considered  by  the  jury  in  de- 
termining what  amount  of  damages  to  allow  her,  if 
you  find  in  favor  of  the  plaintiff."  Reviewing  this 
instruction,  the  court,  speaking  through  the  present 
chief  justice,  said :  "We  think  this  error  is  well  as- 
signed.   In  R.  R.  V.  Wyrick,  99  Tenn.,  509  (42  S.  W., 
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434) ,  it  was  said  that  under  chapter  186,  p.  259,  of  the 
Acts  of  1883,  which  provided  for  a  recovery  of  ^dain- 
ages  resulting  to  the  parties  for  whose  use  and  bene- 
fit the  right  of  action  survived  from  the  death  con- 
sequent upon  the  injuries  received/  the  widow  could 
only  recover  her  pecuniary  loss  on  the  death  of  her 
husband,  and  that  case  was  reversed  because  ihe  trial 
judge  had  said  to  the  jury  upon  the  measure  of  dam- 
ages ^that  they  could  look  to  the  mental  and  physical 
suffering  of  the  surviving  widow.'  The  court  then 
quoted  approvingly  from  the  opinion  of  Judge  Shars- 
wood,  in  Penn.  R.  R,  Co.  v-  Butler ^57  Pa., 335,  in  which 
it  is  said  that  solatium  for  distress  of  mind  is  not  a 
proper  element  in  fixing  the  amount  of  the  survivor's 
personal  loss.  In  the  present  case  the  learned  trial 
judge — evidently  by  an  inadvertence — excluded  from 
the  jury  all  consideration  of  the  widow's  pecuniary 
loss,  and  told  them  ^to  look  to  the  loss  of  comfort  and 
enjoyment'  sustained  by  her  from  the  n^ligent,  fatal 
injury  (if  such  it  was)  to  her  husband."  For  this 
error  the  judgment  was  reversed. 

l*he  foregoing  are  all  the  decisions  of  this  court 
upon  the  sections  of  the  Code  referred  to,  and  upon 
chapter  186  of  the  acts  of  1883,  which  in  any  wise 
throw  light  upon  the  measure  of  damages  applicable 
to  this  class  of  cases.  '  We  have  introduced  into  the 
inquiry  some  cases  which,  perhaps,  have  only  a  re- 
mote bearing,  and  so,  it  may  be,  we  have  extended  our 
references  beyond  those  which  were  really  necessary 
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to  elucidate  the  subject  Still  we  think  even  these 
authorities  will  be  found  useful  in  presenting  a  full 
and  complete  view  of  the  law  upon  the  subject  as 
administered  in  this  court. 

Regarding  these  cases  all  together  in  one  compre- 
hensive view,  from  the  earliest  to  the  latest,  a  strik- 
ing fact  appears,  viz.:  that  in  all  of  them  only  one 
right  of  action  is  recognized — that  of  the  deceased — 
and  that  they  all,  so  far  as  they  speak  to  the  subject 
at  all,  deny  that  any  independent  right  of  action  ex- 
ists in  the  widow,  the  children,  or  the  next  of  kin. 
In  no  case  is  the  point  more  strongly  stated  than  in 
one  of  the  latest — Whaley  v.  Catlett.  In  that  case  it 
is  said:  "The  statute  provides  alone  for  the  con- 
tinued existence  and  passing  of  the  right  of  action  of 
the  deceased,  and  not  for  any  new,  independent,  cause 
of  action,  in  his  widow,  children,  or  next  of  kin.  .  .  . 
It  is  alone  by  virtue  of  these  statutes  that  a  right  of 
action  exists  in  the  widow,  children,  or  next  of  kin 
at  all  for  the  unlawful  killing  of  the  deceased,  and 
this  right  exists  under  the  statute  not  because  it 
arises  directly  to  them  in  their  own  right,  but  because 
it  passes  to  them  in  right  of  the  deceased."  103 
Tenn.,  347  (53  S.  W.,  131).  Again,  in  another  late 
case  occurs  the  following:  "The  right  of  action  is 
still  the  right  of  the  deceased,  although  the  recovery 
may  include  as  an  element  such  damages  as  were  sus- 
tained by  the  persons  to  whom  the  statute  gives  the 
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recovery."  Loague  v.  Railroad,  91  Tenn.,  458  (19 
S.  W.,  430). 

These  and  other  authorities  also  recognize  the 
fact  that,  although  the  action  is  a  single  one,  two 
kinds  or  classes  of  damages  are  comprised  in  them. 
This  point  is  aptly  and  briefly  set  forth  by  Judge  Mc- 
Alister,  in  a  recent  case  as  follows :  "Under  our  act 
of  1883,  damages  for  the  mental  and  physical  sulffer- 
ing,  loss  of  time,  etc.,  of  the  deceased,  are  also  re- 
coverable, and  are  superadded  to  the  pecuniary  dam- 
ages sustained  by  the  widow  or  next  of  kin."  ifai7- 
road  V.  Wyrick,  99  Tenn.,  500,  511  (42  S.  W.,  434). 

It  is  thus  apparent  from  the  authorities  that  there 
are,  under  the  sections  of  the  Code  referred  to  and 
the  act  of  1883,  two  classes  of  damages  recoverable 
in  the  same  action:  First,  damages  purely  for  the 
injury  to  the  deceased  himself;  second,  the  incidental 
damages  suffered  by  his  widow  and  children,  or  next 
of  kin,  from  his  death.  In  the  first  class  are  embrac- 
ed damages  for  the  mental  and  physical  suffering, 
loss  of  time  between  the  injury  and  death, 
and  necessary  expenses  resulting  to  the  de- 
ceased from  the  personal  injuries.  In  the  second 
class  is  embraced  the  pecuniary  value  of  the  life  of 
the  deceased  {Railroad  v.  Wyrick,  99  Tenn.,  500, 
508,  511  (42  S.  W.,  434);  Collins  v.  Railroad,  9 
Heisk.,  851;  Railroad  v.  Stevens,  Id.,  12,  14,  15,  17, 
18),  to  be  determined  upon  a  consideration  of  his 
expectancy  of  life,  his  age,  condition  of  health  and 
strength    (Railroad  v.  Spcnce,  93  Tenn.,  173,  188, 
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189,  23  S.  W.,  211,  42  Am.  St.  Rep.,  907) ;  Rwilroad 
V.  Sta-cker,  86  Tenn.,  343,  352,  353  (6  S.  W.,  737,  6 
Am.  St.  Rep.,  840),  capacity  for  labor,  and  for  earn- 
ing money  through  skill  in  any  art,  trade^  profession, 
occupation,  or  business  {Raihcay  Company  v.  Eow- 
ard,  90  Tenn.,  144  (19  S.  W.,  116);  Bridge  Co.  v. 
Barnes,  98  Tenn.,  601  (39  S.  W.,  714) ;  Railroad  v. 
White y  5  Lea,  540),  and  his  personal  habits  as  to  so- 
briety and  industry  (Railroad  v.  Prince,  2  Heisk., 
580) ;  all  modified,  however,  by  the  fact  that  the  ex- 
pectation of  life  is  at  most  only  a  probability,  based 
upon  experience,  and  also  by  the  fact  that  the  earn- 
ings of  the  same  individual  are  not  always  uniform 
(Railroad  v.  Spencc,  93  Tenn.,  173,  188,  189,  23  S. 
W.,  211,  42  Am.  St.  Rep.,  907).  All  of  these  ele- 
ments are  to  be  taken  into  consideration  by  the  jury, 
and,  after  weighing  them  all,  they  should  assess  such 
amount  of  damages  as  may  be  suflBcient  to  compen- 
sate for  the  loss  of  the  life  whose  value  they  are  at- 
tempting to  estimate.  In  cases  where  there  is  con- 
tributory negligence  they  should  make  proper  deduc- 
tions for  this,  and  in  cases  where  the  negligence  of  the 
person  that  inflicted  the  injury  is  gross  or  wanton 
they  should  make  proper  additions  by  way  of  adding 
punitive  damages.  Railroad  v.  Stacker,  86  Tenn., 
343,  352  (6  S.  W.,  737,  6  Am.  St  Rep.,  840) ;  Railroad 
V.  Wallace,  90  Tenn.,  54  (15  S.  W.,  921) ;  Railroad 
V.  Fleming,  14  Lea,  137;  Railroad  v.  Guinan,  11  Lea, 
98  (47  Am.  Rep.,  279).     No  rules  more  exact  than 
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these  can  be  formulated.  At  last  it  is  a  matter  de- 
pendent most  largely  upon  the  judgment  of  the  jury, 
and  their  sound  discretion,  after  carefully,  honestly, 
and  fairly  considering  all  of  the  various  elements 
that  enter  into  the  question. 

In  some  of  the  cases  referred  to  (notably  the  case 
which  first  made  the  suggestion — Collins  v.  Railroad) 
it  is  said  that  damages  belonging  to  what  has  just 
been  denominated  the  "second  class,"  are  to  be  esti- 
mated as  if  the  deceased  were  himself  still  alive,  but 
totally  disabled,  and  in  that  condition  suing  for  such 
injury.  In  the  same  connection,  however,  it  is  said 
that,  if  he  were  so  alive,  and  so  injured,  he  would  be 
unable  to  give  his  family  that  attention  and  care 
which  he  could  otherwise  give  to  them,  and  that  in 
this  manner  they  would  also  suffer  as  well  as  he. 
But  this  is  merely  a  method  of  showing  how  the  in- 
jury to  the  husband  and  father  has  resulted  in  an  in- 
cidental damage  to  the  wife  and  children,  or  widow 
and  children,  or  next  of  kin;  illustrating  the  princi- 
ple above  referred  to  that  there  is  only  one  cause  of 
action,  that  of  the  person  who  was  killed  or  injured, 
and  that  this  cause  of  action  is  always  viewed  by 
the  court  as  a  single  one.  Or  it  may  be  said  that, 
for  convenience  in  estimating  damages,  and  in  order 
to  separate  in  the  mind  the  damages  for  the  deceased's 
pain  and  suffering,  mental  and  physical,  his  loss  of 
time,  and  necessary  expenses  attendant  upon  the  in- 
jury  (those  damages  peculiarly  personal  to  him), 
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from  the  incidental  damages  which  the  widow  and 
children  or  next  of  kin  are  entitled  to  recover  because 
of  the  incidental  injury  sustained  by  them,  it  is  held 
that  the  latter  damages  are  to  be  assessed  as  if  the 
deceased  were  still  alive,  and  totally  disabled.  For 
practical  purposes,  however,  it  is  unnecessary  that 
this  supposition  should  be  called  to  the  attention  of 
the  jury,  or  considered  by  them  as  the  starting  point 
of  the  inquiry,  or  at  any  stage  of  it.  It  is  sufficient 
that  the  pecuniary  value  of  the  life  destroyed  may  be 
ascertained,  as  far  as  such  a  matter  can  be  ascer- 
tained at  all,  in  the  manner  and  according  to  the 
rules  already  laid  down.  In  two  of  the  cases  referred 
to  above  {Collins  y.  Railrodd.  9  Heisk.,  841;  Rail- 
road. V.  Davis,  104  Tenn.,  442,  58  S.  W.,  296),  the  ex- 
istence of  children  of  the  deceased  was  allowed  to 
be  proven,  and  in  another  ( Freeman  v.  Railroad,  107 
Tenn.,  340,  64  S.  W.,  1 ) ,  the  existence  of  brothers  and 
sisters;  but  not  in  either  case,  it  seems,  for  the  pur- 
pose of  enhancing  damages,  but  only  for  the  purpose 
of  showing  the  existence  of  beneficiaries  provided  for 
by  the  sections  of  the  Code  and  the  act  of  1883 — a 
matter  always  proper.  Daniel  v.  Coal  Co.,  105  Tenn., 
470  (58  S.  W.,  859). 

The  foregoing,  we  think,  truly  presents  the  result 
of  all  of  our  cases  when  brought  together  in  one  gen- 
eral view. 

It  is  insisted,  however,  in  the  brief  filed  for  de- 
fendant in  error,  that  the  elements  of  damages  which 


618  TENNESSEE  REPORTS.        [Vol.  109 

Davidson   Benedict  Co.   v.   Severson. 

we  have  assigned  to  what  we  have  denominated  the 
second  class  belong  really  to  the  first  class;  that  is, 
should  be  considered  in  estimating  the  damages  which 
accrued  to  the  deceased  personally,  as  distinguished 
from  those  that  should  be  assessed  for  the  injury 
sustained  by  the  next  of  kin  or  widow  and  children. 
This  contention  is  based  upon  certain  language  ap- 
pearing in  Fowlkcs  v.  Railroad  Company,  9  Heisk., 
831-833;  Railroad  v.  Smith,  9  Lea,  474;  Railroad  \. 
Ourley,  12  Lea,  53. 

The  language  referred  to  in  Fowlkcs  v.  Railroad  is 
that  the  action  "is  brought  for  the  same  cause  as  if 
the  injured  party  himself  had  brought  it."  This  is 
followed  on  the  next  page  by  the  observation :  "It  is 
true  that  some  of  the  cases  [referring  evidently  to 
the  Prince  case,  the  Collins  case,  and  the  Stevens 
case]  seems  to  have  introduced  a  new  element  of  dam- 
ages in  cases  where  the  action  is  brought  by  the  repre. 
sentative;  that  is,  damages  for  the  loss  of  the  society, 
etc.,  of  the  husband,  father,  or  relative,  to  the  widow 
or  next  of  kin ;  that  in  such  cases  damages  might  be  al- 
lowed beyond  what  would  be  proper  where  the  action 
is  brought  by  the  party  himself.  Some  of  these  cases 
stand  upon  doubtful  grounds;  but  even  where  the 
action  is  brought  by  the  party  himself,  damages  might, 
in  a  proper  case,  be  given  to  the  same  extent  as  if 
death  had  ensued ;  i.  e.,  where  the  injury  disables  the 
party  for  life.  In  such  a  case  the  injury,  in  a  pecuni- 
ary sense,  would  be  the  same  as  if  death  had  ensued.^* 
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The  language  referred  to  in  the  Smith  case  is  the 
following:  "This  is  the  statutory  action  given  by 
section  2291  ct  seq.  of  the  Code,  and  is  the  same  action 
whether  it  be  brought  by  the  injured  party  in  per- 
son or  by  his  administrator  after  his  death.  Fowlkes 
V.  Railroad,  9  Heisk.,  829.  Hence  the  damages  to  be 
recovered  are  those  sustained  by  the  injured  party. 
The  action  is  not  for  the  wrongs  to  the  husband  or 
next  of  kin.  The  damages  ai-e  such  as  the  injured 
party  could  have  recovered  if,  instead  of  being  killed, 
she  had  been  disabled  for  life ;  if  not  the  same  amount, 
at  least  for  the  same  elements  of  damages." 

The  language  referred  to  in  Railroad  v.  Gurley  is 
the  following:  "The  damages  which  were  recover- 
able in  this  action  were  such  as  the  injured  party 
himself  could  have  recovered  if,  instead  of  being  kill- 
ed, he  had  been  disabled  for  life;  if  not  the  same 
amount,  at  least  the  same  elements  of  damages.  Rail- 
road V.  Smith,  9  Lea,  470,  474.  It  was  competent  to 
show  the  ability  of  the  deceased  to  labor,  and  his 
capacity  for  labor,  as  well  as  skill  in  his  art,  business, 
or  profession,  in  order  to  show  what  he  was  capable 
of  earning." 

It  must  be  admitted  that  these  statements  cover 
the  same  elements  of  damages  which  we  have  assign- 
ed to  the  second  class  of  damages,  supra,  and  more. 
They  cover  every  element  of  damages  that  are  recog- 
nized by  the  Prince  case,  the  Stevens  case,  and  the 
Collins  case,  as  those  authorities  are  now  interpreted 
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and  understood ;  because  there  can  be  no  doubt  that, 
if  a  person  should  be  totally  disabled  by  an  injury, 
he  could  recover  for  mental  and  physical  pain  and 
suffering,  loss  of  time,  necessary  expenses  incurred 
by  reason  of  the  injury ;  and  in  estimating  the  value 
of  the  time  lost  by  him,  we  should  necessarily  have 
to  ascertain  his  probable  expectancy  of  life,  together 
with  his  capacity  for  labor  and  for  earning  money  by 
his  skill  in  any  art,  business,  profession,  or  occupa- 
tion. It  results,  therefore,  that  the  rule  for  the 
measure  of  damages  laid  down  in  these  cases  (of 
Fowlkes,  of  Smith,  and  of  Gurley)  cover  all  of  the 
elements  of  damage  that  could  arise  out  of  the 
deceased's  cause  of  action. 

It  is  undeniable,  however,  that  the  earlier  cases — 
the  Prince  case,  the  Stevens  case,  and  the  Collins 
case — ^were  for  a  time  understood  as  meaning  more 
than  this ;  that  is,  as  warranting  an  independent  right 
of  action,  and  the  recovery  of  independent  damages, 
in  behalf  of  the  widow  and  children  or  next  of  kin. 
This  is  apparent  from  the  remark  of  Judge  McParland 
in  the  Fowlkes  case,  9  Heisk.,  833,  834,  that  "some 
of  the  cases  seem  to  have  introduced  a  new  element 
of  damages  in  cases  where  the  action  is  brought  by 
the  representative,  that  is,  damages  for  the  loss  of 
the  society,  etc.,  of  the  husband,  father  or  relative^  to 
the  widow  or  next  of  kin ;  that  in  such  cases  damages 
might  be  allowed  beyond  what  would  be  proper  where 
the  action  is  brought  by  the  party  himself.     Some  ot 
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these  cases  stand  upon  doubtful  grounds,"  etc.  TBe 
same  view  is  again  indicated  by  Judge  McFarland  in 
the  Smith  case.  He  says  (9  Lea,  p.  474)  i  "The 
charge  is  also  erroneous  in  instructing  the  jury  that 
in  estimating  damages  they  might  take  into  consider- 
ation the  loss  of  social  relation  of  husband  and  wife, 
parent  and  child,  etc.,  and  the  advice  and  protection 
of  the  deceased  as  wife  and  mother.  There  are  ex- 
pressions in  some  of  our  opinions  justifying  this 
charge,  to  some  extent  at  least.  But,"  etc.  The  de- 
liverance in  the  Gurley  case  was  taken  directly  from 
the  Smith  case  without  reference  to  the  earlier  cases, 
but  in  a  case  in  the  volume  immediately  preceding 
{Railroad  v.  Pounds,  11  Lea,  127, 130, 131),  the  same 
construction  of  the  older  cases  appears.  It  was  there 
said  that  the  act  of  1883  (which  was  in  exact  language 
of  that  portion  of  the  Prince  case  stating  the  measure 
of  damages)  constituted  "a  new  or  additional  cause 
of  action"  in  favor  of  the  widow  and  children  or  next 
of  kin.  The  same  view  of  the  older  cases  was  enter- 
tained in  Railroad  v.  Toppins,  10  Lea,  58,  and  Rml- 
road  V.  Conley,  10  Lea,  531. 

So,  the  indirect  dissent  in  the  Fowlkes  case,  and 
the  cases  depending  on  it,  from  the  measure  of  dam« 
ages  established  in  the  Prince  case,  and  the  cases 
based  on  it,  was  founded  on  the  construction  given 
to  the  latter  cases,  to  the  effect  that  they  authorized 
the  assessment  of  damages  other  than  and  in  addi- 
tion to  such  as  arose  out  of  the  cause  of  action  of  the 
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deceased  himself,  such  as  the  loss  of  society,  the  com- 
fort, counsel,  and  moral  aid  and  support  of  the  lost 
husband,  father,  mother,  son,  or  brother. 

It  is  true  that  the  opinions  in  the  Prince  case  and 
in  the  Stevens  case,  by  reason  of  the  generality  of 
the  language  in  which  they  were  expressed,  were  open 
to  that  construction.  But  the  Collins  case,  constru- 
ing the  other  two,  seems,  in  the  discussion  appearing 
in  the  last  two  pages  of  the  opinion,  to  place  the 
damages  to  be  recovered  as  specially  applicable  to  the 
widow  and  children  or  next  of  kin  entirely  upon  the 
deceased's  right  of  action,  working  it  out  on  the  the- 
ory that,  if  the  deceased  had  been  wholly  disabled  by 
the  injury  for  life,  but  still  left  alive,  he  w^ould  have 
been  entitled  to  compensatory  damages.  "If,"  con- 
tinues the  opinion,  "he  had  a  wife  and  children,  whom 
he  had  supported  by  his  industry,  to  whom  he  was 
now  unable  to  render  any  assistance  on  account  of 
his  injuries,  this  privation  of  himself  and  family 
would  necessarily  constitute  an  element  in  the  com- 
putation of  damages.  And  if  his  life  is  lost  to  them, 
why  may  not  the  privation  to  them  of  the  aid  and 
maintenance  he  had  given  them  still  enter  into  the 
computation  of  actual  damages  sustained  by  them? 
The  widow  has  lost  a  husband,  the  child  a  father, 
and  both  have  lost  the  food  and  raiment  which  his 
industry  provided,  llad  he  lived,  he  could  have  in- 
demnified the  last  privation  by  his  action  against  the 
wrongdoer;  and,  having  died,  the  same  right  of  in- 
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demnity  passes  to  them."  That  is,  the  right  of  action 
which  the  widow  and  children  or  next  of  kin  can  en" 
force  by  suit  after  his  death  is  his  right  of  action,  and 
the  damages  they  claim  grow  out  of  that  right  of  ac- 
tion, not  an  independent  right  of  action  in  them. 

This  was  the  view  taken  of  the  meaning  of  the  old 
cases  and  of  the  act  of  1883,  immediately  after  the 
passage  of  that  act,  or  in  the  eariiest  cases  that  came 
up  which  were  controlled  by  that  act.  This  is  mani- 
fest from  the  direction  given  for  the  assessment  of 
damages  in  the  Stacker  case,  supra,  the  Howard  cafie 
and  the  Spence  case;  and  from  the  ruling  in  the 
Loague  case,  the  Johnson  case,  and  the  case  of  WJtaley 
V.  Catletty  that  the  cause  of  action  under  which  the 
widow  and  children  or  next  of  kin  claim,  and  under 
which  they  maintain  their  suit  for  damages,  is  the 
right  of  action  of  the  deceased,  and  not  any  independ- 
ent right  in  them. 

It  is  insisted,  however,  in  the  briefs,  that  a  different 
view  is  express^  in  the  Bamberger  case  and  the  Free- 
man case,  supra. 

The  Bamberger  case  is  not  out  of  harmony  with 
the  other  cases  mentioned.  In  that  case  it  was  held 
that  the  one  suit  by  the  administrator  covered  every 
claim  for  damages  that  could  be  brought  forward  on 
account  of  the  death  of  the  deceased.  It  was  implied 
in  the  opinion  that  the  statute  preserved  to  the  father 
the  right  of  action  which  he  would  have  had  against 
one  who  had  deprived  him  of  the  services  of  his  son, 
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past  or  prospective,  without  depriving  the  lat- 
ter of  life,  and  that  this  was  embraced  in 
the  action  brought  by  the  administrator.  Still,  in 
strictness,  this  would  not  fall  outside  of  the  elements 
to  be  considered  in  assessing  damages  on  the  de- 
ceased's own  right  of  action ;  that  is  to  say,  the  matter 
spoken  of  as  the  father's  right  would  fall  within  the 
elements  spoken  of  as  "loss  of  time^'  in  fixing  the 
damages  recoverable  for  one  killed  who  owed  no  ser- 
vice. There  is,  therefore,  nothing  in  this  case  that  in 
any  wise  impeaches  the  principle  that  the  damages 
to  be  recovered  are  only  those  that  arise  out  of  the 
deceased's  right  of  action. 

Nor  is  the  Freeman  case  out  of  harmony  with  the 
prevailing  doctrine.  Some  point  was  made  in  the 
argument  at  the  bar  on  the  following  sentence  occur- 
ring in  that  opinion:  "The  damages  recoverable  in 
such  cases  are  those  which  the  deceased  would  have 
been  entitled  to  had  he  survived,  as  well  as  those 
which  the  parties  suing  would  have  been  entitled  to 
in  their  own  right."  It  was  not  intended  by  this  to 
say  that  the  widow  and  children  or  next  of  kin  had 
the  right  to  enforce  any  claim  for  damages  that  did 
not  arise  out  of  the  deceased's  own  right  of  action, 
but  merely,  in  a  general  way,  to  mark  the  difference 
between  those  damages  which  were  purely  personal 
to  the  deceased  (his  mental  and  physical  suffering, 
loss  of  time,  and  expenses)  and  those  occurring  more 
immediately  to  the  widow  and  children  or  next  of 
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kin,  arising  out  of  the  loss  of  the  life  of  the  deceased, 
and  expressed  by  the  pecuniary  value  of  that  life, 
to  be  ascertained  in  the  manner  already  stated.  In- 
deed, the  entire  substance  and  spirit  of  that  opinion 
is  to  the  eflFect  that  all  of  the  damages  recoverable 
belong  to  the  estate  of  the  deceased,  and  are  distrib- 
utable as  the  personal  property  thereof;  and  this  ex- 
cludes every  idea  of  an  independent  right  of  action  in 
the  widow,  children  or  next  of  kin. 

But  it  is  said  by  counsel  for  defendant  in  error 
that,  if  it  be  true  the  widow  and  children  or  next  of 
kin  have  no  right  to  recover  except  under  the  cause 
of  action  of  the  deceased,  then  there  is  no  difference 
between  the  earlier  and  later  cases,  and  there  is  no 
meaning  in  the  expression  used  in  several  of  the  later 
opinions  that  the  act  of  1883  enlarged  the  right  of 
the  person  suing  so  as  to  permit  the  recovery  of  dam- 
ages peculiar  to  the  widow  and  children,  together  with 
the  damages  which  the  deceased  might  have  recovered 
for  his  own  benefit,  on  account  of  his  own  suffering 
and  loss. 

With  respect  to  this  matter  it  is  to  be  observed 
that  the  expression  referred  to  occurs  in  only  three 
of  the  cases :  RaAlroad  v.  Loague,  Railroad  v.  John- 
son, and  Whaley  v.  Catlett.  In  the  first  and  third  of 
these  cases,  the  question  before  the  court  was  as  to 
when  the  statute  of  limitations  would  begin  to  tnu 
in  cases  of  this  character;  and  in  the  second  case 
the  question  was  as  to  the  status,  under  the  sections 
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of  the  Code  and  under  the  act  of  1883,  of  a  husband 
suing  for  the  death  of  his  wife.  What  was  said  in 
each  of  these  cases  covering  the  measure  of  damages 
was  with  a  view  to  determining  the  status  of  the 
parties  whose  rights  were  under  examination,  as  af- 
fected by  the  particular  questions  proposed  for  solu- 
tion. In  neither  of  these  cases  did  the  court  have  in 
mind,  or  attempt  to  determine  with  exactness,  the 
several  rules  controlling  the  assessment  of  damages 
in  cases  of  this  character.  The  judges  writing  the 
opinions  used  the  language  referred  to  in  a  large  and 
general  sense,  having  in  mind  the  construction  which 
had  been  given  in  the  Fowlkes  case,  the  Smith  case 
and  the  TraiBford  case,  to  the  Prince  case  and  the 
cases  based  upon  it,  without  stopping  to  make  a  crit- 
ical examination  of  that  construction. 

But,  however  this  may  be,  the  expression  above  re- 
ferred to  and  commented  upon  can  not  change  the 
fact  that  the  principle  runs  through  all  of  our  cases, 
from  the  time  the  question  was  first  mooted  until  now, 
that  all  of  the  damages  recoverable  in  this  class  of 
cases  are  based  upon  and  arise  out  of  the  cause  of  ac- 
tion of  the  deceased,  and  not  out  of  any  independent 
cause  of  action  belonging  to  the  widow,  children  or 
next  of  kin.  We  have  pointed  out  that  this  principle 
was  obscured  and  rendered  open  to  misconception  in 
the  Prince  case  and  the  Stevens  case  by  reason  of  the 
generality  of  the  language  used  in  the  opinions  in 
those  cases,  but  that  it  clearly  appeared  in  the  Col- 
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lins  case,  which  referred  to,  construed,  and  applied 
the  two  former  cases.  It  appeared  with  even 
greater  clearness  in  the  series  of  cases  im- 
mediately following  the  Collins  case,  and  in 
the  very  recent  cases  which  we  have  already 
referred  to,  it  is  announced  with  unmistakable 
distinctness.  It  binds  together  in  one  harmonious 
series  all  of  our  decisions  upon  the  subject  of  the 
measure  of  damages  in  cases  of  personal  injuries  re- 
sulting in  death  since  the  Burke  case;  so  that,  in  the 
light  of  it,  we  see  that,  whatever  conflict  or  contrar- 
iety of  opinion  may  appear  in  their  several  holdings, 
these  are  only  superficial,  not  fundamental. 

In  the  Burke  case  a  distinction  was  taken  between 
damages  for  the  mere  act  of  killing  and  damages 
for  pain  and  suffering  and  loss  of  time.  It  was  held 
that  the  former  were  not  allowable,  but  that  the  lat- 
ter were,  yet  could  not,  in  the  nature  of  things,  be  al- 
lowed, when  it  appeared,  as  in  that  case,  that  the  death 
w^as  instantaneous,  because  it  was  said  there  could  be 
neither  pain  nor  suffering  nor  loss  of  time.  It  is 
manifest  from  a  critical  examination  and  comparison 
of  this  case  and  the  Prince  case  that  the  point  of  con- 
flict was  as  to  whether  there  could  be  allowed  dam- 
ages for  the  mere  act  of  killing;  the  Burke  case  hold- 
ing that  such  damages  could  not  be  allowed,  and  the 
Prince  case,  that  they  could  be  allowed. 

When  the  Prince  case  is  read  from  this  point  of 
view,  it  is  apparent  that  when  the  following  language 
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was  used,  viz.,  ^^that  the  representative  of  a  i>er8on 
who  had  died  from  personal  injuries  should  have  the 
right  to  recover  not  only  for  the  mental  and  bodily 
suffering,  loss  of  time,  and  necessary  expenses  result- 
ing immediately  to  the  deceased  from  the  personal  in- 
juries," the  chief  justice  was  referring  to  that  class  of 
damages  which  was  sanctioned  by  the  Burke  case; 
and  when  he  added  the  following  words,  viz.,  '*but  also 
for  the  damages  resulting  to  the  parties  for  whose 
benefit  the  right  of  action  survives  from  the  death 
consequent  upon  the  injuries,"  he  was  referring  to 
damages  arising  from  the  mere  act  of  killing — ^the 
class  of  damages  which  were  denied  in  the  Burke 
case ;  and  it  was  upon  this  point  the  Burke  case  was 
overruled. 

At  first  blush,  it  seems  a  solecism  to  speak  of  a  man 
having  a  right  of  action  for  his  own  death.  We  can 
readily  undertsand  how  he  can  have  an  action  for 
mental  and  bodily  suffering,  and  for  loss  of  time,  and 
for  expenses  incurred,  all  of  these  happening  in  his 
lifetime,  and  caused  by  the  injury  complained  of. 
But  when  he  dies,  that  is  the  end  of  him,  personally, 
in  this  sphere  of  being;  and  the  loss  occasioned  by  the 
mere  act  of  death  itself  can  not,  in  any  strictly  logi- 
cal sense,  be  said  to  be  his  loss,  but  rather  the  loss 
of  those  who  come  after  him,  and  who  were  interested 
in  his  continuance  in  life.  Yet  it  can  not  be  doubted 
that  the  legislature  could  endow  his  estate  with  such 
a  right  of  action,  and  vest  the  right  to  sue  thereon 
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in  his  administrator  for  the  benefit  of  his  widow, 
children  or  next  of  kin,  and  that  this  was  the  thing 
in  fact  done  was  held  by  this  court  in  the  Prince 
case,  2  Heisk.,  585,  586.  In  the  Fowlkes  case,  9 
Heisk.,  831,  it  was  held  that  the  right  of  action  was 
based  not  on  the  death,  but  rather  on  the  injury  that 
produced  the  death ;  but  the  difference  is  not  material, 
except  in  view  of  the  statute  of  limitations  as  to 
when  the  statute  would  begin  to  run.  In  this  latter 
case  it  was  said  that  in  truth  there  was  no  such  thing 
as  instantaneous  death,  that  there  must  always  be 
an  appreciable  interval  between  the  impact  of  the 
force  producing  the  injury,  and  the  dissolution  of  the 
person  receiving  the  injury,  and  that  during  that  in- 
terval, the  right  of  action  would  vest,  and  afterwards, 
by  operation  of  law,  devolve  upon  the  administrator. 
We  repeat  that  the  distinction  is  important  only  in 
view  of  the  statute  of  limitations.  It  is  to  be  noted 
that  the  Fowlkes  case  and  the  Prince  case  agree  in  de- 
riving the  right  of  action  from  the  deceased,  and  that 
neither  of  them  gives  any  warrant  for  the  theory  that 
there  was  any  independent  right  of  action  in  the  wid- 
ow, children  or  next  of  kin. 

The  case  next  following  the  Fowlkes  case,  was  the 
Traflford  case.  This  case  spoke  to  the  subject  of  the 
measure  of  damages,  but  only  in  general  terms.  Then 
came  the  case  of  Railroad  v.  Smith,  9  Lea,  470,  which 
laid  down  as  the  rule  for  measuring  damages  that 
they  were  "such  as  the  injured  party  could  have  re- 
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covered  if,  instead  of  being  killed,  she  (or  he)  had 
been  disabled  for  life,  if  not  for  the  same  amount,  at 
least  for  the  same  element,  of  damages."  It  has  al- 
ready been  shown,  supra,  that  this  rule  embraces  ev- 
erj'  element  of  damages  allowed  in  the  Pnnce  case. 
We  shall  add  here  only  the  observation  that  the  clause 
"if  not  for  the  same  amount"  was  intended  to  indi- 
cate that  the  damages  would  probably  be  greater 
when  the  mental  and  physical  suflfering  continued 
through  years  of  total  disablement — a  death  in  life — 
than  in  case  of  a  death  preceded  by  a  less  protracted 
period  of  suflfering.  So  it  is  meant  that  while,  in  an 
action  to  recover  damages  for  the  death  alone,  the 
elements  composing  the  measure  of  damages  would  be 
the  same  as  if  the  man  had  not  died,  but  was  still 
alive,  totally  disabled,  and  bringing  the  suit  in  that 
condition,  yet  in  the  latter  case  the  damages  recov- 
erable would  probably  be  greater,  owing  to  the  greater 
suffering,  mental  and  physical. 

The  other  cases  subsequent  to  Railroad  v.  Smith, 
9  Lea,  470,  adopted  the  same  form  of  expression  in 
enunciating  the  rule  of  damages  down  to  Railroad  v. 
Stacker,  86  Tenn.,  343  (6  S.  W.,  737;  6  Am.  St.  Rep., 
840) ;  all  of  them  being  in  line  with  Fowlkes  v.  iJaW- 
road,  and  following  its  lead. 

The  implied  dissent  in  the  Fowlkes  case,  and  the 
cases  depending  on  it,  from  the  Prince  case,  and  the 
cases  depending  on  it,  was  based  upon  w^hat  is  now 
known  to  have  been  an  improper  construction  of  those 
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cases ;  that  is,  that  they  allowed  damages  for  the  loss 
of  moral  aid,  comfort,  counsel,  etc.,  the  class  of  dam- 
ages that  goes  under  the  name  of  solatium.  There  nev- 
er was  any  dissent  from  what  is  now  recognized  as  the 
true  meaning  of  those  cases,  and  it  is  a  notable  fact 
that  in  none  of  the  cases  is  anything  said  indicating 
a  purpose  to  overrule  the  Prince  case,  or  any  of  the 
cases  depending  on  it;  but  always  in  guarded  language 
it  is  said  merely  that  there  are  "expressions"  in  some 
of  the  former  opinions  that  would  justify  or  seem 
to  justify,  the  several  charges  of  the  circuit  judges 
under  examination,  and  it  was  only  so  far  as  those 
opinions  were  justly  subject  to  that  construction  that 
they  were  criticised.  It  seems  from  the  charges  of  the 
circuit  judges,  as  preserved  and  reproduced  in  the 
opinions  of  the  court,  that  the  construction  at  the  bar 
and  by  the  circuit  judges  of  the  Prince  case  and  the 
cases  in  that  series  was  that  they  allowed  the  sola- 
tium.  and  they — the  circuit  judges,  or  some  of  them — 
seem  to  have  construed  the  act  of  1883  as  restoring 
that  form  of  measuring  damages,  and  this  course  of 
construction  on  their  part  is  by  no  means  surprising, 
in  view  of  the  language  used  by  Judge  McFarland  in 
the  Fowlkes  case;  but,  as  we  have  seen,  such  was  not 
the  true  construction  of  the  Prince  case  and  its  con- 
geners, and  it  could  not  be  the  true  construction  of 
the  act  of  1883,  because  that  is  in  the  very  language 
of  the  Prince  case. 

So,  the  Fowlkes  case  and  its  associate  cases  did  not 
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antagonize  the  Prince  case  and  its  associate  cases, 
but  only  the  erroneous  construction  placed  upon 
them,  or  rather  those  cases  erroneously  construed. 

But,  however  this  may  be,  the  rule  is  now  by  a  line 
of  decisions  fully  settled;  and  the  measure  of  damages 
in  all  of  the  cases  since  the  Burke  case  is  the  same^ 
although  the  forms  of  expression  may  differ;  and  this 
measure  is  no  other  than  that  which  is  contained  in 
the  act  of  1883,  and  it  is  the  same  which  we  have 
spoken  of,  supra,  as  divided  into  two  classes.  This 
rule  which  we  have  above  formulated  is  nothing 
more  than  a  compendium  of  all  the  prior  deliverances 
of  the  court  upon  the  subject,  exclusive  of  the  Burke 
case.  Moreover,  this  rule  for  the  adjustment  and  de- 
termination of  the  amount  of  damages  in  any  given 
case  belonging  to  the  class  of  cases  we  have  before  us 
seems  wholly  fair  and  just.  By  means  of  it,  the  widow 
and  children  are  enabled  to  recover  judgment  for  an 
amount  of  damages  which  fully  compensates  (as  ful- 
ly as  it  is  possible  to  introduce  certainty  into  such 
an  inquiry)  the  injury  done  to  the  deceased  in  his 
own  peculiar  and  personal  relation,  and,  in  addition, 
for  a  sum  that  will  compensate  (as  far  as  such  a 
matter  can  be  rendered  certain)  the  widow  and  chil- 
dren or  next  of  kin  for  the  pecuniary  loss  they  have 
sustained  by  the  death  of  the  deceased;  and  at  the 
same  time  the  wrongdoer  is  thus  made  to  respond 
in  damages  for  the  whole  injury  done,  so  far  as  money 
can  compensate  such  an  injury. 
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Another  effect  of  the  principle  under  which  the  rule 
is  formulated  is  that  the  right  of  recovery  is  fitted 
into  our  general  system  of  law,  and  we  are  enabled 
to  clearly  understand  how  the  recovery  falls  under 
and  is  to  be  disposed  of  according  to  our  statute  of 
distributions,  as  other  personal  estate  of  the  deceased; 
the  only  difference  being  that  it  is  not  liable  to  the 
claims  of  creditors. 

The  logical  consequence  of  this  legal  status  of  the 
recovery,  taken  in  connection  with  the  rule  for  the 
measure  of  damages  as  formulated,  is  that  there  need 
be  no  testimony  introduced  for  the  purpose  of  show- 
ing that  the  widow,  children  or  next  of  kin  were  de- 
pendent for  support  or  pecuniary  aid  upon  the  de- 
ceased in  his  lifetime.  It  is  sufficient,  so  far  as  this 
phase  of  the  matter  goes,  to  prove  the  status  of  wid- 
ow, child  or  next  of  kin  at  the  date  of  the  death  of  the 
deceased  from  the  wrongful  act. 

Further,  upon  the  inherent  justice  and  fairness  of 
the  rule  for  the  measure  of  damages  laid  down,  we 
desire  to  add  that,  after  we  pass  the  point  that  nothing 
can  be  allowed  as  solatium,  that  is,  for  the  loss  of 
the  moral  aid,  comfort,  counsel  and  companionship 
of  the  deceased,  which  was  determined  in  several  of 
the  cases  cited,  supra,  and  which  seems  to  be  involved 
in  the  legal  fact  that  the  recovery  ranks  as  personal 
estate  of  the  deceased,  distributable  under  the  stat- 
ute of  distributions,  and  after  we  reach  the  point 
that  the  damages  for  the  loss  peculiar  to  the  widow 
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and  children  or  next  of  kin  are  to  be  assessed  upon 
the  basis  of  the  pecuniary  loss  sustained  by  the  de- 
struction of  the  life  in  question,  which  is  held  in 
substantially  all  of  the  cases  that  refer  to  the  subject, 
it  would  seem  that  when  the  whole  pecuniary  value 
of  that  life,  as  far  as  such  value  can  be  ascertained 
by  legal  processes,  is  allowed  in  recovery  for  indemni- 
fication, all  is  done  that  can  be  done  by  law  in  the  way 
of  granting  reparation  for  a  wrong  done,  especially 
when  to  this  is  added  a  sum  to  compensate  the  estate 
of  the  decreased  for  mental  and  physical  pain  and 
suffering  endured  by  the  deceased,  and  loss  of  time 
and  necessary  expenses  incident  to  the  injury  done, 
which  sum  so  ascertained  is  added  in  the  recovery 
of  the  said  widow,  children  or  next  of  kin. 

With  these  principles  before  us,  we  shall  now  de- 
termine whether  the  charge  given  by  his  honor,  the 
circuit  judge,  was  correct.  The  charge  upon  the 
measure  of  damages  was  as  follows : 

"You  will  assess  the  damages  at  such  amount,  not 
exceeding  twenty  thousand  dollars,  as  will  be  com- 
pensation for  the  injuries  received. 

"In  the  assessment  of  damages  the  statute  pro- 
vides as  follows :  ^Where  the  person's  death  is  caused 
by  the  wrongful  act,  fault  or  omission  of  another, 
and  suit  is  brought  for  damages,  the  party  suing  shall, 
if  entitled  to  damages,  have  the  right  of  recovery  for 
mental  and  physical  suffering,  loss  of  time,  and  neces- 
sary expenses  resulting  to  the  deceased  from  the  per- 
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sonal  injuries,  and  also  the  damages  resulting  to  the 
parties  for  whose  use  and  benefit  the  right  of  action 
survives,  from  the  death  consequent  upon  the  injuries 
received/ 

"There  are  two  classes  of  damages  provided  for 
in  the  statute :  First.  Such  damages  as  the  deceased 
himself  could  have  recovered  had  he  been  perman- 
ently disabled  for  life  and  he  himself  were  prosecut- 
ing the  suit.  In  estimating  this  class  of  damages, 
you  will  take  into  consideration  the  mental  and  phys- 
ical suffering  of  the  deceased,  his  earning  capacity 
and  the  probability  of  his  continuance  of  life.  Inas- 
much BB  it  is  in  proof  and  undisputed  that  the  death 
of  HoUister  occurred  in  less  than  one  hour  after 
the  accident,  the  loss  of  time  is  not  a  material  con- 
sideration, and  no  proof  has  been  introduced  as  to 
the  necessary  expenses  resulting  to  the  deceased 
from  the  personal  injuries. 

"Second.  In  addition  to  such  damages,  the  plain- 
tiff would  be  entitled  to  recover  also  such  pecuniary 
damages  as  have  been  sustained  by  the  widow  and 
child  consequent  upon  the  death  of  HoUister.  In  es- 
timating such  damages,  you  will  look  to  the  ability 
of  HoUister  to  furnish  his  wife  and  child  a  support 
and  maintenance,  the  nature  and  extent  of  the  sup- 
port he  did  give  them,  and  to  the  probability  of  the 
continuance  of  that  support,  and  his  ability  to  pro- 
vide, and  to  the  probability  of  a  continuance  of  their 
dependence  upon  him  for  support  and  maintenance. 
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"But  the  plaintiflf  would  not  be  entitled  to  recover 
any  damages  for  the  mental  and  physical  suflfering 
and  grief  of  the  widow  and  child,  nor  the  loss  of  the 
society  and  affection  of  the  husband  and  father,  but, 
as  before  stated,  only  such  pecuniary  damages  as  were 
sustained  by  the  wife  and  child  consequent  upon  the 
injury. 

"With  these  instructions  to  govern  you,  you  would 
fix  the  amount  of  the  damages  at  such  an  amount^  not 
exceeding  twenty  thousand  dollars,  as  will  be  com- 
pensation for  the  injuries  received." 

We  think  the  charge  was  erroneous,  as  will  be  clear- 
ly seen  upon  comparing  it  with  the  rule  which  we 
have  above  laid  down.  The  error  consists  in  the  in- 
struction as  given  to  the  jury  in  the  paragraph  be- 
ginning with  the  word  "second."  In  that  paragraph 
the  jury  are,  in  effect,  told  to  duplicate  that  portion 
of  the  damages  which  had  already  been  provided  for 
in  the  direction  that  they  were  to  assess  "such  dam- 
ages as  the  deceased  himself  could  have  recovered  had 
he  been  permanently  disabled  for  life^  and  he  himself 
were  prosecuting  the  suit,"  and  that  they  were  to 
take  into  consideration  "his  earning  capacity,  and 
the  probability  of  his  continuance  in  life;"  in  other 
words,  his  life  expectancy.  These  directions  sub- 
stantially covered  the  damages  which  the  jury  were 
told  to  allow  again  in  the  paragraph  referred  to  in 
the  language,  "the  plaintiff  would  be  entitled  to  re- 
cover also  such  pecuniary  damages  as  have  been  sus- 
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tained  by  the  widow  and  child,  consequent  upon  the 
death  of  HoUister."  The  "pecuniary  damages"  or 
loss  of  the  widow  and  children  or  next  of  kin  are 
the  pecuniary  value  of  the  life  of  the  deceased  as 
shown  by  his  expectancy  of  life  and  his  earning  ca- 
pacity. As  we  have  already  shown,  likewise,  the  ex- 
pression in  the  charge  taken  from  some  of  our  de- 
cisions that  the  damages  were  to  be  "such  as  the  de- 
ceased himself  could  have  recovered  had  he  been  per- 
manently disabled  for  life,  and  he  himself  were  pros- 
ecuting the  suit,"  is  merely  another  form  of  saying 
the  same  thing,  viz.,  that  the  damages  would  be  meas- 
ured by  the  value  of  his  life,  which  in  turn  would  be 
measured  by  the  life  expectancy  and  earning  capacity. 
Again,  when  the  jury  were  told  in  the  said  paragraph 
that  in  estimating  such  damages,  that  is,  the  "pecun- 
iary damages"  sustained  by  the  widow  and  child, 
consequent  upon  the  death  of  the  husband  and  father, 
HoUister,  they  were  to  "look  to  the  ability  of  Hollis- 
ter  to  furnish  his  wife  and  child  a  support,"  and  *Tiis 
ability  to  provide,"  they  were,  in  another  form,  told 
to  again  value  his  earning  capactiy;  and  when  they 
were  told  to  "look  to  the  probability  of  the  continu- 
ance of  that  support"  they  were  again  instructed  to 
look  to  the  life  expectancy  of  HoUister  and  to  value 
it  a  second  time. 

It  was  insisted  in  argument  at  the  bar  that  the 
right  to  duplicate  damages  had  been  recognized  and 
approved  by  this  court  in  the  case  of  Railroad  v. 
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Wyrick,  99  Tenn.,  500  (42  S.  W.,  434).    The  expres- 
sion referred  to  does  appear  in  that  opinion^  wherein 
the  judge  who  delivered  the  opinion  of  the  court  in 
that  case  spoke  of  "the  rule  for  the  assessment  of 
duplicate  damages  laid  down  in  the  Prince  case."  But 
in  the  three  paragraphs  that  immediately  follow  that 
one  in  which  the  expression  referred  to  occurs,  the 
meaning  that  it  bore  in  the  mind  of  the  writer  of 
the  opinion  is  shown.    It  was  shown  by  a  quotation 
made  from  the  Stevens  case  that  the  doctrine  of  the 
Prince  case  was  that  the  statute  embraced,  in  addi- 
tion to  the  damages  for  the  suffering  of  the  deceased, 
his  loss  of  time^  etc.,  "also  the  pecuniary  loss  his 
death  caused  to  his  widow  and  children  or  next  of 
kin,"  and  that  in  this  latter  respect  the  subject-mat- 
ter of  damages  is  similar  to  the  statutes  of  New  York 
and  Pennsylvania,  and  that  they  were  confined  to 
pecuniary  damages ;  and  in  the  next  paragraph  it  was 
shown  by  a  quotation  from  Penn,  R.  R.  Co.  v.  Butler, 
57  Pa.,  335-338,  that  by  "pecuniary  loss"  to  the  widow 
and  children— or,  rather,  children  in  that  case — was 
meant  "what  the  deceased  would  probably  have  earned 
by  his  intellectual  or  bodily  labor  in  his  business  or 
profession  during  the  residue  of  his  lifetime,  and 
which  would  have  gone  for  the  benefit  of  his  children, 
taking  into  consideration  his  age,  ability,  and  dispo- 
sition to  labor,  and  his  habits  of  living  and  expendi- 
tures." 
Then  continues  Judge  McAlister,  after  making  the 
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quotation  from  Judge  Sharswood's  opinion :  "It  will 
be  observed  that  Judge  Sharswood  is  dealing  with 
the  damages  resulting  to  the  widow  or  next  of  kin, 
but,  under  our  act  of  1883,  damages  for  the  mental 
and  physical  suffering,  loss  of  time,  etc.,  of  the  de- 
ceased are  also  recoverable,  and  are  superadded  to 
the  pecuniary  damages  sustained  by  the  widow  or 
next  of  kin."  It  is  observed  that  here  is  meant^  not 
double  damages,  but  merely  the  division  of  the  whole 
damages  allowable  into  two  parts  or  classes  in  the 
manner  which  we  have  already  set  forth  in  a  former 
portion  of  the  opinion. 

As  the  judgment  must  be  reversed  for  the  error 
indicated,  it  is  unnecessary  that  we  should  pass  upon 
the  other  errors  assigned. 

A  judgment  will  be  entered  here  reversing  the  judg- 
ment of  the  court  below,  and  remanding  the  cause 
for  a  new  trial. 
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Tennessee  Central  Railroad  Co.  v.  Campbell  et  al. 
{Nashville.    December  Term,  1902.) 

1.  OBBTIORABI.    WBIT   OF.    Imbedded    in  the   common 
law. 

The  writ  of  certiorari  does  not  owe  Its  existence  to  constitu- 
tional provision  or  statutory  enactment.  It  originated  in  and 
came  to  us  with  the  common  law,  and  it  is  one  of  the  most 
efficient  remedies  provided  by  that  admirable  system  of 
jurisprudence  whose  boast  is  that  there  is  no  wrong  with- 
out a  remedy.     {Po8t,  p,  645.) 

2.  8AKB.     817PBBKB   OOUBT.     Has   ixiherent  power  to 
ffrant. 

The  supreme  court  of  this  State  with  supervisory  jurisdiction 
over  the  proceedings  and  judgments  of  inferior  tribunals, 
has  inherent  power  to  grant  the  writ  of  certiorari  whenever 
necessary  to  enforce  its  jurisdiction.     {Post,  p.  ,) 

8.    8A1CB.    8ame.    Not  reatrieted  by  constitution. 

The  right  of  the  supreme  court  to  grant  certiorari,  in  proper 
cases,  is  not  restricted  by  the  constitutional  provision  that 
judges  of  Inferior  courts  of  law  and  equity  shall  have  power 
to  issue  such  writs  in  civil  cases  to  remove  them  from  any 
inferior  jurisdiction  into  a  court  of  law.    {Post,  pp.  64&-646.) 

4.    8AME.    8AME.    Has  also  full  statutory  power  to  grant. 

In  addition  to  its  inherent  power  the  supreme  court  has  also 
full  statutory  authority  to  issue  the  writ  of  certiorari^  when- 
ever authorized  by  law,  and  in  all  cases  where  an  inferior 
tribunal  exercising  judicial  functions  has  exceeded  its  jur- 
isdiction or  is  acting  illegally,  when,  in  the  judgment  of  the 
court,  there  is  no  other  plain,  speedy  or  adequate  remedy  at 
law,  and  whenever  such  writ  is  necessary  for  the  exercise 
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and  enforcement  of  the  Jurisdiction  of  the  supreme  court. 
(Post,  pp.  646-647.) 

Code  cited  aivd  construed:  Sees.  4834,  4853,  6329,  6336  (S); 
3106,  3123,     3124,  4496,  4503   (1858). 

5.  8A1CB.  Is  a  distinct  and  substantive  mode  of  review  by 
the  supreme  court. 

Certiorari,  like  "appeal,"  "appeal  in  the  nature  of  a  writ  of 
error,"  and  "writ  of  error"  is  a  distinct  and  substantive 
mode  of  review  by  which  the  Judgment  of  inferior  tribunals 
may  be  reviewed  and  corrected  by  the  supreme  court,  and, 
in  proper  cases,,  is  as  much  a  matter  of  common  right  as 
either  of  the  others.  And  of  its  use  for  such  purposes,  the 
decisions  of  the  supreme  Court  furnish  numerous  preced- 
ents.    (Post,  p.  647.) 

Cases  cited:  Durham  v.  United  States,  4  Hayw.,  G9;  Kearney 
V.  Jackson,  1  Yerg.,  294;  Railroad  v.  Bate,  12  Lea,  573; 
Warner  v.  State,  13  Lea,  52;  Johnson  v.  Harris,  16  Lea,  136; 
State  V.  Taxing  District,  16  Lea,  245;  Brizendine  v.  State, 
103  Tenn.,  677. 

6.  SAME.  No  ^neral  rule  for  its  use,  but  peculiarly  appli- 
cable to  statutory  proceedings  in  derogation  of  the  com- 
mon law. 

The  cases  in  which  it  will  lie  can  not  be  defined.  To  do  so 
would  destroy  its  comprehensiveness  and  its  usefulness.  But 
it  is  peculiarly  applicable  to  a  statutory  proceeding,  such  as 
condemnation  proceedings,  wherein  Judgments  may  be  pro- 
nounced against  a  defendant  and  executed,  by  an  appropria- 
tion of  his  land,  before  final  disposition  of  the  entire  case 
is  made,  and  from  which  no  appeal  or  writ  of  error  will  lie. 
{Post,  p.  648.) 

7.  SAMB.  Will  issue  to  review  final  Judgments  in  condem- 
nation proceedings.    Supersedeas. 

Certiorari  will  issue  to  bring  before  the  supreme  court  for 
review  Judgments  in  condemnation  proceedings  appropriat- 
ing the  lands  of  citizens  for  public  purposes,  where  the  right 
to  do  so  is  for  any  reason  denied,  but  such  Judgments  must 
be  final  in  their  nature;   and,  where  merits  are  shown,  a 
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supersedeas  will  issue  to  prevent  the  aetual  appropriation 
of  the  property  until  the  right  to  condemn  is  determined. 
{Post,  p.  649.) 

8.  FINAL  JUDGMENT.  In  proceedings  to  cond  mnland, 
what  is. 
Proceedings  to  condemn  land  are  dual  in  their  nature  and 
results.  To  the  plaintiff  is  Adjudged  the  land  sought  to  be 
appropriated,  U>  the  defendant  the  damages  recoverable  there- 
for. The  Judgment  in  favor  of  plaintiff  definitely  ascertains 
the  exact  part  of  the  land  condemned  to  his  use,  places  him 
in  possession  thereof,  and,  notwithstanding  the  damages  of 
defendant  are  yet  to  be  ascertained  and  adjudged,  is  final  for 
every  purpose  and  entitles  defendant  to  have  the  question  of 
plaintiff's  power  to  exercise  the  right  of  eminent  domain 
tried  and  determined  by  the  highest  court  of  the  State  be- 
fore he  is  deprived  of  either  the  possession  or  title  to  his 
property,  and,  in  a  case  showing  merits,  to  a  supersedeas 
staying  execution  of  such  judgment  until  final  determination 
in  the  supreme  court.     {Post,  pp.  649-663.) 

Code  construed:     Sees.  1844-1867   (S);    1325-1348    (1858). 

9.1  8AMB.    What  is  not. 

In  a  proceeding  to  condemn  land  for  railroad  purposes  there  is 
no  final  judgment  reviewable  by  certiorari  until  judgment 
is  rendered  for  the  recovery  of  the  land  by  plaintiff,  and  a 
determination  by  the  trial  court  that  plaintiff  had  the  right 
to  have  the  land  condemned  for  such  purposes  is  not  such 
final  and  reviewable  judgment.     {Post,  pp.  651-653.). 

Construing  code:     Idem. 

10.    OBBTIORABI.    Supreme  Oourt.    Oase  in  judgment. 

Proceedings  by  railroad  company  to  condemn  defendant's  land. 
Defendant  denies  plaintiff's  power  to  exercise  the  right  of 
eminent  domain.  Upon  the  preliminary  trial  of  this  issue, 
the  circuit  judge  held  that  the  plaintiff  had  the  right  to 
condemn  for  railroad  purposes  the  lands  described  in  its  pe- 
tition and  appointed  commissioners  to  set  it  apart  and  assess 
tfie  damages  accruing  to  defendant.  The  report  of  the  com- 
missioners has  not  been  made,  but  they  are  proceeding  to  ex- 
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ecute  the  order  of  the  court.  Defendant  tendered  a  bill  of 
exceptions  and  prayed  an  appeal  which  was  denied.  Defend- 
ant filed  a  petition  for  certiorari  to  review  the  action  of  the 
circuit  Judge  upholding  plaintifTs  power  of  eminent  domain. 

Held:  Ist,  That  the  supreme  court  has  power  to  grant  writs 
of  certiorari  to  reyiew  final  Judgments  in  proceedings  to  con- 
demn land.  2nd,  That  the  application  in  this  case  is 
premature,  there  being  no  final  Judgment  for  the  recovery  of 
the  land. 


FROM   DAVIDSON. 


Petition  for  certiorari  and  supersedeas  to  the  Cir- 
cuit Court  of  Davidson  County. 

John  J.  Vbrtrbbs,  J.  C.  Bradford,  J.  8.  Pilohbr, 
T.  M.  Steger,  T.  H.  Malonb,  Jr.,  J.  H.  Acklbn  and 
J.  A.  Ryan,  for  petitioners,  Campbell  et  al. 

Pitts  &  Witherspoon,  for  Railroad  Co. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  by  the  Tennessee  Central 
Railroad  Company  in  the  circuit  court  of  Davidson 
county  by  petition,  in  the  form  prescribed  by  the  stat- 
utes in  relation  to  such  proceedings,  to  have  a  portion 
of  the  lands  of  the  defendants  condemned  and  set 
apart  for  a  right  of  way  for  its  railroad,  which  it 
had  located  over  the  same,  and  the  damages  accruing 
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to  the  defendants  from  such  appropriation  assessed 
and  adjudged. 

The  defendants  made  defense  by  answer,  denying 
the  right  of  the  plaintiff  to  maintain  its  a<!tion  for 
want  of  power  to  exercise  the  right  of  eminent  do- 
main, and  to  appropriate  the  lands  in  question,  upon 
several  grounds,  not  necessary  to  be  stated. 

The  circuit  judge,  upon  the  preliminary  trial  of 
the  issues  thus  made,  held  that  the  plaintiflE  had  the 
right  to  have  the  land  described  in  its  petition  con- 
demned for  railroad  purposes,  and  appointed  a  jury 
or  commissioners  to  lay  it  off  by  metes  and  bounds, 
and  assess  the  damages,  actual  and  incidental,  ac- 
cruing to  the  defendants  in  consequence  of  such  ap- 
propriation. 

The  defendants  tendered  a  bill  of  exceptions  to 
this  action  of  the  court,  and  prayed  an  appeal  to  this 
court,  which  was  denied;  and  the  commissioners  are 
proceeding  to  execute  the  order  of  the  court  in  the 
premises,  but  as  yet  have  filed  no  report  of  their 
action. 

The  case  is  now  before  us  upon  a  petition  for  writs 
of  certiorari  and  supersedeas  to  bring  it  into  this 
court  to  review  this  judgment  of  the  trial  court,  and 
stay  the  proceedings  thereunder  until  it  shall  be  here 
heard  and  determined. 

This  application  is  resisted  by  the  plaintiff,  insist- 
ing that  this  court  can  not  acquire  or  take  jurisdic- 
tion of  cases  for  the  correction  of  errors  in  judgments 
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and  decrees  of  trial  courts  otherwise  than  by  appeal, 
appeal  in  the  nature  of  a  writ  of  error,  and  writ  of 
error,  and  that  the  writ  of  certiorari  will  not  lie  for 
this  purpose,  and,  further,  that  the  judgment  of  the 
circuit  court  in  this  case  is  not  final,  and  can  not  be 
reviewed  by  any  proceeding  in  error. 

The  writ  of  certiorari  does  not  owe  its  existence  to 
constitutional  provision  or  statutory  enactment.  It 
is  a  common-law  writ,  of  ancient  origin,  and  one  of 
the  most  valuable  and  eificient  remedies  which  come 
to  us  with  that  admirable  system  of  jurisprudence. 

This  court,  the  highest  tribunal  in  the  State,  with 
appellate  and  supervisory  jurisdiction  over  proceed- 
ings and  judgments  of  all  inferior  courts,  has  the  in- 
herent power  to  grant  it  whenever  necessary  in  the 
exercise  and  enforcement  of  this  jurisdiction.  It  is 
not  restricted  from  its  use  by  section  10  of  article  6 
of  the  constitution,  providing  that  the  judges  of  in- 
ferior courts  of  law  and  equity  shall  have  power  to 
issue  it  in  civil  cases  to  remove  them  from  any  in- 
ferior jurisdiction  into  a  court  of  law.  This  pro- 
vision was  only  intended  as  a  guarantee  of  the  con- 
tinuance of  a  power  w^ith  which  these  judges  were  al- 
ready vested. 

The  use  of  the  writ  was  originally  confined  to  crim- 
inal cases,  and  its  extension  by  the  judges  of  this 
class  of  the  courts  of  North  Carolina,  when  Tennessee 
was  yet  a  part  of  that  State,  to  civil  cases,  was  con- 
troverted, for  which  reason,  upon  the  organization  of 
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this  state,  in  order  to  settle  the  matter  beyond  all  con- 
troversy, a  provision  was  placed  in  its  first  constita- 
tion  in  substance  the  same  as  that  contained  in  the 
present  constitution,  and  above  stated.  It  was  not 
doubted  that  the  highest  court  created  by  that  and 
subsequent  constitutions  would  have  this  power,  and 
no  provision  was  thought  or  was  necessary  upon  the 
subject.  While  there  is  no  doubt  of  the  inherent  power 
of  this  court  to  use  this  writ  as  a  mode  of  exercising 
and  enforcing  its  jurisdiction,  yet  statutory  authority 
to  do  so  is  not  wanting.  It  is  fully  authorized  by  the 
general  provisions  contained  in  the  Code  for  the  cor- 
rection of  errors  in  the  judgments  of  inferior  courts, 
which  include  certiorari  as  one  of  the  means  by  which 
this  may  be  done;  and  it  is  there  provided  that  it  may 
be  granted  whenever  authorized  by  law,  and  in  all 
cases  where  an  inferior  tribunal  exercising  judicial 
functions  has  exceeded  its  jurisdiction  or  is  acting 
illegally,  when,  in  the  judgment  of  the  court,  there 
is  no  other  plain,  speedy  or  adequate  remedy,  and  that 
it  will  lie  on  a  suggestion  of  diminution,  where  no  ap- 
peal is  given,  as  a  substitute  for  an  appeal,  and  in- 
stead of  a  writ  of  error.  Code  1858,  sees.  3106,  3123, 
3124;  Shannon's  Code,  sees.  4834,  4853,  4854. 

The  power  is  also  expressly  conferred  by  the  pro- 
visions of  the  Code  on  the  subject  of  the  appellate 
jurisdiction  of  this  court,  which  provide  for  appeals, 
writs  of  error,  or  other  proceedings  for  the  correc- 
tion of  errors,  and  the  authority  to  use  all  writs  and 


1  Gates]        DECEMBER  TERM,  1902.  647 

Tennessee   Central   Railroad   Co.   v.   Campbell. 

process  necessary  for  the  exercise  and  enforcement 
of  its  jurisdiction.  Code  1858,  sees.  4496-4503;  Shan- 
non's Code,  sees.  6329,  6336. 

There  are  then  four  well-established,  substantive 
modes  by  which  the  judgments  of  inferior  couri:s  may 
be  reviewed,  and  errors  therein  corrected,  by  this 
court,  in  proper  cases  for  their  application. 
They  are:  Appeal,  appeal  in  the  nature  of  a 
writ  of  error,  writ  of  error,  and  certiorari;  and  in 
a  proper  case  the  latter  is  as  much  a  matter  of  com- 
mon right  as  any  of  the  others.  We  have  numerous 
cases  in  which  certiorari  has  been  used  by  this  court 
and  held  a  proper  proceeding  for  this  purpose,  among 
the  most  important  of  which  are  Durham  v.  United 
States,  4  Hayw.,  69;  Kearney  v.  Jackson,  1  Yerg., 
294;  Railroad  Co.  v.  Bate^  12  Lea,  573;  Warner  v. 
State  J  13  Lea,  52;  Johnson  v.  Harris,  16  Lea,  136; 
State  V.  Taxing  Dist.,  Id.,  245,  and  Brizendine  v. 
State,  103  Tenn.,  677-683  (54  S.  W.,  982).  This  writ, 
as  said  by  Judge  Peck  in  Durham  v.  United  States, 
supra,  is  of  the  highest  utility  and  importance  for 
many  purposes,  and  especially  in  curbing  excessive 
jurisdiction  and  correcting  errors,  and  most  essential 
to  the  safety  of  the  people  and  the  public  welfare. 
It  was  originally  held  to  be  a  discretionary  writ,  and 
its  use  largely  confined  to  the  revision  of  proceedings 
not  according  to  the  forms  of  the  common  law;  but 
under  our  practice  and  statutes  its  scope  has  been 
broadened  and  extended  until  it  is  now  one  of  the 
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recognized  modes  for  the  correction  of  errors  used 
by  this  court.  The  reason  that  it  has  not  been  so 
freely  resorted  to  as  other  modes  is  that  because  in 
most  cases  it  is  less  convenient,  but  it  is  none  the  less 
effective. . 

The  cases  in  which  it  will  lie  can  not  be  defined. 
To  do  so  would  be  to  destroy  its  comprehensiveness 
and  limit  its  usefulness.  It  is  peculiarly  applicable 
to  all  cases  where  the  judgment  or  decree  complained 
of  is  pronounced  in  a  statutory  proceeding,  and  not 
according  to  the  course  of  the  common  law,  where 
the  tribunal  is  exceeding  its  jurisdiction,  where  no 
appeal  or  writ  of  error  is  allowed,  or  these  remedies 
have  been  lost  without  fault  or  negligence  of  the  ap- 
plicant, and  in  all  cases  where  errors  in  the  adjudi- 
cations of  inferior  courts  over  the  judgments  of  which 
this  has  a  revisory  jurisdiction  are  sought  to  be  cor- 
rected, and  there  is  no  other  plain,  speedy  and  ade- 
quate remedy;  and  wherever  this  writ  will  lie,  a 
supersedeas  will  be  granted  to  stay  the  proceedings 
under  the  judgment  or  decree  sought  to  be  reviewed, 
in  the  sound  discretion  of  the  court,  much  the  same 
as  in  cases  where  it  will  be  when  a  writ  of  error  is 
granted. 

These  writs  are  peculiarly  applicable  to  the  case 
at  bar.  It  is  a  statutory  proceeding,  widely  differing 
from  the  courts  of  the  common  law,  in  which  judg- 
ments may  be  pronounced  against  a  defendant  and 
executed  before  final  disposition  of  the  entire  case  is 
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made,  and  from  which  no  appeal  or  writ  of  error  will 
lie,  which  will  be  more  fully  stated  in  disposing  of  the 
other  question  involved. 

We  are  of  the  opinion  that  certiorari  is  the  proper 
proceeding  to  bring  before  this  court  for  review  judg- 
ments in  condemnation  proceedings  of  this  character 
appropriating  the  lands  of  citizens  for  public  pur- 
poses, where  the  right  of  the  plaintiff  to  do  so  is 
for  any  reason  denied;  and,  where  merits  are  shown, 
a  supersedeas  will  issue  to  prevent  the  petitioner 
from  entering  upon  the  premises  until  the  case  is 
here  decided. 

It  only  remains  to  determine  at  what  stage  of  the 
proceeding  the  judgment  of  the  circuit  court  is  so  far 
final  as  to  be  reviewable  in  this  way. 

This  is  an  anomalous  action  or  proceeding,  dual  in 
its  objects  and  results.  The  plaintiff  recovers  of  the 
defendants  the  land  sought  to  be  appropriated,  and 
the  defendants  recover  of  the  plaintiff  the  value  of 
the  land  and  the  damages  accruing  to  the  remainder 
of  their  proi)erty  in  consequence  of  the  appropriation 
and  the  construction  thei-eon  of  the  proposed  improve- 
ment, the  former  of  which  judgments  may  be  pro- 
nounced and  executed  before  the  case  is  tried  upon  the 
question  of  damages. 

The  form  of  the  petition  and  the  procedure  in  the 
circuit  court  are  prescribed  in  detail  by  the  statute 
authorizing  it,  and  are  to  be  found  in  the  Code  of 
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1858,  sees.  1325-1348   (Shannon^s  Code,  sees.  1844- 
1867). 

When  the  petition  is  filed  and  the  defendant  brought 
before  the  eonrt  by  due  service  of  notice,  he  may  make 
defense  by  any  appropriate  pleading,  and  show  cause, 
if  he  can,  why  relief  sought  should  not  be  granted. 

A  jury  of  five  or  more  commissioners  is  then  ap- 
pointed and  instructed  to  go  upon  the  land  along 
with  the  sheriff  of  the  county,  lay  off  by  metes  and 
bounds  the  land  required  for  the  proposed  work,  and 
assess  the  damages  of  the  owner,  and  reduce  their 
action  to  writing,  and  deliver  the  same  to  the  sheriff, 
to  be  returned  by  him  to  the  court  in  which  the  pr«» 
ceeding  is  pending. 

If  no  objection  is  made  to  the  report,  it  is  con- 
firmed and  proper  judgments  entered ;  but  either  par- 
ty may  except  to  it,  and,  upon  sufficient  reasons  ap- 
pearing, new  commissioners  may  be  appointed,  who 
will  be  instructed  and  proceed  in  the  same  manner 
as  those  first  appointed. 

Either  or  both  parties  on  the  coming  in  of  the  re- 
port of  the  first  or  the  second  jury,  if  a  second  be 
appointed,  may  object  thereto,  and  demand  and  have 
a  trial  in  the  usual  manner  before  the  court  and  a 
jury  of  all  issues  arising  in  the  assessment  of  the 
damages  the  owner  of  the  property  may  be  entitled 
to  recover. 

But  the  petitioner,  notwithstanding  the  case  is  un- 
determined upon  the  question  of  damages,  and  is  yet 
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pending  for  a  trial  upon  this  issue,  may  file  a  bond, 
with  solvent  sureties,  in  a  sum  double  the  amount 
of  the  damages  assessed  by  the  commissioners,  pay- 
able to  the  defendants,  and  conditioned  to  abide  by 
and  perform  the  judgment  of  the  court  in  the  prem- 
ises, and  take  possession  of  the  property  sought  to 
be  appropriated,  and  proceed  with  the  construction 
of  its  railroad,  or  other  improvement  upon  the  same. 
The  proceeding  in  this  case  has  not  progressed  this 
far,  as  the  commissioners  have  not  filed  any  report 
of  their  action. 

The  plaintiff  insists  that  there  is  no  final  judgment 
which  can  be  reviewed  by  proceedings  in  error  until 
the  issues  as  to  the  damages  to  be  recovered  are  tried, 
and  the  amount  adjudged,  while  the  defendants  in- 
sist that  the  order  of  the  court  appointing  the  com- 
missioners to  lay  off  the  land  and  assess  the  damages 
is  such  a  final  judgment. 

We  do  not  agree  with  either  contention.  There  may 
be  two  final  judgments  in  this  action,  which  can  be 
reviewed  by  separate  proceedings  in  error  prosecuted 
at  different  times. 

The  circuit  court  by  implication  clearly  has  au- 
thority, upon  the  filing  of  the  report  of  the  commis- 
sioners, and  an  appeal  therefrom  upon  the  question 
of  damages,  to  a  trial  by  jury  in  court,  to  award  a 
recovery  of  the  land  described  in  the  report,  and 
issue  a  writ  of  possession  to  the  plaintiff  upon  bond 
being  filed  as  provided  by  the  statute.    Judgment  for 
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the  recovery  of  the  land  is  final  for  every  purpose. 
The  exact  part  to  be  appropriated  is  ascertained  and 
set  apart,  and  possession  given  the  plaintiff.  There 
is  nothing  left  in  relation  to  this  part  of  the  proceed- 
ing to  be  adjudged,  and  it  is  immaterial  to  the  plain- 
tiff whether  the  other  branch  is  ever  tried.  It  will 
not  do  to  hold  that  the  defendants  must  wait  until 
the  question  of  damages  has  been  adjudged  before 
they  can  bring  the  judgment  depriving  them  of  the 
title  and  possession  of  their  property  before  this  court 
to  have  the  right  of  plaintiff'  to  appropriate  it  finally 
determined.  It  would  be  of  small  consolation  and 
little  profit  to  them,  should  the  judgment  of  the  trial 
court  be  reversed  in  the  end,  if  in  the  meantime  the 
plaintiff  has  dismantled  their  premises,  made  ex- 
cavations therein,  or  erected  fills  or  structures  upon 
it,  so  altering  and  changing  it  as  to  destroy  its  value 
to  them;  and  it  must  be  remembered  that  the  bond 
which  the  plaintiff  is  required  to  give  does  not  cover 
damages  done  to  the  property  in  constructing  the 
railroad  or  other  improvement  upon  the  same,  if  the 
court  upon  final  hearing  determine  that  the  plaintiff 
is  not  entitled  to  appropriate  it.  It  only  covers  the 
damages  which  the  defendants  are  entitled  to  when 
the  land  is  condemned. 

The  defendants,  if  the  insistence  of  the  plaintiff 
is  correct,  could  be  deprived  of  the  possession  of 
their  property,  and  its  usefulness  destroyed,  without 
compensation  made  or  secured;  and,  if  the  plaintiff 
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be  insolvent,  their  final  success  in  resisting  its  at- 
tempt to  appropriate  their  land  would  be  a  fruitless 
victory. 

No  such  result  was  contemplated  by  the  legislature, 
nor  can  be  suffered  to  take  place.  Every  citizen  has 
a  right  to  have  the  decision  of  the  court  of  last  re- 
sort: in  cases  of  this  character  before  he  can  be  de- 
prived of  the  possession  of  his  property.  Every  prin- 
ciple of  right  and  justice  demand  that  this  be  so. 

We  are,  therefore,  of  the  opinion  that  in  proceed- 
ings of  this  kind,  when  the  right  to  appropriate  prop- 
erty is  contested  by  the  owner,  and  the  case  reaches 
the  stage  where  the  petitioner  can  give  bond  and  take 
possession  of  the  portion  of  the  premises  set  apart 
in  the  report  of  the  commissioners,  and  file  such  bond, 
the  judgment  of  the  circuit  court  condemning  the 
property  may  be  brought  before  this  court  for  review 
by  certiorari,  although  the  issue  as  to  the  damages 
to  be  recovered  by  the  defendants,  if  the  appropria- 
tion is  allowed,  are  yet  pending,  untried,  in  the  lower 
court,  and  that  in  a  proper  case  supcrscdcus  will  is- 
sue to  restrain  the  plaintiff  from  taking  possession 
until  the  case  is  here  determined. 

This  case,  however,  does  not  come  within  this  rule. 
The  commissioners  have  not  filed  their  report,  no  de- 
mand has  been  made  or  could  be  made  for  a  trial  by 
jury  in  court  in  the  ordinary  manner,  and  no  bond 
has  been  filed,  and  it  is  only  then  that  the  judgment 


654  TENNESSEE  REPORTS.       [Vol.  109 

Tennessee  Central   Railroad   Co.   y.   CampbeU. 

becomes  final  and  can  be  reviewed  for  the  correction 
of  errors. 

The  application  in  this  case  for  write  of  certiorari 
and  supersededs  is,  therefore,  premature,  and  must 
be  denied. 
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Tennessee  Central  Railroad  Company  v.  Campbell, 

AND 

Same  v.  Murphy  Land  Company. 
(Nashville.    December  Term,  1902.) 


1.  OHABTBB.    Defective  acknowledgemexLt  to  amendment. 
Ourative  act. 

By  the  express  provisions  of  the  statute  (acts  of  1901,  ch.  118) 
an  amendment  to  a  charter  of  a  railroad  company,  originally 
defective  because  of  acknowledgment  before  a  notary  public, 
iff  validated.    Post,  pp.  663-664.) 

Act  cited:     Acts  of  1901,  ch.  118. 

2.  SAME.    BAILBOAD.    Locatioa  of  line,    not    being   de- 
finitely fixed  in  charter,  diacretion  yeated  in  company. 

Where  a  railroad  company  was  authorized  by  its  charter  to 
build  and  operate  a  line  of  railroad  between  two  designated 
points  or  termini,  and  no  exact  and  definite  line  is  fixed  in 
the  charter,  discretion  as  to  the  location  of  the  line  is  vested 
In  the  company,  provided  there  is  not  a  substantial  depart- 
ure from  the  course  and  direction  Indicated  by  the  charter. 
{Post,  pp.  664-667.) 

Case  cited:    Railroad  Co.  v.  Stoddard,  6  Minn.,  150. 

8.    SAKE.    Same.    Same.    Oase  in  judgment. 

Condemnation  proceedings  by  the  railroad  company  were  op- 
posed on  the  ground  that  it  was  attempting  to  build  a  belt 
line  around  the  city  of  Nashville,  for  which  it  was  without 
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charter  authority.  By  its  charter  the  railroad  company  was 
authorized  to  build  a  line  of  railroad  from  the  State  line 
beyond  Clarksville  to  the  eastern  terminus  in  Roane  county 
by  way  of  N(uhvill€,  The  company  insisted  that  it  was  not 
constructing,  or  proposing  to  construct,  a  belt  line,  but  only 
a  main  line  from  N.  to  C.  It  appeared  that  while  the  route 
selected  was  not  the  most  direct  one  between  the  two  places 
and  did  encircle  the  city  of  Nashyille  to  the  extent  of  some 
ten  miles,  it  was  virtually  forced  upon  the  company  by 
economic  considerations,  growing  out  of  the  physical  fea- 
tures and  topography  of  the  country,  instead  of  other  pur- 
pose^  and  designs,  such  as  a  belt  line  to  reach  industrial 
enterprises  and  business  centers. 

Held:  T?ie  route  proposed  is  not  a  belt  line.  (Post,  pp.  661- 
667.) 

4.  BAILBOAD.    Line  of,  need  not  be  located  by  directors  of 
railroad  company. 

Whatever  may  be  the  policy  of  other  States  the  policy  of 
this  State,  in  respect  to  the  location  of  the  line  of  a  railroad 
between  the  termini  designated  in  its  charter,  is  liberal  and 
broad,  and  there  being  no  statutory  requirement  that  the 
line  of  a  railroad  be  located  by  the  directors,  the  fact  that 
the  proposed  route  was  not  located  by  the  company,  or  ap- 
proved by  the  formal  action  of  its  directors,  but  only  by  the 
president  upon  the  suggestion  and  under  the  advice  of  its 
general  manager  and  engineers,  can  not  be  set  up  in  con- 
demnation proceedings  as  a  defense  impeaching  the  valid- 
ity of  the  location.     {Post,  pp.  667-671.) 

Code  cited  and  construed:  Sec.  1542e,  1560,  2024  et  seq.,  2076, 
2413,   2415,  1844-1867    (S). 

5.  OHABTBB.    Oonstruotion  of— Question  for  Court. 

Whether  a  railroad  company  has  under  its  charter  the  right  to 
maintain  condemnation  proceedings  and  acquire  thereunder 
a  certain  route  for  the  location  of  its  line  of  railroad,  is  a 
preliminary  question  involving  the  right  to  condemn,  to  be 
determined  by  the  court  whose  duty  it  is  to  construe  the 
language  of  the  charter.     {Post,  pp.  671-673.) 

Cases  cited:     McWhirter  v.  Cockrell,  2  Head.,  10:   Evans  v. 
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Shields,  3  Head,  70;  Scudder  v.  Falls  Co.,  1  N.  J.  Eq.,  694; 
Savannah  v,  Hancock,  91  Mo.,  54;  Railroad  Co.  v.  Chicago, 
166  U.  S..  234. 


FROM   DAVIDSON. 


Petitions  for  certiorari  and  supersedeas  to  the  Cir- 
cuit Court  of  Davidson  County. 

Pitts  &  Witherspoon^  for  the  railroad  company. 

T.  M.  Steger,  T.  H.  Malone,  Jr.,  J.  M.  Ambrose, 
J.  H.  AcKLiN,  John  J.  Vertrees,  Wm.  O.  Vertrees, 
J.  C.  Bradford,  James  A.  Ryan  and  Jas.  S.  Pil- 
CHER,  for  Campbell  and  wife. 

J.  C.  Bradford,  J.  M.  Anderson  and  Jas.  A.  Ryan, 
for  Murphy  Land  Company. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  is  an  application  for  writs  of  certiorari  and 
supersedeas  to  review  the  action  of  the  law  court  of 
Davidson  county  in  proceedings  instituted  to  con- 
demn rights  of  way  across  lands  of  the  petitioners. 
The  cases  involve  the  same  questions  of  law,  and, 
while  the  parties  and  lands  affected  are  not  the  same, 
yet  the  rights  of  way  are  sought  over  each  by  the 
same  railroad  company  and  the  same  line  of  road, 
and  they  will  therefore  be  considered  together. 
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The  cause  has  been  before  the  court  upon  a  former 
occasion  for  the  same  purpose.  Railroad  v.  Camp- 
hell,  ante,  page  640.  At  the  time  of  the 
filing  of  the  first  petition  the  court  below  had  pro- 
ceeded regularly  to  the  appointment  of  a  jury  of  in. 
quest  or  commissioners  to  lay  off  the  right  of  way 
required,  and  to  assess  the  damages  of  the  defendants, 
but  no  report  of  its  action  had  been  filed.  Upon  the 
application  for  the  jury,  the  defendants  resisted  the  • 
taking  of  their  property  by  issues  made  in  their  an- 
swers to  the  petitions  filed  by  the  railroad  company, 
insisting  upon  grounds  more  fully  set  out  hereafter. 

Upon  the  appointment  of  the  jury,  they  tendered 
their  bill  of  exceptions  and  prayed  an  appeal  to  this 
court,  which  was  denied.  They  filed  their  first  pe- 
tition for  writ«  of  certiorari  to  bring  the  proceedings 
before  this  court  for  review,  and,  pending  the  decision 
of  this  court,  for  supersedeas  to  suspend  further  pro- 
ceedings in  the  court  below,  to  prevent  any  entry  upon 
the  land'  and  stop  prosecution  of  the  work.  Upon 
mature  consideration  of  the  objection  made,  that  ccr- 
i'lorari  would  not  lie  to  review  such  proceedings,  this 
court  held  that  it  would  lie  in  a  proper  case,  and  was 
a  substantive  mode  for  the  correction  of  errors,  to 
which  a  party  is  entitled  as  a  matter  of  right,  as 
much  as  to  any  other  mode  for  the  correction  of  er- 
rors of  inferior  tribunals;  citing  in  support  of  the 
holding  Shannon's  Code,  sees.  4834,  4853,  4854,  6329, 
6336;  Kearney  v.  Jaclcson,  1  Yerg.,  294;  Warner  v. 
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State,  13  Lea,  52;  Johnson  v.  Harris,  16  Lea,  136; 
State  V.  Tawing  District,  16  Lea,  245;  Brizendine  v. 
State,  103  Tenn.,  677  (54  S.  W.,  982). 

It  wa8  also  held  that  in  such  cases,  in  the  discre- 
tion of  the  court,  a  proper  case  being  presented,  super- 
sedeas might  issue  to  stay  further  proceedings  in  the 
court  below  pending  the  disposition  of  the  case  in  the 
appellate  court.    Shannon's  Code,  sec.  6336. 

But  the  court  was  further  of  opinion  that  at  the 
then  stage  of  the  proceedings,  a  proper  case  was  not 
presented  for  the  issuance  of  the  writs;  that  it  was 
only  after  the  report  of  the  jury,  assessing  the  dam- 
ages, had  been  filed,  exceptions  thereto,  if  any,  dis- 
posed of,  and  demand  made  by  either  party  for  a 
trial  by  a  traverse  jury  in  the  court,  or,  in  the  ab- 
sence of  such  contesting  proceedings,  the  report  had 
been  confirmed,  the  right  of  way  adjudged  to  the  road, 
and  the  damages  awarded  the  landowner,  that  the 
judgment  became  final,  in  such  sense  that  it  might 
be  reviewed,  in  the  case  first  put,  by  certiorari^  and 
that  supersedeas  in  proper  case  might  issue. 

The  court  was  of  opinion  that  proceedings  to  con- 
demn land  for  rights  of  way  were,  under  our  statute, 
dual  in  their  nature;  that  is,  a  preliminary  question,  in 
proper  cases,  may  arise  as  to  the  right  of  the  road  to 
acquire  and  condemn  rights  of  way,  either  altogether, 
or  across  the  particular  lands  of  the  defendants;  and 
when  this  preliminary  question  is  raised,  and  set- 
tled by  the  appointment  of  a  jury  of  inquest,  and 
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that  jury  has  acted  as  the  statute  prescribes,  and  has 
made  its  report,  which  has  been  excepted  to,  and  a 
traverse  jury  demanded,  for  a  trial  in  court,  then  the 
defendant  may  have  the  question  of  the  right  to  con- 
demn reviewed  upon  certiorari  to  this  court.  The 
theory  is  that  the  cause,  as  to  this  feature  of  the  case, 
has  reached  a  final  decree,  inasmuch  as  the  petitioners 
may  then,  upon  giving  bond,  as  the  statute  provides, 
to  secure  the  compensation  that  may  be  finally  ad- 
judged, have  the  defendants  ejected  from  the  right  of 
way,  and  take  possession  of  the  same,  and  proceed  to 
construct  its  road.  Not  only  may  certiorari  issue  in 
such  case,  but  supersedeas,  also,  if  a  proper  case  is 
made  out,  in  the  judgment  of  the  court,  to  warrant  a 
stay  of  proceedings,  while  the  right  to  take  is  being 
reviewed. 

The  gist  of  the  decision  is  that  every  citizen,  whose 
land  is  sought  to  be  taken  for  rights  of  way,  has  the 
right  to  test  the  preliminary  question  whether  the 
railroad  seeking  such  rights  of  way  is  entitled  thereto 
upon  any  terms. 

The  question  of  the  amount  of  compensation  to  be 
paid  is  a  separate  one,  but  dependent,  from  the  na- 
ture of  the  case,  upon  the  right  to  take  at  all. 

After  the  adjudication  was  thus  made  uppn  the 
first  application  for  writs  of  certiorari  and  super- 
scdcas,  refusing  the  same  for  the  reasons  and  upon 
the  grounds  stated,  the  petitioners  filed  other  peti- 
tions, and  now  represent  that  the  proceedings  have 


1  Gates]        DECEMBER  TERM,  1902.  661 

T«}iine80ee  Central  Railroad  Company  v.   Campbell. 

reached  such  a  stage,  as  heretofore  indicated  in  the 
opinion  of  the  court,  as  authorizes  the  issuance  of 
the  writs.  These  second  petitions  were  presented  to 
the  chief  justice  of  this  court  at  chambers,  and  he  or- 
dered the  issuance  of  the  writ  of  certiorari  as  prayed 
for,  but  denied  the  application  for  supersedeas.  The 
matter  now  comes  before  this  court  upon  the  merits 
of  the  preliminary  inquiry,  and  the  question  is,  has 
the  plaintiff  shown  a  legal  right  to  condemn  the 
lands  of  defendants  as  it  seeks  to  do?  We  do  not 
understand  that  any  serious  controversy  is  now  made 
as  to  the  right  to  the  certiorari^  nor  the  correctness  of 
the  action  of  the  chief  justice  in  granting  the  same.  No 
motion  is  made  to  dismiss,  but  the  case  is  presented  to 
us  and  argued  before  us  as  to  the  right  and  propriety 
of  permitting  the  railroad  to  condemn  the  right  of 
way.  The  railroad  company  has  demanded  and  been 
granted  a  trial  by  jury  in  the  court  below  upon  the 
feature  of  the  amount  of  compensation,  and  that  mat- 
ter is  not  now  before  this  court. 

It  appears  that  the  report  of  the  jury  of  view  and 
inquest  has  been  made  and  filed,  and  to  it  the  railroad 
company  has  excepted,  and  from  it  prayed  and  been 
granted  an  appeal  to  a  traverse  jury  in  court  upon  the 
question  of  the  amount  of  compensation.  The  com- 
pany has  tendered  a  bond,  which  has  been  accepted, 
and  is  entitled,  under  the  law,  to  possession  of  the 
lands  and  rights  of  way,  and  it  has  entered  upon  them 
to  construct  the  road,  and  pending  the  proceedings 
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under  these  second  petitions  much  work  has  been  done 
upon  such  construction. 

The  points  now  made  against  the  right  of  the  rail- 
road to  condemn  the  rights  of  way  are,  in  substance, 
as  follows:  (1)  That  complainant  railroad  has  no 
charter  authority  to  construct  the  line  of  road  at  the 
place  and  along  the  route  now  being  occupied  by  it; 
(2)  that  the  railroad  company  is  attempting  to  con- 
struct a  belt  line  around  the  city  of  Nashville,  instead 
of  a  main  or  direct  line  from  Nashville  to  Clarksville, 
or  to  build  such  belt  line  in  addition  to  and  in  connec- 
tion with  the  line  from  Nashville  to  Clarksville;  (3) 
that  the  line  or  route  has  never  been  located  by  the 
railroad  company  through  its  proper  officials,  as  is 
authorized  by  law,  but  that  the  line  was  and  is  lo- 
cated alone  by  the  president  and  engineer.  The  con- 
tention may  be  summarized  that  the  railroad  has  no 
charter  authorizing  the  route  selected ;  that  it  has  no 
right,  under  its  charter,  to  build  a  belt  line;  and  that 
the  line  or  route  can  only  be  located  by  the  directions 
of  the  company,  and  not  by  its  president  and  engineer. 

Considering  the  first  question  raised,  it  appears 
that  the  complainant  road  had  its  birth  under  a  char- 
ter naming  it  as  the  Nashville  &  Clarksville  Railroad, 
and  its  purpose,  as  stated  in  this  original  charter,  is 
to  construct  and  operate  a  railroad  from  the  city  of 
Nashville  to  Clarksville,  in  Montgomery  county. 

This  original  charter  was  amended  in  June,  1901,  so 
as  to  change  its  northern  terminus  from  the  city  of 
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Clarksville  to  a  point  in  Montgomery  county,  at  the 
State  line,  between  the  States  of  Tennessee  and  Ken- 
tucky, in  a  northwesterly  direction  from  the  city  of 
Clarksville,  and  so  as  to  change  its  capital  stock  from 
one  million  dollars  to  seven  million  dollars ;  the  object 
being  to  purchase  and  consolidate  the  Tennessee  Cen- 
tral Railway  Company  and  Nashville  &  Knoxville 
Railroad  Company,  in  addition  to  building  its  own 
line  from  Nashville  to  Clarksville,  and  on  to  the  Ken- 
tucky State  line,  so  as  to  form  a  continuous  line,  by 
way  of  Clarksville,  Nashville,  Lebanon  and  Cooke- 
ville,  to  the  Southern  and  Cincinnati  roads ;  and  these 
various  lines  were  accordingly  purchased  and  con- 
solidated under  the  name  of  the  Tennessee  Central 
Railroad  Company,  and  these  latter  amendments  were 
made  in  April,  1902. 

The  Tennessee  Central  Railroad  Company,  above 
referred  to,  was  chartered  in  June,  1897,  to  construct 
a  railroad  from  the  west  bank  of  Clinch  river,  near 
Kingston,  Roane  county,  to  the  city  of  Nashville,  and 
this  charter  was  subsequently  amended  by  changing 
the  western  terminus  from  the  city  of  Nashville  to 
Clarksville. 

It  is  said  this  amendment  was  acknowledged  before 
a  notary  public,  and  it  is  insisted  that  this  rendered  it 
inoperative  and  void ;  while  it  is  said  in  reply  that,  if 
originally  defective  because  of  the  acknowledgment, 
it  was  validated  by  chapter  118,  p.  179,  of  the  acts 
of  1901,  amending  chapter  17,  p.  43,  of  the  acts  of 
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the  extra  session  of  1890.  We  think  the  contention 
of  invalidity  not  well  made. 

It  thus  appears  that  the  Tennessee  Central  Rail- 
road Company,  under  its  own  charter,  has  authority 
to  construct  and  operate  a  line  of  road  from  Nashville 
to  the  State  line,  northwest  of  Clarksville,  by  way  of 
Clarksville,  and  by  virtue  of  the  charter  of  the  Ten- 
nessee Central  Railway,  which  it  has  purchased,  and 
now  owns,  it  has  authority  to  construct  and  operate  a 
railroad  from  Clinch  river  to  Clarksville  by  way  of 
the  city  of  Nashville.  Neither  of  these  charters  locates 
the  exact  line,  nor  any  point  in  either  city  that  must 
be  touched,  either  in  approaching,  entering,  or  leav- 
ing the  city,  but  the  obvious  purpose  is  to  construct 
a  continuous  line  from  the  State  line,  beyond  Clarks- 
ville, to  the  eastern  terminus  in  Roane  county,  by 
way  of  the  city  of  Nashville. 

We  are  of  opinion  that,  under  the  provisions  of 
these  charters  and  consolidation  agreements, -the  com- 
plainant company  had  the  right  to  construct  a  line  of 
railroad  from  any  point  accessible  in  the  city  of  Nash- 
ville, or  upon  the  outskirts  of  the  city,  to  the  city  of 
Clarksville,  at  such  place  as  it  might  find  accessible 
and  feasible,  whether  within  that  city  or  upon  its 
outskirts ;  and,  the  location  of  the  line  not  being  ex- 
actly and  definitely  fixed  by  charter,  discretion  vested 
in  the  company,  as  will  be  more  fully  discussed  here- 
after. 

The  railroad,  in  response  to  the  second  objection 
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made,  says  that  it  is  not  constructing  or  proposing  to 
^construct  a  belt  line,  but  only  a  main  or  direct  line 
from  Nashville  to  Clarksville. 

It  appears  that  the  line,  so  far  as  it  is  now  in  con- 
troversy, connects  with  the  tracks  of  what  is  styled 
the  Terminal  Company  at  Stanley  street  in  South 
Nashville,  and  extends  to  the  bridge  across  Cumber- 
land river  in  West  Nashville;  while  petitioners  claim 
that  the  main  or  direct  line  should  be  over  the  tracks 
of  the  Terminal  Company  to  the  foot  of  Broad  street, 
and  thence  down  the  river  through  the  city  of  Nash- 
ville. 

The  president  of  the  company  states  that  the  route 
selected  was  chosen  after  a  thorough  examination  and 
great  expenditure  of  money,  some  ten  to  fifteen  thou- 
sand dollars,  and  the  result  was  the  selection  of 
the  line  in  controversy  as  the  main  line,  and  that  it 
was  virtually  forced  upon  the  company  against  its 
preference,  by  the  physical  features  and  topography  of 
the  country,  and  economic  considerations  growing  out 
of  these  conditions  forced  the  adoption  of  the  line 
as  the  best  and  most  feasible  one. 

The  vice  president  says  that  the  line  in  question  has 
been  finally  surveyed  and  located  as  the  main  line, 
and  has  been  adopted  as  such  by  the  officers  and  board 
of  directors  of  the  company,  and  the  company  has  no 
other  line  in  contemplation  at  this  time.  It  appears 
that  the  sum  of  |120,129.28  has  been  paid  for  rights 
of  way  along  this  line,  and  some  l|200,000  to  f  300,000 
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expended  in  construction,  exclusive  of  the  cost  of 
rights  of  way.     The  proof  tends  to  show  that  this  line  - 
is  not  through  a  thickly  settled  section,  built  up  with 
residences  and  business  houses,  but  is  through  an  agri- 
cultural section,  largely. 

It  appears  that  other  surveys  were  made  and  lines 
projected,  which  would  have  resulted  in  two  routes — 
one  a  main  line,  and  another  a  belt,  to  reach  various 
industries — but  these  projects  were  abandoned  be- 
cause of  their  cost,  and  the  present  line  was  approved 
and  adopted  by  the  president,  superior  officers,  and 
others  interested  in  the  road  in  a  pecuniary  way,  as 
well  as  by  the  construction  company  that  built  the 
road. 

The  general  manager.  Miller,  gives  the  location  of 
the  line  from  its  start  at  Stanley  street  to  its  cross- 
ing of  the  river.  The  route  appears  somewhat  cir- 
cuitous, and  does  not  enter  the  business  part  of  the 
city,  except  over  the  tracks  of  the  Terminal  Company; 
but  we  have  not  been  cited  to  any  evidence,  beyond 
general  statements,  showing  that  the  contemplated 
route  is  a  belt  line,  instead  of  the  main  line.  The 
weight  of  the  evidence  is  that,  while  the  route  selected 
is  not  the  most  direct  from  the  terminus  in  Nashville 
towards  Clarksville,  and  does  skirt  the  city  by  a  route 
some  ten  miles  long,  it  arises  out  of  economic  reasons, 
instead  of  other  purposes  and  designs,  such  as  a 
belt  to  reach  industrial  enterprises  and  business  cen- 
ters. 
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Under  the  law  in  regard  to  the  construction  of  rail- 
roads, when  the  route  is  not  definitely  located  by  the 
charter,  a  legislative  discretion  is  allowed  in  making 
such  location,  provided  there  is  not  a  substantial  de- 
viation from  the  course  and  direction  indicated  by 
the  charter.  Elliott  on  Railroads,  vol.  3,  p.  1264, 
note  2;  So.  Minn.  R.  Co.  v.  Stoddard,  6  Minn.,  150 
(Gil.,  92). 

We  do  not  think  the  contention  is  sustained  that 
the  proposed  line  is  a  belt  road. 

Passing  from  the  question  whether  the  contem- 
plated line  is  a  belt  road,  it  is  said  that  it  has  never 
been  located  by  the  company  or  its  directors,  but  only 
by  the  president,  upon  the  suggestion  or  advice  of  the 
general  manager  and  engineers.  The  contention,  as 
before  stated,  is  that,  until  and  unless  the  line  is  lo- 
cated by  the  board  of  directors  of  the  company,  there 
is  no  right  in  the  company  to  condemn  the  lands  along 
such  line. 

There  does  not  appear  to  be  any  statute  of  this  State 
so  providing,  nor  is  there  any  decision  of  the  court  so 
holding. 

The  facts  in  regard  to  the  manner  of  the  location  of 
the  line  are  stated  by  the  officers  of  the  company  to 
be  substantially  as  follows:  The  vice  president 
states  that  the  line  was  finally  adopted  by  the  officers 
and  board  of  director  of  the  company.  He  says,  how- 
ever, that  there  was  no  formal  meeting — the  proceed- 
ings were  not  reduced  to  writing,  nor  spreai.^  upon 
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the  minutes.  He  further  states  that  the  line  was 
adopted  by  both  the  officers  of  the  railroad  and  con- 
struction company. 

Mr.  Miller,  the  general  manager,  states  that  the 
line  was  agreed  on  at  a  meeting  held  for  the  purpose 
of  locating  the  line ;  that  there  were  present  the  presi- 
dent, vice  president,  two  directors,  the  president  of 
the  construction  company,  the  general  counsel,  and 
general  manager,  and  perhaps  others,  and,  as  a  result, 
he  was  directed  to  build  the  line  in  controversy.  The 
general  manager  made  reports  recommending  the  line, 
in  writing,  and  they  were  adopted  and  filed,  and  con- 
stitute a  part  of  the  official  records  of  the  company. 

As  to  the  legal  question  involved,  we  have  no  direct  | 

authority  in  the  statutes  of  the  State. 

Under  proceedings  authorized  by  our  statutes  for 
subscriptions  by  counties  and  municipalities  to  rail- 
roads, it  is  provided  there  shall  be  a  survey  of  the  en- 
tire line,  and  a  substantial  location;  but  it  appears, 
nevertheless,  that  it  is  only  necessary  for  the  chief  en- 
gineer to  make  the  survey,  location,  and  estimates,  and 
certify  the  same  (Shannon^s  Code,  sees.  1542e,  1560), 
and  such  proceedings  are  sufficient 

There  is  no  provision  in  the  general  incorporation 
act  of  1875  (Shannon^s  Code,  sec.  2024,  et  seq.)  that 
requires  the  location  to  be  made  by  the  board  of  di- 
rectors. It  is  not  one  of  the  duties  of  the  directors, 
as  enumerated  in  the  act.  Shannon's  Code,  sees. 
2024,  et  8eq.y  2076,  2413,  2415,  1844-1867. 
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In  proceedings  to  condemn  land  for  rights  of  way, 
the  provision  is  simply  that  a  petition  be  filed,  set- 
ting  forth  the  land  wanted,  the  extent  wanted,  the 
name  of  the  owner,  and  the  object  for  which  desired, 
and  a  prayer  that  a  suitable  portion  be  decreed  by 
metes  and  bounds.  The  jury  are  required  to  exam- 
ine the  ground,  and  set  apart  by  metes  and  bounds  a 
sufficient  quantity  of  land  for  the  purposes  wanted, 
and  assess  the  damages  to  the  owner: 

Counsel  for  petitioners  cite  quite  a  number  of  cases 
from  other  States — notably.  New  York,  Pennsylvania, 
Massachusetts,  Rhode  Island,  Indiana,  North  Caro- 
lina, since  1872 — in  support  of  their  contention;  but 
it  appears  that  in  these  States  the  statutes  require  the 
final  survey  and  location  to  be  made,  and  maps  ap- 
proved by  the  board  of  directors,  and  filed  in  some 
public  oflSce,  before  the  road  can  finally  determine  its 
line  and  acquire  the  right  to  condemn  lands.  Rap. 
&  Mack's  Dig.,  vol.  6,  352  to  358. 

The  rule  is  laid  down  in  3  Elliott  on  Railways,  sec. 
920,  as  follows:  "When  the  duty  of  locating  the 
road  is  imposed  by  statute  upon  the  president  and 
directors  of  the  company,  an  exercise  of  discretion  on 
their  part  is  called  for,  which  can  not  be  delegated; 
and  a  location  made  by  an  executive  committee  pro- 
vided for  in  the  by-laws  of  the  company  is  inoperative, 
and  can  not  be  ratified  by  the  company,  so  as  to  make 
it  valid  as  against  the  rights  of  another  company, 
which    have    attached  to  the  property  in    question 
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prior  to  such  ratification."  Many  of  the  cases  cited 
by  petitioners  involve  controversies  between  rival 
lines  seeking  priority  over  the  same  route  located  by 
each,  and  in  States  where  the  statutes  expressly  pre- 
scribe that  the  location  shall  be  made  by  the  board  of 
directors. 

But  it  is  insisted  that  in  the  absence  of  any  statu- 
tory provision,  and  by  the  rules  and  principles  of  com- 
mon law,  in  the  absence  of  any  such  provision,  it  is  the 
duty  of  the  directors  to  locate  the  line  of  road,  as  it 
is  one  of  the  most  important  of  all  things  required  to 
be  done  in  regard  to  their  building,  and  that,  the  board 
of  directors  being  the  governing  and  legislative  body 
of  a  corporation,  its  president  or  other  officers  can 
not  enter  into  contracts  in  its  behalf,  except  as  to 
matters  of  simple  administration,  which  must,  from 
necessity,  oftentimes  be  managed  by  him  alona 

These  general  principles  may  be  conceded,  and  it 
may  further  be  conceded  that  it  would  be  best  and 
more  regular  for  the  line  to  be  approved,  and  in  that 
sense  located,  by  the  board  of  directors,  by  formal 
entries  upon  its  minutes;  but  still  the  question  re- 
mains, is  such  action  indispensable  to  the  location? 
Necessarily  the  location  must  be  controlled,  to  a  lai^ 
extent,  by  the  topography  of  the  country,  and  the  nat- 
ural advantages  and  obstacles  to  be  met  on  the  diff»- 
ent  routes;  and  the  determination  of  these  questions 
rests  largely  in  the  engineer,  and  upon  his  judgment 
and  discretion  the  location  must  largely  depend. 
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It  is  a  question  upon  which  he  is  much  more  com- 
petent to  judge  .than  a  director,  and  upon  his  report 
the  directors  must  largely  base  their  action. 

Whatever  may  be  the  policy  of  other  States,  and 
whatever  may  be  said  as  to  the  necessity  for  cor- 
porate acts  of  an  important  character  to  be  done  by 
a  board  of  directors,  and  in  a  formal  manner,  we  find 
that  the  policy  of  our  own  State  is  most  liberal  and 
broad,  and  leaves  the  question  of  location  largely  to 
the  discretion  of  the  company.  The  l^slature  does 
not  designate  either  the  route  or  the  terminus.  The 
charter  need  not  designate  the  route,  but  only  the 
terminus,  and  it  need  not  prescribe  the  manner  of  sur- 
veying and  locating  the  route. 

We  think  we  should  follow  up  this  liberal  construc- 
tion, since  it  is  evident  that,  if  a  location  is  made 
which  a  board  of  directors  does  not  approve,  they  have 
the  remedy  in  their  own  hands  to  change  the  same; 
and,  since  the  construction  of  the  line  is  a  matter  of 
physical  and  open  notoriety,  it  is  evident  that  no 
fraud  could  for  any  length  of  time  be  perpetrated; 
and,  if  no  objection  is  made  within  reasonable  time, 
it  is  fair  to  assume  that  the  location  meets  the  ap- 
proval of  the  directors  and  other  officials  interested. 

It  is  said  the  trial  judge  committed  manifest  er- 
ror in  refusing  to  petitioners  their  constitutional  right 
to  a  trial  by  jury  of  the  issues  raised  in  their  answers. 

This  question  of  the  right  to  a  trial  by  jury  of  the 
preliminary  questions  involved  in  the  right  to  con- 
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demn  has  been  considered  by  this  court  in  two  un- 
reported cases — one  of  Morrison  v.  Mayor  and  City 
Council,  and  the  other,  the  case  of  Bithall  Howard 
et  aL  V.  The  Mt.  Pleasant  Southern  R.  Go,,  in  both 
of  which  it  was  held  that  the  question  was  one  for  the 
court,  and  not  for  the  jury ;  basing  the  holding  upon 
reason  and  the  authority  of  the  cases  of  McWhirter  v. 
Cockrell,  2  Head,  10;  Evans  v.  Shields,  3  Head,  70; 
Scuddcr  v.  Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq., 
694  (23  Am.  Dec.,  756) ;  Savannah  v.  Hancock,  91 
Mo.,  54  (3  S.  W.,  215) ;  Thompson  on  Trials,  sec. 
1508;  Chicago,  if.  &  Q.  R.  Co.  v.  Chicago,  Irte  U.  S.. 
234  (17  Sup.  Ct.,  581,  41  L.  Ed.,  979). 

It  is  said  that,  while  this  may  be  a  correct  rule  as 
to  general  application,  still,  there  may  be  cases  where 
facts  are  involved  in  this  preliminary  question  which 
it  is  proper  and  requisite  should  be  submitted  to  a 
jury.  In  otlier  words,  the  argument  is  that,  so  long 
as  the  right  involves  what  are  called  "political  ques- 
tions," such  as  the  propriety  of  a  public  improvement, 
or  the  necessity  of  taking  property  for  such  improve- 
ment^ the  question  is  one  for  the  courts,  and  not  for 
the  jury,  but,  when  facts  are  involved  upon  which  the 
right  to  take  is  based,  it  is  a  question  for  a  jury,  sB 
when  the  improvement  proposed  is  outside  of  the 
scheme  of  the  charter. 

But  we  think  the  distinction  attempted  to  be  set 
up  is  not  applicable  in  this  case,  if  at  all.  It  is  the 
duty  of  the  court  to  construe  the  language  of  the 
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charter;  and  while  facts  may,  to  some  extent,  be  in- 
volved in  the  preliminary  question,  they  are  not  in- 
volved any  more  in  a  case  like  the  present  one  than 
they  were  in  the  Bithall  Howard  case,  where  the 
question  was  whether  the  enterprise  was  one  prose- 
cuted in  good  faith,  or  was  a  mere  sham. 

Upon  the  whole  record,  we  are  of  opinion  the  de- 
fendants have  not  made  out  a  case  to  warrant  the 
court  in  refusing  to  allow  their  lands  to  be  condemned 
for  the  purposes  of  the  railway  company,  and  the  peti- 
tion is  dismissed.  As  before  stated,  the  question  of 
compensation  to  the  defendants  for  the  lands  taken 
does  not  arise  in  this  case. 

The  petitions  are  dismissed  at  the  costs  of  the  peti- 
tioners. 

CateB  1-22 
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Blackburn  et  al.  v.  Blackburn  et  al. 
{Nashville.    December  Term,  1902.) 

1.  DBBD.  To  mother  and  children,  without  qualifying 
words,  ▼•■ta  title  in  them  as  tenants  in  common.  General 
rule. 

A  conveyance  of  lands  to  a  mother  and  her  children,  without 
qualifying  words,  Is  often  held  to  be  one  in  praeBenti  vesting 
title  in  the  then  living  children  and  the  mother  as  tenants 
In  common,  and  by  construction  of  law  excluding  after-bom 
children,  either  upon  the  idea  that  a  freehold  can  not  be  creat- 
ed to  take  eifect  in  futuro,  as  at  common  law  livery  of 
seizin  was  essential  to  such  estate,  or  else  upon  an  implica- 
tion from  the  instrument  of  an  intention  upon  the  part  of 
the  grantor  that  the  title  should  pass  to  the  children  living, 
as  if  they  had  been  named.     (Post,  pp,  fgS-679.) 

Cases  cited:  Lillard  v.  Ruckers,  9  Terg.,  64;  Seay  v.  Bacon,  4 
Sneed,  100;  Bearden  v.  Taylor,  2  Cold.,  134;  Livingston  v. 
Livingston,  16  Lea,  448;  Tharp  v,  Yarborough, 
79  Ga.,  382;  See  v.  Derr,  57  Mich.,  369;  Heath  r. 
Hewitt,  127  N.  Y.,  166;  Brasington  t7.  Hanson,  149  Pa.,  289. 

8.  SAMB.  Same.  But  purpose  of  grantor  to  include  after 
bom,  as  well  as  living,  children,  will  be  effectuated. 

But  if  the  deed,  when  taken  altogether,  discloses  a  purpose  upon 
the  grantor's  part  that  all  the  children  of  the  mother,  with- 
out regard  to  the  time  of  their  birth,  shall  become  1)eneficiari6s 
of  the  property  conveyed,  then  to  effectuate  such  purpose  the 
mother  will  be  converted  into  a  tenant  for  life,  and  th« 
children  into  remaindermen,  the  remainders  vesting  in  the 
children  living  at  the  time  of  the  instrument  and  the  estate 
opening  upon  the  subsequent  birth  of  children  so  as  to  em- 
brace them;  or  else  the  mother  will  be  held  to  be  a  trustee 
for  herself  and  her  then  living  as  well  as  after-born  chil- 
dren.    And   a  slight   indication   will   induce   the   courts  to 
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adopt  the  construction  of  the  deed  which  will  effectuate  the 
Intention  of  the  grantor.     {Post,  p.  679.) 

Ctees  cited  and  approved:  Moore  v.  Simmons,  2  Head,  546; 
Beecher  v.  Hicks,  7  Lea,  207. 

6.    8AMB.    Same.    Sam*.    Oaoe  in  judgment. 

A  father  conveyed  lands  to  his  daughter  "and  her  children, 
forever;"  and  In  a  subsequent  clause  provided  that,  in  case 
the  daughter  died  before  her  husband,  he  should  have  400 
acres  of  said  lands  for  use  and  occupancy  during  his  life, 
which,  at  his  death,  should  go  to  "said  children  and  bodily 
heirs"  of  the  daughter,  and  that  the  daughter  and  husband 
be  put  in  possession  of  all  the  lands  and  improvements  to 
their  own  use,  the  husband  to  have  control  of  the  whole  dur- 
ing his  life;  the  daughter  and  her  husband  subsequently  con- 
veyed all  the  interest  they  had  in  said  lands  to  the  grantor 
and  his  wife,  who  survives.  The  daughter  has  since  died. 
Claim  by  wife  of  grantor  and  the  children,  living  at  time 
of  conveyance  to  daughter,  that  they  are  tenants  in  com- 
mon of  all  of  the  land  to  exclusion  of  after-bom  children. 

Heij>:  1st.  The  deed  created  a  life  estate  in  the  daughter  and 
her  husband  with  vested  remainders  in  the  children  living 
at  the  date  of  the  deed,  which  opened  and  admitted  the  after- 
bom  children.  2d.  That  the  subsequent  reconveyances  by 
the  daughter  and  her  husband  to  the  grantor  and  his  wife 
operated  to  pass  their  life  estates  only.     (Post,  pp.  676-683.) 


FROM    GILES. 


Appeal  from  the  Chancery  Court  of  Giles  County. 
A.  J.  Abbrnathy,  Chancellor. 

R.  H.  MCL.4.URINE,  for  complainants  Blackburn. 
W.  H.  McCallum,  for  defendants  Blackburn. 
Smithson  and  Eslick,  for  defendant  Truett. 
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Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

On  the  15lh  day  of  July,  1875,  Robert  H.  Laird 
made  and  delivered  a  deed  to  his  daughter,  Mary  Mc- 
Million  Blackburn,  by  which  was  conveyed  a  valuable 
tract  of  land  in  Giles  county,  consisting  of  one  thou- 
sand and  sixty-three  acres.  In  the  premises  of  tliis 
instrument  it  is  recited  that  the  grantor,  for  the 
love  and  affection  he  bore  his  daughter,  and  for  a 
nominal  money  consideration,  did  "give,  transfer,  and 
convey  to  the  said  Mary  McMillion  Blackburn,  wife 
of  Jas.  K.  Polk  Blackburn,  and  her  children,  forever," 
the  land  in  question,  describing  it  by  metes  and 
bounds,  with  all  the  appurtenances  and  improve- 
ments. Following  the  description,  the  deed  contains 
the  following  clauses,  viz.:  "I  covenant  with  the 
said  Mary  McMillion  Blackburn  ...  to  warrant 
and  defend  the  title  to  the  said  land  ...  to  the 
said  Mary  McMillion  Blackburn  and  her  children 
.  .  .  against  any  claim  to  be  made  by  ma  .  .  . 
And  I  ...  do  further  agree  and  provide  in  this 
transfer  .  .  .  that  in  the  event  of  the  deatii  of 
Mary  McMillion  Blackburn,  wife  of  James  K.  Polk 
Blackburn,  before  her  said  husband,  then  .  .  . 
he,  the  said  James,  .  .  .  shall  have  by  three  dis- 
interested landowners  in  said  county  .  ,  .  set 
apart  for  him  four  hundred  acres  of  the  above-describ- 
ed lands;    ...    to  have  and  to  hold  and  use  and 
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occupy  during  his  lifetime,  and  at  his  death  to  go  to 
the  said  children,  bodily  heirs  of  said  Mary  McMillion 
Blackburn ;  and  further,  the  said  Blackburn  and  his 
said  wife  are  hereby  put  in  possession  of  all  of  said 
lands  and  improvements  ...  to  their  own  use, 
said  Blackburn  having  control  ...  of  the  said 
place  with  all  the  proceeds  thereof  during  the  lifetime 
of  his  said  wife  and  then  to  the  said  four  hundred 
acres  herein  provided  for  .  .  .  during  his  life- 
time." 

At  the  date  of  this  deed,  Mrs.  Mary  McMillion  Black- 
bum  had  four  living  children,  one  of  whom,  a  daugh- 
ter, married  Alpheus  Truett,  and  had  born  to  her  of 
this  marriage  a  child  named  Edward  Truett  Mrs. 
Truett  afterwards  died  during  the  lifetime  of  her 
mother,  leaving  surviving  this  child.  Subsequent  to 
the  date  and  delivery  of  the  deed  there  were  bom  to 
Mrs.  Mary  Blackburn  five  other  children.  Thereafter 
she  died  leaving  surviving  her  husband  and,  in  all, 
eight  children  and  the  grandchild,  Edward  Truett. 

Another  fact  which  it  is  proper  to  state  is  that  on 
the  7th  of  January,  1878,  James  K.  P.  Blackburn  and 
his  wife,  Mary  M.  Blackburn,  conveyed  all  the  interest 
of  whatever  kind  which  they  had  in  this  tract  to  the 
original  grantor,  R.  H.  Laird,  and  his  wife,  Nancy  M. 
Laird.  The  grantee,  R.  H.,  is  now  dead,  leaving  his 
wife,  Nancy,  surviving;  so  that,  if  this  deed  conveyed 
any  interest  at  all,  it  was  an  estate  by  entirety,  of 
which  she  is  now  the  owner. 
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The  present  bill  was  filed  by  Nancy  M.  Laird  and 
the  three  surviving  children  of  Mary  M.  Blackburn 
who  were  living  at  the  date  of  the  deed  from  R.  H. 
Laird  to  Mary  M.  Blackburn  and  her  children  against 
the  children  bom  after  that  date  and  EJdward  Truett, 
the  minor  child  of  the  dead  sister.  The  claim  of  com- 
plainants is  that  under  this  deed  Mrs.  Blackburn  and 
her  then  four  living  children  took  as  tenants  in  com- 
mon the  property  in  question,  to  the  exclusion  of  the 
after-born  children;  that  the  minor  succeeded  to  the 
interest  of  his  mother  upon  her  death ;  and  that  Mrs. 
Laird,  by  virtue  of  the  deed  to  herself  and  husband 
and  her  survivorship,  was  the  owner  of  the  interest 
originally  conveyed  to  Mrs.  Blackburn ;  and  they  ask 
that  their  claims  be  established  by  a  decree,  and  that 
the  land  be  partitioned  between  them. 

This  claim  thus  made,  resisted  as  it  is  by  the  after- 
bom  children,  makes  necessary  a  construction  of  the 
deed  of  15th  July,  1875. 

There  is  no  doubt  that  a  conveyance  to  a  mother 
and  her  children,  without  qualifying  words,  is  often 
held  to  be  one  in  praesenti,  vesting  title  in  the  then 
living  children  and  the  mother  as  tenants  in  common, 
and  by  construction  of  law  excluding  children  com- 
ing into  being  thereafter.  In  the  cases  where  this 
has  been  held,  the  rule  is  rested  either  upon  the  idea 
that  a  freehold  could  not  be  created  to  take  effect  in 
futuro,  as  at  common  law,  livery  of  seizin  was  essen- 
tial to  such  estate,  or  else  upon  an  implication  from 
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the  instrument  of  an  intention  upon  the  part  of  the 
grantor  that  the  title  should  pass  to  the  living  chil- 
dren as  if  they  had  been  named  therein.  Lillard  v. 
Rucker,  9  Yerg.,  64;  Seay  v.  Bacon,  4  Sneed,  100  (67 
Am.  Dec.,  601);  Bearden  v.  Taylor,  2  Cold.,  134; 
TAvingston  v.  Livingston,  16  Lea,  448 ;  Tharp  v.  Yar- 
borough,  79  Qa.,  382  (4  S.  E.,  915,  11  Am.  St.  Rep., 
439) ;  See  v.  Derr,  57  Mich.,  369  (24  N.  W.,  108) ; 
Heath  v.  Hetdtt,  127  N.  Y.,  166  (27  N.  E.,  959,  13 
L.  R.  A.,  46,  24  Am.  St.  Rep.,  438) ;  Brasington  v. 
Hanson,  149  Pa.,  289  (24  Atl.,  344) .  But  if  the  deed, 
when  taken  altogether,  discloses  a  purpose  upon  the 
grantor's  part  that  all  the  children  of  the  mother, 
without  regard  to  the  time  of  their  birth,  shall  be- 
come beneficiaries  of  the  property  conveyed,  then  to 
effectuate  this  purpose  the  mother  will  be  converted 
into  a  tenant  for  life,  and  the  children  into  remainder- 
men, the  remainders  vesting  in  those  living  at  the 
date  of  the  instrument,  and  the  estate  opening  upon 
the  subsequent  birth  of  children  so  as  to  embrace 
them ;  or  else  the  mother  will  be  held  to  be  trustee  for 
herself  and  her  then  living  as  well  as  her  after-bom 
children..  And  a  slight  indication  will  induce  the 
courts  to  adopt  the  construction  of  the  deed  which  will 
effectuate  the  intention  of  the  grantor.  Moore  v.  Sim- 
mons, 2  Head,  546;  Beech  er  v.  Hicks,  7  Lea,  207. 

In  view  of  these  rules  of  interpretation,  we  will  ex- 
amine the  deed  in  question.  In  the  first  place,  we  can 
see  no  reason  why  the  grantor  should  have  preferred 
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the  living  to  the  exclusion  of  the  after-born  children 
of  his  daughter.  The  moving  consideration  for  its 
execution  was  the  "love  and  affection  he  bore  to  his 
daughter  and  her  children."  If  his  purpose  was  to 
make  the  then  living  children  of  this  daughter  the 
special  objects  of  his  bounty,  it  would  have  been  an 
easy  matter  for  the  grantor  to  have  named  them,  so 
as  to  leave  doubt  impossible.  In  addition,  this  would 
be  the  natural  mode  of  expressing  such  purpose.  But, 
familiar  as  the  grantor  was  with  his  daughter's 
family,  he  forbore  to  name  them  as  grantees,  but 
used  the  broad  and  generic  term  "children,"  compre- 
hensive enough  to  embrace  all  those  who  at  any  time 
were  bom  to  this  daughter. 

In  the  second  place,  we  think  an  examination  of  the 
deed  not  only  makes  it  clear  that  this  term  was  de- 
signedly used  in  this  comprehensive  sense,  but  that 
this  design  or  purpose  of  the  grantor,  so  evidently  fair 
and  just,  may  be  carried  out  by  the  courts  without 
doing  violence  to  any  sound  rule  of  construction.  In 
Beecher  v.  Hicks,  supra,  the  deed  was  to  "Sarah  Cath* 
erine  Hicks"  and  to  "the  children  of  the  said  Sarah 
Catherine  upon  her  body  begotten  by  her  said  hus- 
band," and  it  was  held  that  it  was  the  clear  purpose 
of  the  grantor  to  carry  the  property  conveyed  to  all 
the  children  falling  within  the  class  cited  as  the  di- 
rect objects  of  his  bounty,  and  that  this  would  be  ef- 
fectuated either  "by  treating  the  conveyance  as  being 
to  the  mother  in  trust  for  herself  and  her  children,  or 
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giving  her  an  estate  for  life,  with  remainder  to  her 
children."  There  were  no  other  words  in  the  convey- 
ance upon  which  such  a  conclusion  could  be  rested, 
but  the  court,  to  eiBfectuate  the  purpose  of  the  grantor, 
seized  upon  the  clause  which  has  been  quoted  above. 

But  we  think  in  the  present  deed  is  to  be  found 
phraseology  which  indicates  that  the  intention  of  the 
grantor  was  to  embrace  all  the  children  of  Mrs.  Black- 
bum,  and  at  the  same  time  to  restrict  her  to  a  life  es- 
tate. This  is  found  in  the  paragraph  where  it  is  pro- 
vided that  "the  said  Blackburn  and  his  said  wife  are 
hereby  put  in  possession  of  all  said  land.  .  .  . 
and  every  part  thereof,  to  their  own  use,  said  Black- 
bum  having  control  and  management  .  .  .  dur- 
ing the  lifetime  of  his  wife."  If  the  deed  was  to  take 
effect  in  praesenti,  as  is  claimed  by  the  complainants, 
it  is  diflScult  to  account  for  this  provision;  for,  tak- 
ing effect  at  its  delivery,  the  mother  and  her  living 
children  would  have  had  vested  in  them  an  estate  in 
fee,  the  use  and  control  of  which,  by  operation  of  law, 
would  have  redounded  to  the  interest  of  all  as  tenants 
in  common ;  and  the  mother's  interest  would,  upon  her 
death,  have  passed  under  the  statute  of  descents  or  by 
virtue  of  her  last  will,  as  the  case  might  be. 

Evidently,  however,  this  was  not  in  the  grantor's 
mind.  It  was,  so  far  as  the  mother  was  concerned,  in- 
tended that  the  property  as  a  whole  should  be  limited 
to  a  use  by  the  husband  and  wife  during  the  term  of 
her  natural  life.     For  whom  and  in  whose  interest 
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was  tbis  use  thus  limited?  Can  it  be  for  a  moment 
supposed  the  idea  was  in  tbe  mind  of  tbe  grantor  tbat 
Blackburn  and  wife  and  the  children  living  at  the 
date  of  this  deed  were  to  be  alone  the  beneficiaries  of 
this  use?  Such  a  supposition  is  unnatural,  and,  we 
are  satisfied,  does  violence  to  the  purpose  of  the 
grantor.  On  the  contrary,  our  opinion  is  that  he  in- 
tended this  valuable  property  as  a  home  for  his  son- 
in-law  and  daughter  and  the  children  whenever  bom 
to  this  daughter,  as  long  as  she  lived,  and  that  upon 
her  death  leaving  surviving  her  husband  and  children, 
the  remainder  interest  of  the  latter  ripened  into  a 
right  of  possession,  so  that  her  husband,  if  he  saw 
proper,  could,  after  the  mode  prescribed  in  the  deed, 
have  set  apart  to  him  four  hundred  acres  out  of  the 
tract  for  his  own  use  during  the  remainder  of  his  life, 
and  at  his  death  this  portion  of  the  tract  would  pass 
into  the  possession  of  their  children  or  their  repre- 
sentatives. In  other  words,  we  think  two  life  estates 
were  therein  provided  for — one  for  the  mother  in  the 
whole  tract  during  her  life,  and  upon  her  death  an- 
other for  the  father  in  a  portion  of  it,  if  he  saw  proper 
tx)  assert  it.  The  provision  in  the  deed  that  upon  the 
death  of  J.  K.  P.  Blackburn  the  portion  set  apart 
to  him  shall  "go  to  the  said  children,  bodily  heirs  of 
said  Mary  McMillion  Blackburn,"  neither  adds  to  the 
class  of  remaindermen  nor  reduces  the  interest  of  any 
of  the  class  already  provided  for  or  named  earlier  in 
the  deed. 
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The  result  of  this  construction  is  that  the  children 
living  at  the  date  of  the  deed  took  a  vested  remainder 
in  the  whole  tract;  that  the  remainder  opened  up  to 
admit  after-bom  children ;  that  the  minor,  Truett,  suc- 
ceeded upon  the  death  of  his  mother  to  her  interest 
in  the  land;  and  that  under  the  deed  of  Blackburn 
and  his  wife  to  R.  H.  Laird  and  his  wife  the  grantees 
took  only  the  life  interest  of  Mrs.  Blackburn  in  the 
whole,  and  the  possible  life  interest  of  Blackburn  in 
the  four  hundred  acres  contingently  provided  for  him. 

A  decree  will  be  entered  in  accordance  with  this 
opinion,  and  for  a  remand  for  partition  or  sale  for 
partition.  The  costs  of  the  lower  court  accrued  up  to 
the  date  of  the  appeal  will  be  paid  by  the  complain- 
ants, and  of  the  appeal  will  be  divided  between  the 
complainants  and  defendants,  save  and  except  Ed- 
ward Truett,  The  costs  accruing  upon  the  remand 
will  be  disposed  of  by  the  chancellor. 


lOB      684 
'117      523 


6S4  TENNESSEE  REPORTS.        [Vol.  109 

Thomas  v.  State. 

Thomas  v.  State. 
(Nashville.    December  Term,  1902.) 

V 

1.    KEW  TBIAL.    Examination  of  witnesses  in  open  conrt, 
approved. 

The  examination  of  witnesses  in  open  court  upon  motions  for 
new  trial  involving  controverted  questions  of  fact  is  ap- 
proved and  pronounced  the  better  practice.     {Post,  p.  687.) 

8.    SAME.    Findings  of  fact  by  trial  judge,  entitled  to  wliat 
weight. 

It  is  settled  law  that  the  findings  of  fact  of  the  trial  judge  upon 
all  questions  of  fact  arising  upon  motions  for  a  new  trial 
should  be  given  the  same  weight  and  effect  as  in  cases  tried 
by  them  on  the  merits  or  the  verdict  of  a  jury.  {Po8t^  p. 
687.) 

Cases  cited  and  approved:  Mann  v.  State,  3  Head,  373;  Ck>l- 
lins  17.  State,  15  Lea,  68;  King  v.  State,  91  Tenn.,  617;  Ellis 
V.  State,  92  Tenn.,  100. 

8.    SAME.    Such  findings  will  not  be  disturbed  when  sup- 
ported by  any  material  evidence. 

So,  it  is  now  well  settled  in  criminal  as  well  as  civil  cases, 
that  upon  motions  for  a  new  trial  involving  controverted 
questions  of  fact,  such  as  the  misconduct  or  disqualification 
of  jurors,  the  findings  of  the  trial  judge  will  not  be  disturb- 
ed, when  there  is  any  material  evidence  to  support  them. 
(Post,  p.  688.) 

Case  cited  and  approved:     Ryan  v.  State,  97  Tenn.,  211. 

4.    JUBOB.    Incompetency  of,  must  be  seasonably  shown  to 
court— Otherwise  fatal  to  motion  for  a  new  trial. 

Where,  on  a  motion  for  a  new  trial  based  upon  the  alleged 
disqualification  of  certain  of  the  jurors  by  reason  of  pre- 
viously formed  or  expressed  opinions  adverse  to  defendant. 
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there  was  no  showing  that  the  disqualification  alleged  was  un- 
known to  defendant  or  his  counsel,  when  the  jurors  were 
sworn,  or  at  any  time  before  yerdlct,  a  nerw  trial  will  not 
be  granted.  In  such  cases  it  is  the  duty  of  defendant  to 
give  information  to  the  court  of  the  alleged  disqualification 
or  misconduct  as  soon  as  known  to  him  and  his  failure  to 
show  that  he  has  done  so  is  fatal  to  his  motion  for  a  new 
trial.     {Post,  pp.  688-689.) 


FROM   MAURY. 


Appeal  in  error  from  the  Circuit  Court  of  Maury 
County.     Sam  Holding,  Judge. 

Dinning  &  Dinning,  Piguers  &  Padgett,  Green- 
law &  Whitthorne,  J.  C.  VooRHBES  and  J.  C.  Smi- 
SER,  for  Thomas. 

Attorney  General  Gates,  Geo.  T.  Hughes  and 
Salmon  &  Turner,  for  the  State. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

John  W.  Thomas,  plaintiff  in  error,  was  convicted 
of  voluntary  manslaughter  upon  trial  in  circuit  court 
of  Maury  county,  and  his  punishment  fixed  at  six 
years'  confinement  in  the  penitentiary,  and  from  the 
judgment  upon  this  verdict  he  has  prosecuted  an  ap- 
peal in  the  nature  of  a  writ  of  error  to  this  court 

Upon  the  hearing  of  the  motion  to  set  the  verdict 
aside  and  grant  him  a  new  trial  the  plaintiff  in  error 
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introduced  before  the  court  evidence  tending  to  show 
that  four  of  the  jurors  trying  the  case  had  previously 
formed  and  expressed  opinions  unfavorable  to  him 
upon'  the  question  of  his  guilt  or  innocence  of  the 
charge  preferred  against  him,  and  were  not  such  fair 
and  impartial  jurors  as  he  was  entitled  to  be  tried 
by  under  the  law. 

This  is  a  serious  assault  upon  the  integrity  of  the 
verdict  of  a  jury  and  the  judgment  of  the  court  there- 
on, and  whenever  made  with  merit  is  entitled  to  the 
most  careful  consideration. 

The  constitution  guaranties  to  every  one  accused  of 
crime  the  right  of  trial  by  an  impartial  jury,  and  it  is 
the  duty  of  the  courts  to  see  that  this  right  is  not 
denied. 

The  constitution  guarantees  to  every  one  accused  of 
the  courts  which  shall  have  jurisdiction  to  conduct 
trials  of  all  charged  with  criminal  offences,  direct  the 
procedure  and  order  of  trial,  and  protect  them  in  their 
rights. 

Circuit  courts  are  specially  provided  for  by  the  con- 
stitution, and  are  courts  of  a  high  order,  conducted 
upon  well-regulated  principles  and  rules  of  practice 
certain  in  their  enforcement,  and  have  from  the  organ- 
ization of  this  State  been  vested  w^ith  jurisdiction  of 
all  criminal  offences.  The  judges  of  these  courts  are 
of  necessity  and  with  great  propriety  given  much  dis- 
cretion in  the  conduct  of  trials  therein,  and  its  exer- 
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cise  will  not  be  interfered  with  except  in  cases  where 
it  is  clearly  made  to  appear  it  has  been  abused. 

Jarors  are  elected,  impaneled  and  sworn,  and  the 
trial  conducted  under  their  immediate  direction ;  and 
upon  all  motions  for  new  trials  they  have  the  wit- 
nesses in  relation  to  the  new  matter  relied  upon  be- 
fore them — the  better  practice  being  to  examine  them 
in  open  court — ^and  can  observe  their  manner  of  testi- 
fying, see  the  truth,  and  determine  the  matter  more 
correctly  than  this  court  can  from  the  manner  in 
which  the  case  is  presented  to  it  in  a  bill  of  exceptions. 

Therefore  every  presumption  is  made  in  favor  of  the 
regularity  of  the  proceedings  of  trials  in  those  courts, 
including  the  qualifications  of  jurors  elected  by  the 
parties  and  impaneled  by  the  judges  in  such  matters. 

This  makes  it  necessary  and  highly  proper  that  the 
findings  of  the  trial  judges  upon  all  questions  of  fact 
that  arise  upon  motions  for  new  trials  should  be  given 
the  same  force  and  effect  as  in  cases  tried  by  them  on 
the  merits  or  the  findings  of  juries,  and  is  always 
done. 

These  principles  are  well  settled  by  a  long  line  of 
decisions  of  this  court  We  will  only  cite  some  of 
them :  Mann  v.  State,  3  Head,  373 ;  Collins  v.  State, 
15  Lea,  68;  King  v.  State,  91  Tenn.,  617  (20  S.  W., 
169) ;  Ellis  v.  State,  92  Tenn.,  100  (20  S.  W.,  500). 

The  question  here  made  upon  four  of  the  jurors  try- 
ing the  plaintiflf  in  error  was  fully  investigated  by 
the  trial  judge,  the  jurors  examined,  the  evidence 
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heard  for  and  against  the  charges  made  against  them, 
and  upon  the  whole  record  thus  made  the  circuit  judge 
found,  his  special  finding  to  that  effect  appearing  in 
the  record,  that  the  charge  that  the  jurors  were  not 
impartial,  and  were  disqualified,  on  account  of  previ- 
ous opinions  formed  and  expressed,  was  not  sus- 
tained, but,  on  the  contrary,  it  was  found  that  said 
jurors  were  qualified  and  competent,  and  such  as  the 
law  guarantees  to  the  plaintiff  in  error;  and  there  is 
material  evidence  to  sustain  this  finding. 

The  law,  as  we  have  said,  is  well  settled  that  upon 
all  questions  of  fact  tried  by  a  trial  judge  upon  a  mo- 
tion for  a  new  trial,  his  findings  are  entitled  to  the 
weight  of  a  verdict  of  a  jury,  and  will  not  be  disturbed 
when  there  is  material  evidence  in  the  record  to  sup- 
port them,  as  in  this  case.  Ryan  v.  State,  97  Tenn., 
211  (36  8.  W.,  930). 

Further,  it  does  not  appear  by  affidavits  of  the 
plaintiff  in  error,  or  of  his  counsel,  or  otherwise,  that 
the  alleged  disqualification  of  the  jurors  attacked  was 
unknown  to  them  when  they  were  sworn,  or  at  other 
times  before  the  verdict  was  rendered,  or  that  he  called 
the  attention  of  the  court  to  their  disqualification  as 
soon  as  he  received  the  information. 

This  is  necessary  in  all  cases  where  new  trials  are 
asked  upon  account  of  the  misconduct  or  disqualifi- 
cation of  jurors.  Parties  can  not  knowingly  permit 
incompetent  jurors  to  try  their  cases,  and  then  take 
advantage  of  the  incompetency  when  the  verdict  is  ad- 
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verse  to  them.  They  can  not  experiment  with  the 
courts  in  this  way,  but  must  call  the  attention  of  the 
trial  judge  to  the  facts  in  the  proper  manner  at  the 
earliest  opportunity,  or  they  will  be  held  to  have  waiv- 
ed the  disqualification. 

Attacks  upon  jurors  after  adverse  verdicts  are  said 
by  Judge  Caruthers  in  Mann  v.  State,  supra,  to  be 
the  last  resort  of  the  worst  of  criminals,  and  will  al- 
ways be  closely  scrutinized,  and  required  to  be  clear- 
ly made  out  to  be  effective. 

The  presumption  is  in  favor  of  the  qualification  of 
the  jurors  and  of  the  regularity  of  trials,  and  this 
presumption  must  be  overcome  by  clear  and  compe- 
tent evidence  before  a  motion  for  a  new  trial  will  be  al- 
lowed for  these  reasons. 

This  assignment  of  error  must  be  overruled. 

Other  assignments  of  error  were  disposed  of  in  an 
oral  opinion. 

Judgment  aflftrmed. 
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Shelton,  County  Court  Clerk,  v.  Campbell  et  al. 
{Nashville.     December  Term,  1902.) 

1.  INHBBITANOX  TAX.    Katurity  of,  and  interest  on,  are 
not  postponed  by  pending  will  contest,  when. 

The  collateral  inheritance  and  succession  tax  becomes  due  and 
payable  at  the  end  of  one  year  from  the  death  of  the  deced- 
ent, from  which  time  interest  shall  be  charged  at  the  rate 
of  six  per  cent,  per  annum  on  such  tax;  and  the  fact  that 
proceedings  to  test  the  validity  of  the  will  are  pending  can 
not  postpone  the  maturity  of  the  tax,  where  it  appears  that 
the  tax  will  be  payable,  and  at  the  same  rate,  whether  the 
will  is  sustained  or  overthrown.     {Post,  pp.   693-697.) 

Acts  cited  and  construed:     Acts  of  1893,  ch.  174,  sees.  3  and  4. 

Code  cited  and  construed:     Sees.  724,  756  (S). 

2.  BAXB.    AMOMable  only  on  '^clear  value "  of  the  estate. 
Clear  value  defined— How  ascertained. 

The  collateral  inheritance  and  succession  tax  is  assessable  only 
on  the  clear  value  of  the  estate,  which  is  the  net  value  after 
the  payment  of  all  debts  and  expenses  of  administration, 
or  the  execution  of  the  will,  including  the  expenses  and 
attorney's  fees  incurred  by  the  executor  in  resisting  a  contest 
of  the  will,  for  these  fees  and  expenses  must  be  treated  as 
expenses  of  administration  and  deducted  from  the  amount  of 
the  estate,  in  order  to  ascertain  its  clear  value.   {PoaU  p.  696.) 

8.    8AMB.    Amount  to  be  approximated  and  paid  sutj^^  ^o 
revision  upon  final  settlement,  when. 

In  such  case,  it  is  the  duty  of  the  executor  and  clerk  of  the 
county  court  to  make  an  estimate  of  such  fees  and  expenses, 
and  to  allow  tentatively  for  them,  and  thus  approximate  the 
amount  of  tax  to  be  paid;  and  this  amount  should  be  paid 
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subject  to  revision  upon  final  statement  and  settlement  of  ac- 
counts.    {Post,  p.  696.) 

Acts  cited  and  construed:    Acts  of  1893,  ch.  174,  sec.  11. 

Ck)de  cited  and  construed:     Sec.  736  (S). 

4.  8AMB.  Statute  is  a  complete  system  of  collateral  inherit- 
ance taxation. 

The  inheritance  tax  act  (Acts  1893,  ch.  174)  was  designed 
to  furnish  a  complete  system  of  taxation  upon  the  subject  of 
collateral  inheritance  taxes;  that  is,  a  system,  in  and  of 
itself,  to  be  executed  according  to  the  provisions  of  said 
act     (Post,  p.  698.) 

Case  cited  and  approved:  Zickler  v.  Union  Bank  and  Trust 
C3o.,  104  Tenn.,  281. 

5.  SAMB.  Jurisdiction  of  chancery  court  over,  concurrent 
with  county  court,  when. 

The  suit  of  the  county  court  clerk  for  the  collection  of  col- 
lateral and  Inheiritance  succession  taxes  should  be  brought 
in  the  county  court,  upon  which  court  the  Jurisdiction  is  con- 
ferred by  statute,  but  such  suit  may  be  instituted  and  main- 
tained in  the  chancery  court,  where  there  is  no  demurrer  or 
plea  to  the  Jurisdiction,  but  such  suit  must  be  conducted  and 
treated  as  though  it  had  been  brought  in  the  county  court. 
{Post,  pp.   694,   697-698.) 

Acts  cited  and  construed:     Acts  of  1893,  ch.  174,  sees.  14-15. 

Code  cited  and  construed:     Sees.  740,  743,  746  (S). 

*6.  8AMB.  County  court  clerk  to  collect;  may  employ  as 
attorney  State  revenue  a^nt  individually,  but  not 
officially. 

It  is  made  the  duty  of  the  county  court  clerk  to  collect  the 
collateral  inheritance  and  succession  tax  and  for  this  purpose, 
whenever  necessary,  he  is  authorized  to  employ  an  attorney 
to  represent  him  in  his  suit  in  the  county  court,  or  in  the 
chancery  court  where  there  is  no  objection  to  the  Jurisdiction, 
but  not  in  the  circuit  court,  nor  in  the  supreme  court.  The 
State  revenue  agent  in  his  ofilcial  capacity  can  not  represent 
the  county  court  clerk,  but  in  his  individual  capacity  he 
may  be  employed,  as  attorney  to  represent  said  clerk  as  any 


692  TENNESSEJ3  REPORTS.       [Vol.  109 

Shelton  y.  Campbell. 


other  attorney  might  be  employed,  and  be  entitled  to  receive 
the  same  compensation.     {Post,  pp.  694,  697-700.) 

Act  cited  and  construed:  Acts  of  1893,  ch.  174,  sees.  14,  15, 
16,  20. 

Code  cited  and  construed:     Sees.  740,  741,  743,  748,  752  (S). 

7.  SAME.  Attorney's  fee  to  be  paid  to  clerk's  attorney  by 
the  delinquent;  but  not  for  services  in  the  circuit  or 
supreme  court;  State  revenue  agent  as  such  attorney. 

The  attorney  employed  by  the  county  court  clerk  to  repreeent 
him  in  his  suit  to  collect  the  inheritance  and  succession  tax 
is  entitled  to  a  reasonable  fee  for  his  services  rendered  in 
the  county  court,  or  in  the  chancery  court  where  there  is 
no  objection  to  the  jurisdiction,  to  be  paid,  in  addition  to 
the  tax,  by  the  party  liable  for  the  tax,  but  for  his  services 
in  the  circuit  or  supreme  court  said  attorney  shall  have  no 
fee;  and  where  the  State's  revenue  agent  is  employed  as 
such  attorney,  his  fee  is  to  be  fixed  and  paid  under  the  in- 
heritance tax  statute,  and  not  under  the  statute  creating 
his  office  and  defining  his  duties.  In  this  case  a  fee  of  five 
per  cent,  was  allowed  upon  a  collection  of  $4,000.  {Post, 
pp.   694,  698-700.) 

Act  cited  and  construed:  Acts  of  1893,  ch.  174,  sees.  14,  15, 
16,  20. 

Code  cited  and  construed:     Sees.  743,  747,  748,  752  (S). 


FROM   DAVIDSON. 


Appeal  from  Chancery  Court  of  Davidson  County. 
H.  H.  Cook,  Chancellor. 

Attorney-General  Catbs,  Thomas  B.  Johnson 
and  A.  W.  Stockell^  for  Shelton,  county  court  clerk. 

Stokes  &  Stokes^  for  Campbell  et  al. 
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Mr.  Justice  Wilkes  delivered  the. opinion  of  the 
Court. 

This  cause  comes  before  us  upon  the  record  and 
an  agreed  statement  of  facts,  and  involves  the  ques- 
tion of  thfe  liability  of  the  estate  of  Mrs.  Mary  J.  Fur- 
man  to  an  inheritance  tax,  the  amount  for  which  lia- 
ble, and  the  date  when  it  should  have  been  paid. 

The  main  feature,  so  far  as  appears  from  the  record 
and  agreed  statement  of  facts,  is,  that  Mrs.  Furman 
died  April  11,  1900,  leaving  an  estate  estimated  at 
$150,000,  consisting  of  both  realty  and  personalty. 
She  left  no  husband,  father,  mother  or  direct  lineal 
descendant,  and  the  debts  are  merely  nominal  in 
amount.  She  executed  a  will  by  which  she  provided 
for  the  payment  in  the  first  instance  of  her  debts; 
second,  for  the  erection  of  a  monument,  to  cost  not 
less  than  $26,000,  and,  thirdly,  she  willed  all  the  re- 
mainder of  her  property,  except  her  household  and 
kitchen  furniture,  wearing  apparel  and  jewelry,  to 
her  executora  named  in  the  will,  in  trust  for  the  Van- 
derbilt  University,  located  in  Nashville,  to  be  ex- 
pended in  the  manner  directed  in  the  will,  and  for 
the  purposes  therein  specified. 

The  will  was  contested  by  her  next  of  kin,  and  the 
contest  is  now  pending,  undecided,  upon  an  issue  of 
devisavit  vel  non,  upon  appeal  in  this  court. 

It  is  conceded  that,  whether  the  will  is  sustained 
or  set  aside,  the  estate  will  be  liable  to  a  collateral 
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inheritance  tax  of  the  same  amount  in  either  event, 
and  the  question  is  when  that  tax  was  payable,  and 
would  be  delinquent. 

On  the  25th  of  May,  1901,  a  bill  was  filed  in  the 
chancery  court  of  Davidson  county  by  the  clerk  of 
the  county  court  to  collect  the  tax,  through  Thos. 
B.  Johnson,  State  revenue  agent,  as  his  attorney. 
On  the  23d  of  September,  1901,  it  was  agreed  that 
the  executors  should  pay  |4,000  of  said  taxes  (being 
5  per  cent,  upon  $80,000  of  value),  and  that  the  re- 
mainder should  await  the  result  of  the  litigation  or 
further  orders,  and  this  was  done. 

A  question  then  arose  as  to  the  liability  of  the 
estate  for  interest  upon  the  tax,  and  for  an  attorney's 
fee  of  15  per  cent,  upon  it,  and  the  agreed  case  was 
made  up  to  test  these  questions  in  the  courts. 
'  The  chancellor  held  that  the  tax  w^as  past  due  and 
delinquent  when  the  bill  was  filed ;  that  it  bore  inter- 
est from  one  year  after  the  death  of  testatrix;  that, 
under  the  statute,  the  estate  was  liable  to  an  attor- 
ney's fee  of  15  per  cent,  on  the  amount  already  paid 
and  yet  to  be  paid. 

Defendants  prayed  an  appeal  to  this  court,  and  as- 
sign the  several  holdings  mentioned  as  error. 

The  present  law  providing  for  an  inheritance  and 
succession  tax  is  chapter  174,  p.  347,  Acts  1893  (Shan- 
non's Compilation,  sees.  724-756).  Section  729  pro- 
vides :  "If  the  collateral  inheritance  tax  shall  be  paid 
within  three  months  after  the  death  of  the  decedent, 
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a  discount  of  5  per  centum  on  the  amount  of  the  tax 
shall  be  made  and  allowed;  and  if  said  tax  is  not 
paid  at  the  end  of  one  year  from  the  death  of  decedent, 
at  which  time  it  shall  be  due,  interest  shall  then  be 
charged  at  the  rate  of  6  per  centum  per  annum  on 
such  tax." 

This  provision  is  found  in  section  4  of  the  original 
act,  and  fixes  the  date  when  the  tax  becomes  due  and 
payable. 

By  section  3  of  the  original  act  (section  728  of 
Shannon's  Compilation)  it  is  provided  that  the  tax 
shall  be  a  lien  upon  the  real  estate,  and  that  the 
owner  of  any  personal  estate  subject  to  the  tax  shall 
make  full  report  and  return  of  same  to  the  clerk  of 
the  county  court  within  one  year  from  the  death  of 
the  decedent,  and  enter  into  security  for  the  payment 
of  the  tax  to  the  satisfaction  of  such  clerk,  and,  in 
case  of  failure  so  to  do,  the  tax  shall  be  immediately 
payable  and  collectible. 

It  is  left  somewhat  uncertain  by  the  connection  as 
given  in  the  original  act  whether  the  provision  for 
bond  is  intended,  except  in  cases  where  there  are  life 
estates  or  periods  of  years  intervening.  We  need  not 
now  decide  this  question,  as  in  the  present  case  there 
are  no  intervening  estates,  and  the  tax,  in  any  event, 
was  due  and  payable  at  the  end  of  one  year  from  the 
death  of  the  decedent,  and  a  report  was  a  necessary 
incident  to  the  settlement  for  and  payment  of  the 
tax. 
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The  fact  that  proceedings  are  pending  to  test  the 
validity  of  the  will  can  not  postpone  the  maturity  of 
the  tax,  when  it  appears  that  in  either  event,  tes- 
tacy or  intestacy,  the  tax  will  be  payable,  and  at  the 
same  rate  as  in  the  present  case. 

We  are  of  opinion,  however,  that  the  estate  is  lia- 
ble for  the  tax  only  to  the  extent  of  its  clear  value, 
and  that  "clear  value^'  means  net  value  after  the 
payment  of  all  debts  and  expenses  of  administration, 
or  exe(*ution  of  the  will,  in  case  of  testacy,  and  in 
cases  where  the  will  is  contested,  and  expenses  for 
attomey^s  fees,  etc.y  are  incurred  by  the  executor  in 
attempting  to  sustain  the  will,  these  fees  and  exi)enses 
must  be  treated  as  expenses  of  administration,  and 
deducted  from  the  amount  of  the  estate,  in  order 
to  reach  its  clear  value. 

In  such  case,  it  is  the  duty  of  the  executor  and  clerk 
of  the  county  court  to  make  an  estimate  of  such  fees 
and  expenses,  and  to  tentatively  allow  for  them,  and 
thus  approximate  the  amount  of  tax  to  be  paid;  and 
this  amount  should  be  paid  subject  to  revision  upon 
final  statement  and  settlement  of  accounts. 

Under  section  11  of  the  act,  provision  is  made, 
which,  we  think,  covers  the  case,  where  the  executor 
may  have  paid  too  much  tax,  and  allows  its  recov- 
ery back  from  the  clerk,  or  out  of  the  State  treasury, 
when  overpayment  is  made. 

In  the  present  instance,  $4,000  has  been  paid  upon 
an  estimate  of  clear  value  of  $80,000,  but  this  pay- 
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ment  was  not  made  for  some  four  months  after  the 
tax  was  due  and  payable.  We  are  of  opinion  that 
the  tax  bears  interest  from  the  date  when  payable, 
to  wit,  one  year  from  the  death  of  the  decedent;  and 
this  notwithstanding  the  impediments  in  the  way  of 
paying  over  the  whole  of  it,  such  as  the  pendency 
of  litigation,  the  scarcity  of  funds,  and  other 
causes. 

The  next  question  that  arises  is  as  to  the  liability 
of  the  estate  for  attorney's  fees,  and,  if  liable  at  all, 
for  what  amount. 

It  is  made  the  duty  of  the  county  court  clerk  to 
collect  the  tax,  and  for  that  purpose  he  is  by  the  act 
authorized  to  employ  an  attorney,  who  shall  have  a 
reasonable  fee  for  his  services,  to  be  paid,  in  addition 
to  the  tax,  by  the  party  liable  for  the  tax. 

It  appears  that  the  clerk  of  the  county  court  of 
Davidson  county  has  entered  into  an  agreement  with 
Thomas  B.  Johnson,  one  of  the  three  revenue  agents 
of  the  State,  whose  office  it  is  to  collect  back  or  de- 
linquent taxes,  to  look  after,  bring  suit  for,  and  col- 
lect such  inheritance  taxes  as  may  be  overdue. 

Mr.  Johnson  claims  that  he  has  the  right,  by  vir- 
tue of  his  office,  and  under  the  statute  defining  his 
duties,  to  look  after  and  collect  this  tax,  and  bring 
suit  therefor,  as  well  as  under  the  appointment  of 
the  county  court  clerk,  and  that,  under  the  statute, 
his  compensation  for  such  service  is  fixed  at  15  per 
cent,  upon  the  amount  of  tax  realized. 
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It  is  held  in  Zickler  v.  Union  Bank  &  Trust  Co., 
104  Tenn.,  281  (57  S.  W.,  341),  that  the  inheritance 
tax  law,  contained  in  chapter  174,  Acts  1893,  was  de- 
signed to  furnish  a  complete  system  of  taxation  upon 
the  subject  of  collateral  inheritance  taxes;  that  is,  a 
system,  in  and  of  itself,  to  be  executed  according  to 
the  provisions  of  that  act 

Under  these  provisions,  it  was  the  duty  of  the  coun- 
ty court  clerk  of  Davidson  county  to  have  collected 
this  tax,  and,  when  suit  became  necessary,  it  should 
have  be^n  brought  in  that  court;  and  the  clerk,  under 
the  act,  had,  the  authority  to  employ  an  attorney,  to  be 
paid  a  reasonable  compensation  for  his  services,  in 
that  court.  This  suit  was  not  brought  in  that  court, 
but  in  the  chancery  court  There  was,  however,  no 
demurrer  or  plea  to  the  jurisdiction,  and  we  hold 
that  it  could  be  maintained,  under  such  circum- 
stances, in  the  chancery  court 

But  it  must  be  conducted  and  treated  as  though  it 
had  been  brought  in  the  county  court,  and  in  ac- 
cordance with  the  provisions  of  the  act,  by  an  attor- 
ney employed  by  the  county  court  clerk  under  that 
act. 

The  suit  must  therefore  be  treated  as  if  brought 
by  Mr.  Johnson  under  his  employment  by  the  county 
court  clerk,  and  not  by  him  in  his  official  capacity 
of  State  revenue  agent. 

This  being  so,  he  would,  under  the  general  inherit- 
ance act,  be  entitled  to  a  reasonable  fee  in  the  court 
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below;  but  the  act  provides  only  a  fee  for  services 
in  the  county  court  to  such  attorney,  and  contem- 
plates that  on  appeal  to  the  circuit  court  it  shall  be 
looked  after  by  the  district  attorney,  and  in  the  su- 
preme court  by  the  attorney-general  and  reporter. 

The  court  is  therefore  of  opinion  that  Mr.  Johnson 
acted  under  his  employment  by  the  county  court  clerk, 
and  is  entitled  only  to  a  reasonable  fee  for  his  ser- 
vices in  the  chancery  court  below,  which  is  fixed  at 
5  per  cent,  upon  the  amount  of  tax  so  far  realized, 
and  that  may  hereafter  be  realized. 

This  fee,  however,  will  go  to  him  as  the  employed 
attorney  of  the  county  court  clerk,  to  be  paid  by  the 
parties  liable  for  the  tax,  but  will  constitute  no  part 
of  the  salary  provided  in  the  act  relating  to  State 
revenue  agents. 

Nor  will  the  1^4,000  taxes  recovered  in  this  suit,  or 
the  amount  hereafter  recovered,  be  treated  as  a  fund 
out  of  which  his  salary  of  $2,500  as  revenue  agent 
is  to  be  paid  by  the  comptroller.  In  other  words, 
the  inheritance  tax  collected  and  to  be  collected  out  of 
the  decedent^s  estate  will  be  treated  as  though  col- 
lected under  the  general  inheritance  law,  and  the  fees 
of  Mr.  Johnson,  of  5  per  cent.,  will  be  paid  to  him 
as  though  he  did  not  fill  the  office  of  revenue  agent  for 
the  State,  and  independent  of  his  salary  as  such 
agent,  just  as  they  would  be  to  any  other  attorney 
whom  the  county  court  clerk  might  see  fit  to  em- 
ploy. 
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The  decree  of  the  court  below  will  be  modified  as 
herein  indicated,  and  in  all  other  respects  affirmed, 
and  the  cause  is  remanded  to  the  court  below  for  fur- 
ther proceedings. 

The  costs  of  the  cause  will  be  paid  by  the  estate  of 
Mrs.  Furman. 
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B.  M.  Webb  v.  T.  J.  Fishbe.* 

{Nashville.     December  Term,  1902.) 

1.    JXTDGES.    Not  liable  in  damagres  for  corrupt,  malicious, 
wicked  and  oppreMive  judicial  acts. 

A  civil  action  for  damages  will  not  lie  against. a  judge  of  a 
court  of  superior  and  general  Jurisdiction,  as  a  chancellor 
holding  the  chancery  court,  for  his  judicial  acts  in  pro- 
nouncing and  entering  a  decree,  such  as  a  decree  of  dis- 
barment against  plaintiff  as  an  attorney  and  solicitor,  even 
though  it  be  alleged  in  the  declaration  that  such  acts  were 
done  corruptly,  maliciously,  wickedly  and  oppressively. 
iPoat,  pp.  702-710.) 

Cases  cited  and  approved:  Randall  v.  Brigham,  7  Wall.,  5^; 
Bradley  v,  Fisher,  13  Wall.,  335;  Scott  v,  Stansfleld,  3  L. 
R.  Exch.,  220;  Phllbrook  v.  Newman  (C.  C),  85  Fed.  Rep., 
139;  Williamson  v.  Lacy,  86  Me.,  80. 

Cases  cited,  distinguished  and  approved:  Hoggatt  v.  Bigley. 
6  Hum.,  237;  Cope  t;.  Ramsey,  2  Heisk.,  197. 

8.    SAMB.    This  rule  is  founded  upon  considerations  of  public 
policy. 

The  judge  performs  his  duty  to  the  public  by  doing  Justice  be- 
tween individual  litigants,  and  the  rule  exempting  him  from 
liability  to  civil  suit  for  his  judicial  acts  is  founded  upon 
the  weightiest  considerations  of  public  policy.  If  his  mo- 
tives could  be  challenged  and  Inquired  into  by  civil  action, 
he  would  be  at  the  mercy  of  unsuccessful  and  disappointed 
suitors  who  could  always  allege  malicious  or  corrupt  mo- 
tives, thereby  subjecting  him  to  harassing  and  vexatious 
litigation,  occupying  his  mind  and  time  with  the  defense  of 

*As  to  personal  liability  of  judge  for  judicial  acts,  see  note  to 
Austin  v.  Vrooman  (N.  Y.),  14  L.  R.  A.,  138. 
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his  own  interests,  lowering  the  dignity  of  the  high  office  which 
he  holds  in  trust  for  the  public  weal  and  trammeling  his  in- 
dependence, so  essential  to  a  pure  and  impartial  administrar 
tion  of  Justice.  Therefore,  as  said  by  Lord  Tenterden:  "In 
the  imperfection  of  human  nature  it  is  better  eyen  that  an 
individual  should  suffer  a  wrong  than  that  the  general  courts 
of  justice  should  be  impeded  and  fettered  by  constant  and 
perpetual  restraints  and  apprehensions  on  the  part  of  those 
who  administer  it."     (Post,  pp,  709-710.) 


FROM   DEKALB. 


Appeal  in  error  from  Circuit  Court  of  DeKalb 
County.    Jos.  C.  Higgins,  Judge. 

Webb  and  Cantrell,  for  Webb. 

Wade  and  Robinson,  for  Fisher. 

Mr.  Justice  M(\\lister  delivered  the  opinion  of  the 
Court. 

The  question  presented  upon  this  record  is  in  re- 
spect of  the  liability  of  a  judicial  officer  for  certain 
official  acts  which  are  alleged  to  have  been  done  op^ 
pressively,  maliciously  and  corruptly.  The  more  spe- 
cific allegations  of  the  declaration  are  that  the  de- 
fendant, T.  J.  Fisher,  as  chancellor  of  the  fifth  chan- 
cer}'  division  of  Tennessee,  decided  against  plaintiff 
the  cause  of  W.  H.  Cummings,  relator,  against  B.  M. 
Webb,  in  the  chancery  court  at  Smithville^  Tenn., 
in  which  a  decree  of  disbarment  was  made  and  en- 
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tered  against  plaintiff,  a  practicing  attorney  and 
counsel  and  solicitor  in  the  courts  of  said  State,  and 
that  said  decree  was  pronounced  corruptly,  malicious- 
ly, wickedly  and  oppressively.  There  are  other  al- 
l^ations  in  the  declaration,  which  are  not  neces- 
sary to  be  mentioned,  since  the  statement  already 
made  presents  the  real  case  as  made,  stripped  of  use- 
less verbiage  and  immaterial  recitals. 

To  this  declaration  defendant  filed  a  plea  of  not 
guilty. 

At  the  July  term,  1902,  defendant  asked  leave  of 
the  court  to  withdraw  his  plea  and  file  a  demurrer 
to  the  declaration,  assigning  for  cause  the  exemption 
of  a  judicial  officer  from  such  a  suit ;  but  this  motion 
was  disallowed. 

At  the  November  term,  1902,  the  presiding  judge, 
Hon  Joseph  C.  Higgins,  being  of  opinion  that  the 
declaration  stated  no  cause  of  action,  dismissed  the 
suit. 

Plaintiff  appealed,  and  has  assigned  errors. 

The  precise  question  with  which  we  are  now  con- 
fronted has  not  heretofore  been  decided  in  this  State, 
so  far  as  we  are  advised  by  any  reported  opinion. 

The  case  of  Hoggatt  v.  Biglcy,  6  Humph.,  237,  in- 
volved the  liability  of  a  justice  of  the  peace  for  acts 
done  in  his  official  capacity.  Judge  Green,  in  de- 
livering the  opinion  of  the  court,  said:  "The  only 
question  is  whether  the  justice  of  the  peace  had  juris- 
diction of  the  case  against  the  slave,  Jim,  whom  he 
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committed  to  prison;  for  it  is  not  contended  that  a 
judicial  officer  is  responsible  for  mere  arrors  of  judg- 
ment in  a  case  of  which  he  has  jurisdiction,  and  in 
which,  without  malice,  he  honestly  pronounces  what 
he  believes  to  be  the  judgment  of  the  law."  It  was 
not  contended  in  that  case  that  the  official  act  was 
done  maliciously  or  corruptly,  but  the  contrary  ap- 
peared. 

The  case  of  Cope  v.  Ramsey,  2  Heisk.,  197,  was  a 
bill  filed  by  the  next  friend  of  a  minor  against  the 
defendants,  as  justices  of  Warren  county,  to  hold 
them  personally  liable  for  a  sum  of  money  paid  into 
the  hands  of  the  clerk  of  said  court  in  CJonfederate 
money.  The  bill  charged  that  all  the  parties  defend- 
ant combined  and  confederated  together  to  cheat  and 
defraud  said  minor  in  this  transaction ;  but  the  court; 
found  there  was  no  proof  to  throw  suspicion  on  the 
defendants.  A  demurrer  was  incorporated  in  the  an- 
swer, which  assigned  that  defendants  were  not  respon- 
sible for  acts  done  in  a  judicial  capacity,  and  that  the 
bill  failed  to  charge  that  said  acts  were  done  with  a 
corrupt,  malicious  or  fraudulent  purpose.  Judge 
Sneed  said:  "If  they  [the  justices],  in  the  rendition 
of  the  order  complained  of,  have  done  the  complain- 
ants wrong  by  an  honest  error  of  judgment,  they  are 
not  responsible  for  it,  pecuniarily  or  otherwise.  But," 
continues  the  court,  "if  they  have  acted  corruptly, 
maliciously,  and  with  purpose  to  defraud  the  com- 
plainant of  his  rights,  then  in  an  appropriate  pro- 
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ceeding  they  are  responsible.  The  bill  does  not  make 
out  such  a  case.  It  does  not  impute  to  these  justices 
any  corrupt  or  dishonest  motive  touching  this  judicial 
act,  and  the  bill  is  therefore  demurrable. 

It  will  be  observed  that  the  rule  announced  in  the 
two  cases  last  cited  related  to  the  official  liability  of 
justices  of  the  peace,  who  are  held  exempt  when  the 
act  is  within  the  justices'  jurisdiction,  unless  it  is 
inspired  by  motives  of  malice  and  corruption. 

But  with  respect  to  courts  of  superior  and  general 
jurisdiction  a  different  rule  has  long  obtained. 

It  was  thus  announced  in  Randall  v.  BHgham,  7 
Wall.,  523  (19  L.  Ed.,  285),  viz. :  "Now,  it  is  a  gen- 
eral principle,  applicable  to  all  judicial  officers,  that 
they  were  not  liable  to  a  civil  action  for  any  judicial 
act  done  by  them  within  their  jurisdiction;  that  with 
reference  to  judges  of  limited  and  inferior  authority 
it  had  been  held  that  they  were  protected  only  when 
they  acted  within  their  jurisdiction;  that,  if  this  be 
the  case  with  respect  to  them,  no  such  limitation 
exists  with  respect  to  judges  of  superior  or  general 
authority;  that  they  were  not  liable  in  civil  actions  for 
their  judicial  acts,  even  when  such  acts  were  in  excess 
of  their  jurisdiction,  unless,  perhaps,  when  the  acts 
in  excess  of  jurisdiction  are  done  maliciously  or  cor- 
ruptly." 

But  in  the  case  of  Bradley  v.  Fisher,  13  Wall.,  335 
(20  L.  Ed.,  646),  it  was  held  that  the  qualifying  words 
were  incorrect,  and  that  judges  of  courts  of  superior 
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OP  general  jurisdiction  are  not  liable  to  civil  actions 
for  their  judicial  acts,  even  when  such  acts  are  in  ex- 
cess of  their  jurisdiction,  and  are  allied  to  have 
been  done  maliciously  or  corruptly.  "A  distinction," 
said  the  court,  "must  be  observed  l)etween  excess  of 
jurisdiction  and  the  clear  absence  of  all  jurisdiction 
over  the  subject-matter.  Where  there  is  clearly  no 
jurisdiction  over  the  subject-matter,  any  authority 
exercised  is  a  usurped  authority;  and  for  the  exer- 
cise of  such  authority,  when  the  want  of  jurisdiction 
is  known  to  the  judge,  no  excuse  is  permissible  But 
where  jurisdiction  over  the  subject-matter  is  invested 
by  law  in  the  judge,  or  in  the  court  which  he  holds, 
the  manner  and  extent  in  which  the  jurisdiction  shall 
be  exercised  are  generally  as  much  question  for  his 
determination  as  any  other  question  involved  in  the 
case,  although  upon  the  correctness  of  his  determina- 
tion in  these  particulars  the  validity  of  his  judgment 
may  depend." 

It  was  further  stated  in  that  case,  viz. :  "The  ex- 
emption of  judges  of  the  superior  courts  of  record 
from  liability  to  civil  suit  for  their  judicial  acts  ex- 
isting when  there  is  jurisdiction  of  the  subject-matter, 
though  irregularity  and  error  attend  the  exercise  of 
the  jurisdiction,  can  not  be  affected  by  any  consid- 
eration of  the  motives  with  which  the  acts  are  done. 
The  allegation  of  malicious  or  corrupt  motives  could 
always  be  made,  and,  if  the  motives  could  be  inquired 
into,  judges  would  be  subjected  to  the  same  vexa- 
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tious  litigation  upon  such  all^ations,  whether  the 
motives  had  or  had  not  any  real  existence  Against 
the  consequences  of  their  erroneous  or  irr^ular  ac- 
tion, from  whatever  motives  proceeding,  the  law  has 
provided  for  private  parties  numerous  remedies,  and 
to  those  remedies  they  must  in  such  cases  resort. 
But  for  malice  or  corruption,  in  their  action,  whilst 
exercising  their  judicial  functions  within  the  general 
scope  of  their  jurisdiction,  the  judges  of  these  courts 
can  only  be  reached  by  public  prosecutions  in  the 
form  of  impeachment,  or  in  such  other  form  as  may 
be  specifically  prescribed. 

In  this  country  the  judges  of  the  superior  courts 
of  record  are  only  responsible  to  the  people,  or  the 
authorities  constituted  by  the  people,  from  whom 
they  receive  their  commissions,  for  the  manner  in 
which  they  discharge  the  great  trusts  of  their  office 
If,  in  the  exercise  of  the  powers  with  which  they 
are  .clothed  as  ministers  of  justice,  they  act  with  par- 
tiality, or  maliciously,  or  corruptly,  or  arbitrarily, 
or  oppressively,  they  may  be  called  to  an  account  by 
impeachment,  or  suspended  or  removed  from  office. 
In  some  States  they  may  be  thus  suspended  or  re- 
moved without  impeachment  by  a  vote  of  the  two 
houses  of  the  legislature." 

As  said  in  Scott  v.  Stansfield,  3  L.  R.  Exch.,  220 : 
"This  provision  of  the  law  is  not  made  for  the  protec- 
tion or  benefit  of  a  malicious  or  corrupt  judge,  but 
for  the  benefit  of  the  public,  whose  interest  it  is  that 
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the  judges  should  be  at  liberty  to  exercise  their  func- 
tions with  independence  and  without  fear  of  conse- 
quences." Philbrook  v.  Newman  (O.  C),  85  Fed., 
139. 

In  the  Am.  &  Eng.  Ency.  T^w  (2d  Ed.),  vol.  17, 
p.  728,  it  is  said,  viz. :  "The  rule  is  well  established 
that  judges  of  courts  of  superior  or  general  juris- 
diction are  not  liable  to  civil  actions  for  their  ju- 
dicial acts,  even  where  such  acts  are  in  excess  of 
their  jurisdiction,  and  are  alleged  to  have  been  done 
maliciously  or  corruptly;"  citing  numerous  cases. 
The  only  cases  cited  as  holding  a  contrary  doctrine 
are  several  cases  from  Kentucky  and  two  cases  from 
Tennessee.  The  latter,  as  we  have  already  seen,  lay 
down  the  rule  with  respect  to  the  liability  of  jus- 
tices of  the  peace,  namely,  Cope  v.  Ramsey,  2  Heisk., 
197;  Hoggatt  v.  Bigley,  6  Humph.,  237. 

A  reason  for  a  different  rule  with  respect  to  the 
liability  of  justices  of  the  peace  may  be  found  in  the 
fact  that  under  our  constitution  they  are  not  liable 
for  crimes  and  misdemeanors  in  office,  or  removal  from 
office  for  cause  by  a  two-thirds  vote  of  the  general  as- 
sembly. They  are  made  liable  to  indictment  and  re- 
moval from  office  by  the  court  upon  conviction.  Arti- 
cle 5,  sec.  5,  Const.  1870 ;  Const.  1834,  art  5,  sec.  5. 

The  rule  exempting  judges  from  liability  for  ju- 
dicial acts  is  based  upon  the  consideration  that  the 
judge  represents  the  public.  If,  says  Mr.  Cooley,  the 
duty  which  the  official  authority  imposes  upon  an  offi- 
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cep  is  a  duty  to  the  public,  a  failure  to  perform  it,  or 
an  inadequate  or  erroneous  performance,  must  be  a 
public,  and  not  an  individual,  injury,  and  must  be 
redressed,  if  at  all,  in  some  form  of  public  prosecu- 
tion. The  duty  is  public,  and  the  end  to  be  accom- 
plished is  public.  The  individual  loss  results  from  the 
proper  or  improper  and  imperfect  performance  of  a 
duty,  for  which  his  controversy  is  only  the  occasion. 
The  judge  performs  his  duty  to  the  public  by  doing 
justice  between  individuals,  or,  if  he  fails  to  do  jus- 
tice between  individuals,  he  may  be  called  to  account 
by  the  State  in  such  form  and  before  such  tribunal 
as  the  law  may  have  provided.  But,  as  the  duty  neg- 
lected is  not  a  duty  to  the  individual,  civil  redress, 
as  for  a  civil  injury,  is  not  admissible.  This  is  onlj 
one  reason  for  judicial  exemption  from  individual 
suits.     Cooley  on  Torts,  380,  381. 

The  necessary  result  of  the  liability  would  be  to 
occupy  the  judge's  mind  and  time  with  the  defense 
of  his  own  interests.  The  effect  would  be  to  lower 
the  dignity  of  the  court.  Said  Lord  Tenterden,  viz. : 
"In  the  imperfection  of  human  nature  it  is  better  even 
that  an  individual  should  suffer  a  wrong  than  that 
the  general  courts  of  justice  should  be  impeded  and 
fettered  by  constant  and  perpetual  restraints  and  ap- 
prehensions on  the  part  of  those  who  administer  it." 
Quoted  in  Williamson  v.  Lacy,  86  Me.,  80  (29  Atl., 
943;  25  L.  R.  A.,  506). 


710  TENNESSEE  REPORTS.       [VoL  109 

Webb  V.   Fisher. 

These  principles  we  believe  to  be  sound,  and  apply 
in  the  present  instance. 

The  result  is  the  judgment  below  is  affirmed. 

Note.— The  decree  of  disbarment  was  reversed  by 
the  court  of  chancery  appeals  on  the  facts,  and  Mr. 
Webb  reinstated  as  an  attorney. 
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Omohundbo  v.  Elkins  et  al. 
(Nashville.     December  Term,  1902.) 

1.  TXITANTS  IN  OOKMON.    Entitled,    as  between    them- 
selves,  to  an  accounting  for  rents,  when. 

In  a  proceeding  for  partition,  or  sale  of  land  for  partition, 
OQtenants  wiho  have  not  received  their  proi^er  ehare  of  ren/ta 
are  entitled  to  an  accounting  against  one  of  their  number 
who  has  received  more  than  his  share,  and  the  excess  found 
to  have  been  collected  will  be  charged  against  the  share  of  the 
tenant  receiving  same  in  the  distribution  of  the  fund  or 
partition  of  the  proyerty.     (Post,  pp.  715-716.) 

Case  cited:    Tyner  v.  Penner,  4  I^ea,  469-473. 

2.  MOBTOAGB.    By  tenant  in  common,  prior  to  suit  for  par- 
tition, superior  to  claim  of  cotenant  for  rents. 

Where  a  mortgage  is  executed  upon  lands  by  a  tenant  in  com- 
mon, before  suit  for  partition  is  instituted,  the  lien  of  the 
motrtsage  thereunder  upon  the  interest  of  the  mortgageor  is 
eupenor  to,  an  •doverrides  the  right  of  a  ootenant  to  re- 
imbursement for  rents  collected  in  excess  of  his  share,  such 
right  being  a  mere  equity  that  arises  upon  the  filing  of  a 
bill  for  partition,  making  claim  for  reimbursement  upon 
proper  aUegations  In  respect  thereof.     (Post,  pp.  716-717.) 

Cases  cited:  Burns  v.  I>reyfus,  69  Miss.,  211;  Clark  v,  Hershy, 
52  Ark.,  473;  Brittiman  v.  Jones,  56  Ark.,  624;  Burch  v. 
Burch,  82  Ky.,  622;  Houston  v.  McCluney,  8  W.  Va.,  135; 
Welch  V.  Ketchum,  48  Minn.,  241;  Stover  v.  Cory,  53  Iowa, 
108. 


FROM  FRANKLIN. 


Appeal  from  Chancery  Court  of  Franklin  County. 
T.  M.  McCoNNBLL^  Chancellor. 
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Whittaker  &  HoRTON  and  J.  P.  Atkinson,  for 
Omohundro. 

Lynch  &  Lynch,  for  Elkins  et  al. 

•Mr.  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  facts  out  of  which  the  present  controversy 
arose  are  as  follows:  On  the  18th  day  of  August, 
1897,  the  defendant,  Overton  D.  Elkins,  conveyed  a 
lot  by  deed  in  trust  to  James  P.  Atkinson,  trustee, 
to  secure  a  debt  of  ipi25  in  favor  of  the  complainant^ 
O.  C.  Omohundro.  At  this  time  the  defendant  claim- 
ed to  be  the  owner  of  the  entire  interest  in  the  prop- 
erty, and  had  been  occupying  it  as  such  for  several 
years,  and  the  trust  deed  purported  to  convey  the 
whole  estate  therein.  However,  this  lot  was  really 
owned  by  him  in  common  with  his  two  sisters,  Cassa 
Elkins  and  Mary  Lou  Elkins,  and  his  brother,  Greorge 
W.  Elkins,  Jr.,  but  it  does  not  appear  that  when  Mr. 
Omohundro  took  his  trust  deed  he  had 'any  knowledge 
of  the  true  state  of  the  title,  or  any  notice,  further 
than  may  be  inferred  from  the  duty  resting  upon  all 
purchasers  to  investigate  the  source  of  the  title  about 
to  be  purchased.  Such  investigation  in  the  present 
case  would  have  disclosed  the  fact  that  the  title  was 
derived  by  inheritance  from  George  W.  Elkins,  Sr., 
the  father  of  the  defendant,  Overton  D.  Elkins,  and 
that  the  property  was  owned  by  him  and  his  sisters 
and  brother  as  tenants  in  common. 
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On  the  19th  day  of  February,  1898,  a  bill  was  filed 
in  the  chancery  court  at  Winchester  by  George  W. 
Elkins,  Jr.,  by  his  next  friend,  Peter  Turney,  against 
Overton  D.  Elkins,  Cassa  and  Mary  Lou  Elkins,  for 
the  purpose  of  selling  the  lot  in  question  for  division 
of  the  proceeds  among  the  four  owners^  and  for  hav- 
ing an  accounting  with  Overton  D.  Elkins  for  the 
rents  received  by  him,  it  being  alleged  that  he  had 
been  in  control  of  the  property  for  several  years,  and 
had  received  rents  in  excess  of  the  value  of  his  whole 
share  therein.  Such  proceedings  were  had  in  that 
case  as  that  a  sale  of  the  property  was  decreed,  and  the 
cause  was  referred  to  the  master  for  an  accounting 
with  Overton  D.  Elkins,  with  directions  to  report 
what  rents  he  had  received  or  should*  have  received 
while  in  charge  of  the  proi)erty.  The  master  made  his 
report,  and  the  chancellor,  modifying  the  report,  de- 
creed that  Overton  D.  Elkins  was  chargeable  with 
the  sum  of  $331.60  as  rents.  Pursuant  to  the  decree 
of  sale,  the  property  was  sold  at  the  price  of  $850, 
and  was  bid  in  by  Peter  Turney,  trustee,  for  the  other 
three  children.  In  confirming  the  sale  and  closing 
up  the  matter  the  chancellor  decreed  that  to  the  sum 
which  the  property  brought,  f850,  there  should  be 
added  the  total  rents  received,  making  the  sum  of 
11,181.20,  and  that  each  of  the  owners  was  entitled 
to  one  fourth  of  this  sum,  or  f 295.30.  He  further  de- 
creed that,  inasmuch  as  Overton  D.  Elkins  had  real- 
ized 1331.60  in  rents,  he  had  received  a  sum  in  excess 
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of  his  entire  share  of  the  aggregate  fund  made  up  of 
the  proceeds  of  sale  and  of  rents  collected,  and  he 
therefore  held  his  interest  extinguished.  The  chan- 
cellor directed  that  the  notes  executed  by  Peter  Tur- 
ney,  trustee  for  the  other  children,  should  be  can- 
celed,  and  confirmed  the  title  in  the  other  minor  chil- 
dren, the  two  sisters  and  the  brother  of  the  said  Over- 
ton D.  Elkins. 

This  decree  was  entered  at  the  June  term,  1899. 

On  the  10th  of  November,  1900,  the  bill  in  the 
present  case  was  filed  by  O.  C.  Omohundro  and  James 
P.  Atkinson,  trustee,  setting  out  the  forgoing  facts, 
and  charging,  among  other  things,  that  the  proceed- 
ings and  decrees  in  the  case  just  referred  to  were 
not  binding  upon  complainants.  It  was  further 
charged  that  one  of  the  decrees  in  that  case  had  au- 
thorized Peter  Tumey,  trustee,  to  sell  the  said  prop- 
erty of  the  minors,  as  trustee,  at  private  sale,  and 
that  in  accordance  with  this  direction  the  said  trus- 
tee, Peter  Tumey,  had  sold  the  property  to  Thomas 
Wells,  made  a  defendant  to  the  present  bill,  for  the 
sum  of  |850,  and  that  this  sum  was  in  course  of  pay- 
ment into  court  for  distribution  among  the  three 
claimants,  Cassa  and  Mary  Lou  Elkins  and  Oeorge 
W.  Elkins,  Jr.,  excluding  Overton  D.  Elkins  from 
any  share  therein.  Among  other  things,  not  neces- 
sary to  be  mentioned,  the  present  complainants  in- 
sisted in  their  bill  that  they  were  not  bound  by  the 
proceedings  and  decrees  in  the  case  referred  to  be- 
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tween  the  Elkins  heirs,  because  the  deed  in  trust 
was  executed  before  the  filing  of  the  bill  in  that 
case,  and  they  were  not  made  parties  to  that  bill. 
They  ask  that  the  decree  in  that  case  be  declared 
void  as  to  them,  that  the  land  be  sold  for  the  pur- 
pose of  effecting  a  division  among  the  four  owners, 
or  that  the  mortgage  or  trust  deed  be  foreclosed  by 
sale,  and  that  the  proceeds  of  the  sale  of  the  prop- 
erty be  divided  among  the  four  owners,  Overton  D. 
Elkins^  interest  being  subjected  to  the  said  trust  deed 
or  mortgage  of  the  complainants.  The  defendants 
insisted,  in  reply,  that  the  complainants  could  take 
only  such  interest  as  Overton  D.  Elkins  had,  that  this 
interest  was  extinguished  in  the  case  between  the 
Elkins  heirs,  and  that  the  complainants  were  bound 
by  the  adjudication  in  that  case. 

By  consent  of  parties  a  bond  was  taken  in  the 
cause  to  stand  in  the  place  of  the  mortgage  securi- 
ty, and  upon  the  hearing  the  chancellor  decreed  in 
favor  of  the  complainants,  rendering  judgment  in 
their  favor  against  Overton  D.  Elkins,  and  also 
against  the  bondsmen  for  the  amount  of  the  mort- 
gage debt  He  also  rendered  judgment  against 
Overton  D.  Elkins  individually  for  an  additional  sum 
of  ?25,  admitted  by  him  to  be  due. 

From  this  decree  the  trustee  for  the  minor  defend- 
ants, the  brother  and  the  sisters  of  Overton  D.  El- 
kins, prayed  and  obtained  an  appeal. 

The  question  of  law  presented  upon  these  facts  is 
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\>hether  the  rights  of  the  cotenants  of  Overton  I), 
Elkins  to  have  reimbursement  out  of  the  proceeds 
of  the  sale  of  the  common  ppoi)erty  are  superior  to  the 
rights  of  the  mortgagee  under  the  mortgage  or  trust 
deed  executed  before  the  partition  proceedings  were 
begun. 

This  question  must  be  answered  in  the  negative. 
While  it  is  true  that,  in  a  partition  proceeding,  those 
cotenants  who  have  not  received  their  proper  share 
of  rents  are  entitled  to  an  accounting  against  one  of 
their  number  who  has  received  more  than  his  share 
(Tyner  v.  Fenner,  4  Lea,  469-473),  and  some  of  the 
CBsm  (of  which  Hannan  v.  Oahom,  4  Paige,  336- 
343,  is  an  example)  base  this  right  upon  the  theory 
of  an  equitable  lien  as  between  the  tenants  in  common 
while  they  continue  to  hold  the  premises  in  common, 
still  we  think  the  weight  of  authority,  as  well  as  of 
reason,  supports  the  proposition  that,  whether  this 
right  existing  between  cotenants  be  properly  desig- 
nated as  a  mere  equity,  enforceable  upon  the  filing 
of  a  bill  for  partition,  or  as  an  equitable  lien,  it  can 
not  override  a  mortgage  executed  by  a  cotenant  on 
his  undivided  interest  in  the  land  prior  to  the  filing 
of  the  bill  for  partition.  Bums  v.  DreyfuSj  69  Miss., 
211  (11  South.,  107;  30  Am.  St.  Rep.,  539) ;  Clark  v. 
Hershy,  52  Ark.,  473-492  (12  S.  W.,  1077)  ;  Brit- 
timan  v.  Jones,  56  Ark.,  624-627  (20  S.  W.,  520) ; 
Burch  V.  Burch,  82  Ky.,  622 ;  Newhold  v.  8maH,  67 
Ala.,  326-331;  Houston  v.  McCluney,  8  W.  Va,  135; 
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Welch  V.  Ketchum,  48  Minn.,  241  (51  N.  W.,  113) ; 
Stover  V.  Cory,  53  Towa,  708  (6  N.  W.,  64).  Some 
of  these  cases  deny  the  existence  of  anj^  lien  what- 
ever, but,  if  we  assume  that  there  is  a  lien  at  all,  it 
could  only  be  a  creation  of  equity,  and  not  operative 
as  to  third  parties  until  the  filing  of  a  bill  for  par- 
tition making  claim  therefor  and  seeking  its  enforce- 
ment. 

Any  other  view  would  result  in  permitting  real  es- 
tate to  be  incumbered  by  secret  liens,  and  would 
greatly  embarrass  the  transfer  and  disposition  of 
such  property.  We  think  the  sounder  view  is  that  the 
right  to  reimbursement  in  the  character  of  case  we 
have  before  us  is  a  mere  equity  that  arises  upon  the 
filing  of  the  bill  for  partition,  making  proper  all^a- 
tions  in  respect  thereof,  and  making  claim  therefor. 

We  are  of  the  opinion,  therefore,  that  there  is  no 
error  in  the  decree  of  the  court  of  chancery  appeals, 
and  it  must  be  in  all  things  alffirmed,  with  costs. 
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L.  &  N.  R.  R.  Co.  V.  Voss. 
{Nashville.     December  Term,  1902.) 

1.  PRAOTICB.  OONTIHUAKCB.  To  defeat,  offer  to  admit 
statements  made  on  affldavit  as  testimony  of  absent 
witness,  insufficient. 

Where  an  application  baeed  upon  am  ai&dayit  showing  suffi- 
cient ground,  is  made  for  a  continuance  on  account  of  the 
absence  of  witnesses,  an  ofter  by  the  adversary  party  to  al- 
low the  statements  made  in  the  affldayit  to  be  read  on  the 
trial  as  the  testimony  of  the  absent  witness  is  insufficient  to 
defeat  the  right  to  a  continuance.  In  such  case,  in  order 
to  defeat  the  continuance,  there  must  be  an  admission  of 
the  truth  of  the  matters  which  it  is  claimed  could  be  proven 
by  the  absent  witness.     (Past,  pp.  719-722.) 

Cases  cited  and  approved:  State  v.  Baker,  13  Lea,  330;  Smith 
V,  Creason's  Exr.,  5  Dana,  298;  Maughmer  i;.  Bering,  46 
S.  W.  R.,  917;  Murphy  v.  Murphy.  31  Mo.,  322. 

2.  SAME.  SAMB.  Erroneous  refusal  to  gri^ant,  for  abeent 
witness,  cured  by  proof  of  same  facts  by  other  witnesses. 

Where  there  has  been  an  erroneous  refusal  to  grant  a  con- 
tinuance on  account  of  absent  witnesses,  and  during  the 
trial  the  party  seeking  the  continuance  was  able  to  pro- 
cure other  witnesses  by  whom  he  could  and  did  prove  the 
same  facts  to  which  it  was  claimed  the  absent  witness  would 
testify,  such  error  is  cured  and  rendered  innocuous.  (Post, 
pp.  722-723.) 

Cases  cited  and  approved:  Porter  v.  State,  3  Lea,  496;  Wo- 
mack  V.  State,  6  Lea,  146;  Rexford  v.  Pulley,  4  Baxt,  365-6. 


FROM   LAWRENCE. 


Appeal  in  error  from  the  Circuit  Court  of  Law- 
rence County.    Sam  Holding,  Judge. 
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George  T.  Hughes  and  W.  R.  King,  for  Railroad 
Company. 

Hamilton  Parks  and  J.  D.  Burch,  for  Voos. 

Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  is  an  action  for  personal  injuries,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error 
in  the  circuit  court  of  Lawrence  county,  resulting, 
on  a  trial,  in  a  verdict  and  judgment  against  the 
plaintiff  in  error,  which  it  has  brought  before  this 
court  for  review. 

When  the  case  was  called  for  trial  in  the  circuit 
court,  the  plaintiff  in  error  moved  the  court  for  a 
continuance  on  account  of  the  absence  of  three  wit- 
nesses, and  in  support  of  its  motion  presented  a  spe- 
cial aflSdavit,  stating  the  names  of  the  absent  wit- 
nesses, the  facts  which  plaintiff  in  error  expected 
to  prove  by  them,  and  all  other  facts  necessary  to 
constitute  an  afSdavit  showing  good  grounds  for  a 
continuance.  The  plaintiff  below,  conceding  that  the 
affidavit  stated  a  good  cause  for  a  continuance,  pro- 
posed to  agree  that  the  absent  witnesses  would  tes- 
tify as  stated,  and  that  the  affidavit  be  read  in  evi- 
dence in  behalf  of  the  plaintiff  in  error  on  the  trial 
of  the  case  as  the  depositions  of  those  witnesses,  and 
thereupon  the  court  refused  the  continuance,  and 
required  the  plaintiff  in  error  to  go  to  trial. 

This  action  of  the  court  is  e^ow  assigned  as  error. 
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the  contention  of  the  plaintiff  in  error  being  that  it 
was  entitled  to  have  its  witnesses  before  the  court 
and  jury  in  person,  and  tliat  nothing  short  of  a  di- 
rect and  absolute  admission  of  the  truth  of  the  facts 
which  it  claimed  its  witnesses  would  testify  to  would 
authorize  the  court  to  deny  it  this  right,  and  dis- 
allow its  application  for  a  continuance  of  the  case. 
This  contention  is  sound,  and  the  action  of  the  court 
in  requiring  plaintiff  in  error  to  go  to  trial  upon  the 
agreement  of  the  plaintiff  below  that  the  witnesses 
would  swear  as  stated  in  the  affidavit,  and  that  the 
affidavit  be  read  as  their  depositions,  was,  nothing 
else  appearing,  reversible  error.  The  plaintiff  in  er- 
ror had  the  right  to  have  its  witnesses  before  the 
court,  and  nothing  short  of  an  absolute  and  unquali- 
fied admission  of  the  truth  of  the  facts  proposed  to 
be  proven  by  the  absent  witnesses,  by  the  opposite 
party,  justified  the  court  in  refusing  the  continuance 
and  re(]uiring  the  plaintiff  in  error  to  go  to  trial. 

This  court,  in  a  case  involving  this  question,  com- 
luentiug  on  the  case  of  Goodman  v.  State,  Meigs,  195, 
holding  that  the  defendant  in  a  State  case  had  the 
right  to  have  his  witnesses  present,  notwithstanding 
an  offer  upon  the  part  of  the  State  to  admit  as  true 
what  was  proposed  to  be  proven  by  the  absent  wit- 
nesses, said :  "While  we  think  this  statement  perhaps 
goes  too  far,  when  it  is  assumed  that  the  agreement 
to  admit  that  the  facts  stated  are  true,  as  set  forth 
in  the  affidavit,  might  not  be  sufficient,  because  if 
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thus  admitted  they  could  not  be  disputed,  and  would 
stand  as  absolutely  conceded  for  all  the  purposes  of 
the  case,  yet  we  see  no  answer  to  the  argniment  when 
applied  to  a  case  like  the  present,  where  the  meager 
statement  of  an  affidavit  is  merely  agreed  to  stand 
as  the  testimony  of  the  witnesses  or  what  they  would 
swear  if  present.  In  a  case  like  the  present,  where 
the  witnesses  are  to  facts  that  tend  to  contradict  and 
impeach  the  testimony  of  witnesses  offered  by  the 
State,  all  must  concede  the  special  importance  of  hav- 
ing the  two  classes  of  witnesses  before  the  jury,  so 
that  their  personal  bearing,  their  intelligence  and 
means  of  knowing  the  facts,  and  freedom  from  bias, 
or  the  opposite,  may  be  seen  by  that  body.  A  de- 
fendant would  be  placed  at  a  disadvantage  that  might 
be  ruinous  to  his  case  by  losing  the  benefit  of  all  these 
elements  of  weight  in  giving  effectiveness  to  testimony 
we  have  stated — elements  conceded  by  our  law  to  be 
legitimate  matters  of  consideration  to  be  remarked  on 
by  the  trial  judge  in  giving  the  rules  to  a  jury  by 
which  to  test  the  value  of  the  testimony  of  witnesses 
deposing  before  them.  A  mere  written  statement  of 
what  witnesses  are  expected  to  swear,  as  contained 
in  an  affidavit,  has  no  one  of  these  elements  in  it,  and 
thus  the  defendant  is  deprived  entirely  of  them  by 
such  practice.  While  the  constitutional  provision 
that  the  defendant  4s  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor'  may  not  imperatively 
demand  their  presence  in  any  case,  yet  the  view  of 
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Judge  Reese  is  certainly  more  in  accord  with  the 
fair  implicationB  of  that  provision  than  the  opposite 
view.  It  would  ill  accord  with  the  spirit  of  that 
rights  where  the  witnesses  are  in  the  reach  of  the 
process  of  the  courts  if  the  defendant  is  compelled  to 
take  a  mere  written  statement  as  the  equivalent  of 
the  personal  presence  contemplated  by  the  use  of 
the  process  guaranteed  to  him  by  the  constitution." 
State  V.  Baker,  13  Lea,  330,  331. 

This  was  a  criminal  case,  but  .the  reason  for  the 
rule  applies  with  equal  force  to  civil  cases^  and  the 
rule  should  be  enforced  in  all  cases.  It  has  been  done 
in  other  jurisdictions.  Smith  v.  Creason's  Ex'rs,  5 
Dana,  298  (30  Am.  Dec.,  688;  Manighmer  v.  Berifig 
(Tex.  Civ.  App.),  46  S.  W.,  917;  Murphy  v.  Murphy, 
31  Mo.,  322. 

But  while  this  action  of  the  trial  judge  was  error, 
it  was  obviated  by  the  fact  that,  before  the  trial  was 
over,  the  plaintiff  in  error  was  able  to  obtain  other 
witnesses  by  whom  it  could  and  did  prove  the  same 
facts  it  asserted  it  could  prove  by  the  absent  wit- 
nesses, and  for  this  and  other  reasons  clearly  appear- 
ing in  the  record,  it  was  not  prejudiced  by  this  error 
of  the  court.  In  such  cases  the  error  is  cured,  and 
no  reversal  will  be  allowed,  as  the  merits  are  not  af- 
fected. Porter  v.  State,  3  Lea,  496 ;  Womack  v.  State, 
6  Lea,  152;  Rexford  v.  Pulley,  4  Baxt,  365,  366. 

In  the  Encyclopsedia  of  Pleading  and  Practice,  it 
is  said :    "A  party  can  not  avail  himself  of  an  error 
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of  the  court  in  refusing  to  grant  his  application  for 
continuance,  where  he  was  not  prejudiced  there- 
by. ..  .  The  appellate  court  will  not  reverse  the 
judgment  because  of  the  refusal  of  the  trial  court  to 
grant  a  continuance  on  account  of  the  absence  of  a 
witness,  where  the  party  on  the  trial  adduced  from 
other  sources  the  substance  of  the  allied  testimony, 
or  where  the  facts  were  proved  by  witnesses  for  the 
opposite  party,  or  where  the  witnesses  appeared  vol- 
untarily or  involuntarily  on  the  trial  and  could  have 
been  examined  or  actually  did  testify,  or  where  the 
party  otherwise  had  the  benefit  of  his  testimony,  or 
where  it  is  clearly  evident  that  the  testimony  of  the 
absent  witnesses  could  not  have  changed  the  result" 
Bncy.  of  PI.  &  Pr.,  vol.  4,  pp.  909,  910. 

The  assignment  of  error  is  therefore  overruled,  and 
the  judgment  of  the  circuit  court  affirmed,  with  costs. 
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Alexander  v.  Morris  ct  al. 

{Nashville.     December  Term,  1902.) 

1.  WBIT  OF  B&BOB.  May  be  prosecuted  by  gruardian  ad 
litem  of  penon  of  uneound  mind  in  forma  pauperis, 
when. 

Except  in  actions  for  false  impriaonment,  malicious  prosecu- 
tion and  slanderous  words,  a  guardian  ad  litem  of  any  idiot, 
lunatic  or  person  of  unsound  mind,  duly  appointed  by  any 
court  of  this  State,  may  prosecute  a  writ  of  error  to  cor- 
rect a  Judgment  against  his  ward,  without  giving  bond  and 
security  for  costs,  by  taking  and  subscribing  an  oath  that 
he  has  no  property  of  his  ward  out  of  which  to  bear  the  ex- 
penses of  such  action  and  that  he  verily  believes  that  his 
ward  is  entitled  to  the  redress  sought.     {Post,  pp.  725-726.) 

Act  construed:     Acts  of  1871,  ch.  111. 

Code  construed:     Sec  4929  (S);  3913  (M.  ft  V.). 

9.  SAKS.  Is  a  mode  or  form  by  which  suits  are  prose- 
cuted. 

While  the  statute,  in  express  terms,  provides  for  only  the  com- 
mencement and  prosecution  of  a  suit  upon  the  pauper  oath, 
yet  the  provision,  in  legal  contemplation,  embraces  all  pro- 
ceedings for  the  correction  of  errors,  such  as  appeals  or 
writs  of  error,  these  being  modes  by  which  suits  are  proee- 
cuted.     (Post,  p.  726.) 


FROM   WILSON. 


Appeal  and  writ  of  error  from  the  Chancery  Court 
of  Wilson  County.  J.  W.  Stout,  Chancellor. 
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R.  P.  McClain,  B.  J.  Tarveb,  J.  S.  Gribble  and 
DiSMUKES  &  Baskerville,  for  Alexander  et  als. 

Sbay  &  Seay  and  Geo.  W.  Boddie,  for  Morris. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

Complainant  brought  suit  in  the  chancery  court 
of  Wilson  county  against  J.  H.  Morris  and  A.  S. 
J.  Morris.  The  latter  being  of  unsound  mind,  J.  il. 
Morris  was  appointed  his  guardian  dd  litem. 

The  litigation  progressed  to  a  final  decree  aijainst 
J.  H.  Morris  individually  and  his  ward,  A,  S.  J.  Mor- 
ris, at  the  October  term,  1902.  An  appeal  was  prayed 
for  both  parties,  and  granted  to  J.  H.  Morris  upon 
his  taking  the  oath  prescribed  for  poor  persons.  A 
similar  oath  was  tendered  to  perfect  the  appeal  prayed 
for  the  non  compos,  but  was  refused  by  the  clerk  of 
the  court  below. 

The  decree  allowing  appeal  for  the  non  compos 
provided  only  for  an  appeal  on  giving  bond.  A  pe- 
tition is  now  presented  to  this  court  for  writ  of  er- 
ror for  the  non  compos  upon  condition  that  he  take 
the  pauper  oath  in  this  court,  which  oath  is  ten- 
dered with  the  petition  of  the  guardian  ad  litem. 

We  are  of  opinion  the  writ  of  error  prayed  for  by 
the  guardian  ad  litem  for  the  non  compos  should  be 
granted,  and  it  is  so  ordered.  The  statute  (Shan- 
non's Code,  sec.  4929)  provides  as  follows:  "Except 
for  false  imprisonment,  malicious  prosecution  and 


726  TENNESSEE  REPORTS.       [Vol.  109 

Alexander  y.   Morris. 

slanderous  words,  any  person  who  has  been  appointed 
by  any  court  of  this  State  the  guardian  of  any  idiot, 
lunatic  or  person  of  unsound  mind,  may  commence 
and  prosecute  an  action,  without  giving  bond  and  se- 
curity for  costs,  by  taking  and  subscribing  an  oath 
that  he  has  no  property  of  such  idiot,  lunatic  or  per- 
son of  unsound  mind,  out  of  which  to  bear  the  expense 
of  such  action,  and  that  he  verily  believes  that  such 
idiot,  lunatic  or  person  of  unsound  mind  is  justly 
entitled  to  the  redress  sought.*'  The  oath  filed  sub- 
stantially conforms  to  the  requirements  of  this  stat- 
ute, and  the  action  does  not  fall  within  the  excepted 
classes. 

It  is  true  the  statute  provides  in  express  terms  for 
only  the  commencement  and  prosecution  of  a  suit 
upon  the  pauper  oath,  but  this  embraces  all  proceed- 
ings for  correction  of  errors,  such  as  appeal  and  writ 
of  error,  as  these  are  modes  by  which  the  suit  is 
prosecuted. 

The  record  being  already  in  court  upon  the  appeal 
of  J.  H.  Morris  individually,  he  will  be  allowed  to 
prosecute  the  writ  of  error  as  guardian  ad  litem  on 
behalf  of  his  ward,  and  the  application  made  is 
granted. 
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Terminal  Company  v.  Jacobs. 
{Nashville.     December  Term,  1902.) 

1.  NUISANOE.  Boundhouse  for  storage  of  engines  is  not 
a  nuisance  per  se. 

A  roundhouse  of  large  capacity  for  the  storage  and  safe  keep- 
ing of  locomotive  engines,  erected  near  the  dwelling  of  an- 
other, is  not  Oif  itself  a  nuisance.     (Post,  pp.  733,  736.) 

8.  8AKB.  Landowner  can  not  avoid  liability  by  a  lease 
to  another,  where  the  very  existence  of  the  thing  let  is 
a  nuisance. 

Where  a  landowner  erects  or  creates  a  nuisance  upon  his 
land,  he  can  not  rid  himself  of  his  liability  arising  therefrom 
by  a  lease  of  the  property  to  another,  for  In  such  case  the 
Uabiliity  of  a  landowner  rests  upon  the  ground  that  the 
very  existence  of  the  thing  constitutes  a  nuisance,  the  re- 
sponsibility for  whic^  can  not  be  shifted  by  a  mere  letting  or 
contracting  with  another.*     {Post,  pp.  734-735,  736-737.) 

Cases  cited  and  approved:  Rosewell  v.  Prior,  2  Salk.,  459; 
s.  c,  12  Mod.,  639;  Swords  v.  Edgar,  59  N.  T.,  29;  Rex  v. 
Pedley,  1  Ad.  ft  El.,  822;  Marshall  v.  Cohen,  44  Ga.,  489; 
Irvine  v.  Wood,  51  N.  Y.,  224;  Chicago  v.  Robbins,  2  Black, 
418. 

8.  SAKB.  Same.  Where  the  nuisance  is  created  by  an 
improper  use  of  a  proper  structure,  the  lessee  alone  is 
liable,  and  not  the  landowner. 

Where  the  structure  or  work,  whatever  it  may  be,  is  not  of  it- 
self a  nuisance,  and  where  the  lease  is  general  in  its  charac- 
ter, if  the  use  of  such  structure  or  work  does  not  of  neces- 

'As  to  liability  of  landlord  to  third  persons  for  nuisance  on 
leased  premises,  see  note  to  Lee  v.  McLaughlin  (Me.)  26  L. 
R.  A.,  197. 
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sity  make  a  nuisance,  but  after  the  lease  it  is  used  by  the 
lessee  so  as  to  create  one,  the  lessee  alone  is  liable.  If  the 
landowner  lets  to  another  premlsea,  not  in  themselves  a 
nuisance,  but  which  may  or  may  not  be  used  by  the  lessee 
so  as  to  become  a*nuisance,  and  it  Is  entirely  at  his  option 
so  to  use  .them  or  not,  and  the  lessor  receives  the  same  rent, 
whether  they  are  so  used  or  not,  the  lessor  can  not  be  made 
responsible  for  the  act  of  his  leasee.     {Post,  pp.  735>736,  739.) 

Case  cited  and  approved :    Rich  v,  Basterfleld,  4  C.  B.,  783. 

4.  SAME.  Same.  Same.  Same.  Jury  to  pass  upon  quss- 
tion  whether  nuisance  was  created  necessarily  by  ordi- 
nary use,  or  by  Improper  use  of  the  lessee. 

Where  a  roundhouse,  or  other  building,  was  not  a  nuisance  at 
the  date  of  the  lease,  and  only  became  one  upon  its  use  by 
the  lessee,  the  liability  of  the  owner  would  depend  upon  the 
fact  to  be  passed  upon  by  the  jury  under  proper  instructions, 
whether  the  nuisance  complained  of  arose  necessarily  from 
its  ordinary  use  or  from  its  improper  use,  by  the  lessee.  In 
the  first  instance  he  would  be  liable,  and  in  the  second,  the 
lessee  alone  would  be  chargeable.  For  the  rule  is  that,  in 
order  to  charge  the  owner  of  the  premises,  the  nuisance  must 
necessarily  result  from  the  ordinary  use  of  the  premises  by 
the  lessee,  or  for  the  purposes  for  which  they  were  let; 
and  where  the  nuisance  is  created  by  the  improper  or  neg> 
ligent  use  of  the  premises  by  the  lessee,  he  alone  is  charge- 
able for  the  damages  resulting  therefrom.  (Post,  pp. 
737-738.) 

5.  Same.  Sams.  Same.  Same.  Bevsrsible  error  to  with- 
draw or  reject  evidence  of  lease  of  premises  to  another. 

In  an  action  against  the  landowner  to  recover  damages  on 
the  ground  that  a  structure  or  building  on  the  premises  is 
a  nuisance,  where  the  structure  or  building  is  not  of  itself  a 
nuisance,  or  the  nuisance  was  not  a  necessary  result  of  the 
construction  thereof,  it  is  reversible  error  to  withdraw  from 
the  jury  testimony  that  the  defendant  landowner  did  not 
control  or  operate  the  premises,  or  the  buildings  and  struc- 
tures thereon;  and  it  is  also  reversible  error  to  reject  a 
lease  contract  offered  as  evidence  to  show  the  facts  of  the 
lease.     {Post,  pp.  738-739.) 

Case  cited  and  approved:     Rich  v.  Basterfleld,  4  C.  B.,  783. 
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6.  EVIDBNOB.  Title  or  ownership  can  not  be  proved  by 
reputation,  when. 

In  an  action  against  the  owner  of  a  railroad  roundhouse  for 
damages  resulting  from  a  nuisance  created  by  the  alleged  im- 
proper location  and  operation,  or  management  thereof,  and 
by  the  incessant  noise  of  the  locomotive  engines  housed 
therein,  and  by  the  smoke,  gases,  cinders  and  soot  cast  off 
by  them,  where  the  defense  was  that  the  roundhouse  was  oc- 
cupied, managed  and  controlled  by  a  lessee  or  tenant  of  the 
defendant,  it  is  reversible  error  to  allow  the  plaintiff,  over 
the  defendant's  objection,  to  testify  that  said  engines  were 
by  general  reputation  the  property  of  the  defendant,  for  such 
•testimony  Is  Incompetent  to  prove  title.     (Post,  p.  739.) 

Gases  cited  and  approved:  Jones  v.  Jennings,  10  Humph.,  428; 
BernJand  v.  Beecher,  76  Oal.«  394. 

7.  NUISANCBS.  Damages.  Bvidence.  Brroneoue  admis- 
sion of  testimony  as  to  damage  to  fee  cured  by  proi>er 
instruction  to  Jury  that  damage  to  use  only  could  be 
considered. 

Where  the  owner  and  occupant  of  premises  sued  for  damages  re- 
sulting from  a  nuisance  created  by  the  improper  location 
and  operation  or  management  of  an  adjacent  railroad  round- 
house, it  is  error  to  admit  testimony  as  to  the  effect  of  the 
alleged  nuisance  upon  the  value  of  the  property  or  of  the 
fee;  but  where  the  trial  Judge  instructed  the  Jury  that  in 
the  assessment  of  damages,  should  they  find  for  the  plaintiff, 
they  might  consider  such  things  as  affected  the  use  of  plain- 
tiff's property  as  a  residence  or  home,  etc.,  considering  the 
discomforts,  annoyance,  etc.,  which  he  may  have  suffered 
from  the  alleged  nuisance,  the  objectionable  testimony  was 
practically  excluded  from  the  consideration  of  the  Jury,  and 
the  erroneous  admission  thereof  was  rendered  harmless. 
(Post,  pp.  739-740.) 

Cases  cited  and  approved:     Railroad  v.  Church,  108  U.  S.,  317. 

8.  NUISANCB.  Corporations.  Charter  rights.  Corporation 
is  not  exempt  firom  liability  for  nuisances  created  by  its 
improper  use  of  roundhouse,  authorized  by  its  charter. 

A  corporation  authorized  by  its  charter  to  acquire  and  hold  at 
such  places  as  it  shall  find  expedient,  all  necessary  real  estate 
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on  which  to  construct,  operate  and  maintain  terminal  rail- 
road facilities,  appurtenances  and  accommodations,  in  select- 
ing a  place  for  its  roundhouse,  acts  in  a  private  capacity,  and 
is  responsible  for  the  injurious  consequences  which  may  re- 
sult from  its  improper  use  by  it,  for  its  charter  gives  it  no 
right  to  enjoy  its  property  at  the  expense  of  another's  prop- 
erty, and  in  this  respect  it  stands  no  higher  than  an  individ- 
ual, and  is  entitled  to  no  superior  rights  or  immunities^  and 
such  charter  right  is  no  defense  in  an  action  against  it  for 
damages  resulting  from  a  nuisance  created  by  it  in  the  im- 
prorpar  use  of  its  roundhouse  anti  engines.  (Post,  pp. 
740-743.) 

Cases  cited  and  approved:  Hill  i;.  Asylum,  L.  R.,  4  B.  Div., 
433;  Truman  v.  R.  R.,  25  Oh.  Div.,  423;  Beseman  t?.  R.  R. 
(N.  J.  Sup.).  13  Atl.  Rep.,  167;  R.  R.  v.  Church.  108  U.  S., 

*    317;  Cogswell  v,  R.  R.,  103  N.  Y.,  10. 


Oorporations.     Maxim    applicable  to   corpora- 
tions as  well  as  to  indiTiduals. 

The  maxim,  "So  use  your  own  as  not  to  injure  another's  prop- 
erty," will  be  applied  to  a  corporation  as  well  as  to  an  in- 
dividual.    {Post,  p.  741.) 


FROM  DAVIDSON. 


Appeal  in  error  from  Circuit  Court  of  Davidson 
County.    J.  A.  Cartweight,  Judge. 

Smith  &  Maddin,  for  Terminal  Company. 

Anderson  &  Grisham  and  A.  E.  Ewing,  Jr.,  for 
Jacobs. 

Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 
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This  action  was  instituted  by  the  defendant  in  er- 
ror^ who  owned  and  was  in  possession  of  a  house  and 
lot  on  Magazine  street,  in  Nashville,  to  recover  dam- 
ages claimed  to  have  been  done  to  her  property  by 
the  plaintiff  in  error  by  the  alleged  improper  loca- 
tion of  its  roundhouse,  and  in  its  operation  or  man- 
agement, in  that  the  locomotives  housed  in  it  from 
day  to  day  greatly  annoyed  her  by  their  incessant 
noise,  and  also  cast  off  dense  volumes  of  smoke  and 
great  quantities  of  gases,  cinders  and  soot,  which  were 
blown  into  and  upon  the  premises  of  the  defendant 
in  error,  inflicting  serious  injury  upon  her  household 
furniture,  destroying  vegetation  in  her  yard,  and  im- 
pregnating the  atmosphere,  so  as  to  make  her  prop- 
erty practically  uninhabitable. 

The  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  below,  and  the  case  is  now  before  us  on 
various  assignments  of  error. 

In  order  to  a  proper  understanding  of  these  as- 
signments, it  is  necessary  to  state  that  on  the  21st 
of  March,  1893,  the  Louiville  &  Nashville  Terminal 
Company  was  granted  a  charter  of  incorporation  by 
the  State  of  Tennessee,  by  which  it  was  authorized 
"to  acquire  and  hold  in  this  or  any  other  State,  at 
such  place  or  places  as  shall  be  found  by  it  expedient," 
all  necessary  real  estate,  "on  which  to  construct,  oper- 
ate and  maintain  passenger  stations,  .  .  .  ofSce 
buildings,  sheds  and  storage  yards,  .  .  .  round- 
houses and  machine  shops,     .     .     .     main  and  side 


I 

732  TENNESSEE  REPORTS.        [VoL  109 

Terminal  Co.   v.  Jacobs. 


trackBy  .  .  .  and  other  terminal  railroad  facili- 
ties, appurtenances  and  accommodations  suitable^'  to 
enable  the  company  to  perform  promptly  the  work 
of  receiving,  delivering  and  transferring  all  passen- 
ger and  freight  traffic  and  otherwise  discharging  the 
duties  and  exercising  the  powers  contemplated  or 
given  in  the  charter.  Among  the  powers  so  granted 
was  that  to  "lease  to  any  railroad  company  or  rail- 
road companies  its  freight  and  passenger  depot  or 
station  and  its  other  terminal  facilities  at  any  place 
where  the  line  or  lines  of  said  railroad  company  or 
companies  may  terminate  or  through  which  they  may 


Acting  within  its  charter,  the  plaintiff  in  error  pro- 
ceeded to  acquire  real  estate  in  tjie  city  of  Nashville, 
and  to  construct  upon  it  a  terminal  station,  including 
a  roundhouse  of  large  capacity  for  the  storage  and 
safe-keeping  of  locomotive  engines,  and  afterwards, 
on  the  15th  of  June,  1896,  it  executed  a  lease  for  the 
term  of  999  years  of  all  of  its  terminal  property  to 
the  Louisville  &  Nashville  Railroad  Company  and  the 
Nashville,  Chattanooga  &  St.  Louis  Railway,  reserv- 
ing to  itself  an  annual  rent  therefor,  and  at  once 
turned  over  its  entire  holdings  to  the  possession  and 
use  o£  the  lessees.  Since  the  time  of  said  lease,  so  far 
as  the  record  shows,  the  plaintiff  in  error  has  exer- 
cised no  control  over  the  roundhouse,  or  any  other 
part  of  the  terminal  property.  On  the  contrary,  it 
affirmatively  appears  that  the  whole  has  been  under 
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the  control  of  the  two  railroads,  and  their  engines 
have  occupied  the  roundhouse;  and  whatever  nuisance 
may  have  been  committed,  so  far  as  defendant  in  er- 
ror is  actively  concerned,  has  been  by  them. 

Without  going  into  detail  as  to  the  evidence,  it 
may  be  assumed  that  the  verdict  of  the  jury  settled 
conclusively  that  by  reason  of  the  proximity  of  the 
roundhouse  to  the  dwelling  of  the  defendant  in  error, 
she  suffered  great  discomfort  from  the  noise  made 
in  the  incoming  and  outgoing  of  the  engines  of  these 
railroad  companies,  and  loss  as  well  as  inconvenience, 
from  the  smoke,  soot,  cinders,  and  gases  emitted  by 
these  engines.  The  fact  is,  the  trial  judge  withdrew  by 
his  charge  from  the  consideration  of  the  jury  every 
issue  of  fact  save  this:  Was  the  operation  of  the 
roundhouse  a  nuisance?  By  their  verdict,  the  jury 
have  answered  that  it  was. 

It  was  not  insisted  in  the  court  below,  nor  is  it 
here,  that  the  roundhouse  was  per  se  a  nuisance. 
Nor  could  such  insistence,  if  made,  be  sustained. 
The  contention,  instead,  was,  and  is,  that,  having 
erected  this  building  for  the  very  use  to  which  it 
was  applied,  and  such  use  having  proved  to  be  a  nui- 
sance, the  Louisville  &  Nashville  Terminal  Company 
is  liable  for  the  resulting  damage  to  the  property 
of  the  defendant  in  error,  nowithstanding  the  lease. 
In  other  words,  the  insistence  is  that  the  erection  of 
this  building  for  the  very  use  to  which  it  was  sub- 
sequently applied  makes  the  terminal  company  lia- 
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ble  for  the  alleged  subsequent  wrong  of  the  lessees 
upon  the  ground  that  its  leasing  was  an  implied  war- 
rant or  consent  on  its  part  to  these  lessees  to  appro- 
priate it  to  such  wrongful  use.  This  was  the  view 
taken  by  the  trial  judge.  As  to  this  he  said  to  the 
jury:  "If  the  proof  shows  that  such  construction 
and  leasing  of  the  roundhouse  of  the  defendant  was 
for  the  very  purpose  for  which  it  was  operat- 
ed, ..  .  and  if  the  proof  further  shows  that  in 
its  operation  a  nuisance  was  committed,  and  that 
plaintiff  had  thereby  suffered  hurt>  worry  and  dis- 
comfort, inconvenience  and  damage,  so  as  to  injure 
the  use  of  her  property,  then  the  defendant  is  liable** 
This  view  of  the  law  is  emphasized  by  being  repeated 
at  least  in  two  other  paragraphs  of  the  charge. 

There  is  no  doubt  that,  should  a  landowner  erect 
or  create  a  nuisance  upon  his  land,  he  can  not  rid 
himself  of  liability  arising  therefrom  by  a  demise  of 
the  property  to  another.  This  was  laid  down  as 
early  as  Roseuoell  v.  Prior,  2  Salk.,  459  (S.  O.  12 
Mod.,  639),  where  it  is  said  that:  "Before  his  as- 
signment over  he  was  liable  to  all  consequential  dam- 
ages, and  it  is  not  in  his  power  to  discharge  himself 
by  granting  it  over,  more  especially  where  he  grants 
it  over  reserving  rent,  whereby  he  agrees  with  the 
grantee  that  the  nuisance  may  continue  and  has  a 
recompense,  viz.,  the  rent  for  the  same." 

This  rule  has  been  applied  in  the  case  of  the  owner 
of  a  pier,  who  leased  it  in  a  dangerous  condition 
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{Swords  V.  Edgar,  59  N.  Y.,  29  [17  Am.  Rep.,  295] ), 
and  of  a  landowner  who  let  out  his  premises  to  be 
used  as  a  bawdy-house,  and  of  one  who  constructs 
upon  his  lot  vaults,  the  necessary  use  of  which  cre- 
ates a  nuisance  {Rex  Y.Pedley,  lAd.  &E1.  (K.  B.), 
822;  Marshall  v.  Cohen,  44  Ga.,  489  [9  Am. 
Rep.,  170]),  or  if  one  who,  by  the  negligence 
of  his  contractor,  leaves  a  dangerous  excava- 
tion near  a  highway  {Irvine  v.  Wood,  51  N. 
Y.,  224  [10  Am.  Rep.,  603]),  or  in  a  side- 
walk in  a  city  {Chicago  v.  RoVbins,  2  Black,  418 
[17  L.  Ed.,  298]).  In  such  cases  the  liability  of  the 
landowner  rests  upon  the  ground  that  the  very  ex- 
istence of  the  thing  constitutes  a  nuisance,  the  re- 
sponsibility for  which  can  not  be  shifted  by  a  mere 
letting  to  or  contracting  with  another. 

But  on  principle  it  would  seem  to  be  otherwise 
where  the  structure  or  work,  whatever  it  may  be,  was 
not  of  itself  a  nuisance,  and  where  the  letting  was 
general  in  its  character.  In  such  case,  if  the  use  of 
such  structure  or  work  does  not  ex  necessitate  make 
a  nuisance,  but  after  the  letting  it  is  used  by  the  ten- 
ant so  as  to  create  one,  then  the  tenant  alone  should 
be  liable. 

This  limitation  upon  the  general  rule,  which  fixes 
liabilii^  upon  the  landlord  for  a  nuisance  on  his  prem- 
ises has  been  presented  in  many  cases,  but  in  none 
with  more  force  than  in  the  leading  case  of  Rich  V. 
Basterfield,  4  C.  B.,  783,  which  went  far  in  overturn- 
ing the  authority  of  The  King  v.  Pedley,  1  Ad.  &  El. 
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(K.  B.),  822.  This  latt^  case  held  that  if 
a  landlord  erect  a  building  of  whidi  the 
occnpation  is  likely  to  produce  a  nuisance., 
or  if  he  let  a  building  which  requires  par- 
ticular care  to  prevent  the  occupation  from  bec<Mn- 
ing  a  nuisance,  and  the  nuisance  occurs  for  mnt  of 
such  care  on  the  part  of  the  tenant*  then  the  land- 
lonl  is  responsible.  But  in  Rich  t.  Ba^terfield,  sapnu 
the  previous  cases  involving  this  question  were  re- 
viewedy  and  the  sound  conclusion  was  announced  that, 
if  the  landlord  lets  premises^  not  in  themselves  a  nut- 
sauce,  but  which  may  or  may  not  be  used  by  tiie  tenant 
so  as  to  become  a  nuisance,  and  it  is  entirely  at  the 
option  so  to  use  them  or  not^  and  the  landlord  re- 
ceives the  same  rent,  whether  they  are  so  used  or  not, 
the  landlord  can  not  be  made  responsible  for  the  act 
of  his  tenant. 

In  the  present  case,  while  the  roundhouse  was  erect- 
ed near  the  house  of  the  defendant  in  error  for  the 
housing  of  engines,  yet  it  was  not  in  itself  a  nuisance. 
Whether  it  became  one  depended  alone  upon  the  will 
of  the  lessees.  It  was  not  incumbent  upon  them  t^ 
use  it  for  storing  their  engines.  In  addition,  the 
record  tends  to  show  that,  even  if  the  lessees  saw 
proper  to  appropriate  this  building  to  that  purpose, 
they  might  have  moved  their  engines  in  and  out  of  it 
by  employing  wood  and  hard  coal,  which  would  have 
reduced  the  injury  to  defendant  in  error,  if  any,  to  an 
inappreciable  extent. 

What  has  been  said  may  be  here  repeated :    If  the 
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roundhouse  was  a  nuisance  at  the  date  of  the  lease, 

-  •  then  the  landlord,  by  his  contract  of  leasing,  could  not 
>-  have  avoided  liability.  But  inasmuch  as  it  was  not 
»  then  a  nuisance,  and  only  became  one  upon  its  use 
--  by  the  tenant,  we  think  the  liability  of  the  landlord 
n:             would  depend  upon  the  fact,  to  be  passed  on  by  the 

-  ^  jury  under  proper  instructions,  whether  the  nuisance 
•r  complained  of  arose  necessarily  from  its  ordinary  use^ 
^  *             or  from  its  improper  use  by  the  tenants.     In  the  first 

instance  he  would  be  liable,  and  in  the  second  the 
tenant  alone  would  be  chargeable.  2  Wood  on  Nui- 
sance (3d  Ed.),  sec.  827.  This  author,  in  the  same 
section  of  the  valuable  work  just  cited,  says:  "The 
rule  may  be  stated  as  the  result  of  the  authorities  to 
be  that,  in  order  to  charge  the  landlord,  the  nuisance 
must  necessarily  result  from  the  ordinary  use  of  the 
premises  by  the  tenant,  or  for  the  purpose  for  which 
^  they  were  let;  and  where  the  ill  results  flow  from  the 

improper  or  negligent  use  of  the  premises  by  the  ten* 
ant,  or,  in  other  words,  where  the  use  of  the  prem- 
ises may  or  not  become  a  nuisance  according  as 
the  tenant  exercises  reasonable  care  or  uses  the  prem- 
ises negligently,  the  tenant  alone  is  chargeable  for 
damages  arising  therefrom."  To  the  same  effect  is 
Taylor  on  Landlord  and  Tenant,  vol.  1,  sec.  175. 

The  trial  judge  failed  in  the  clause  above  given,  as 
well  as  in  other  portions  of  his  charge,  already  refer- 
red to,  to  make  this  essential  distinction,  the  effect  of 
which  was  to  say  to  the  jury  that  the  plaintiff  in  er- 

CAt60  1-24 
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por  was  responBible  for  the  nuisance  which  the  record 
tended  to  show  its  tenants  committed,  whether  such 
nuisance  resulted  from  a  proper  or  improper  use  of  the 
roundhouse  by  these  tenants. 

In  another  view  it  is  apparent  this  instruction  was 
hurtful  to  plaintiff  in  error.  As  has  already  been 
stated,  the  trial  judge  greatly  narrow^ed  the  scope  of 
the  jury^s  investigation.  He  said  to  them:  "The 
question  for  you  to  determine  is  one  of  fact,  namely, 
was  the  operation  of  the  roundhouse,  as  carried  on, 
a  nuisance?  If  not,  the  defendant  is  not  liable,  but 
if  in  its  operation  .  .  .  the  plaintiff  has  suffered 
hurt,  annoyance,  discomfort,  inconvenience,  and  dam- 
age,    .     .     .     then  the  defendant  is  liable." 

Abounding  as  the  record  did  in  evidence  that  the 
defendant  in  error  had  suffered  hurt,  annoyance,  etc., 
from  the  occupation  and  use  of  the  roundhouse,  un- 
der this  instruction  the  jury  could  not  do  otherwise 
than  return  a  verdict  for  the  defendant  in  error,  and 
this  in  spite  of  the  fact  that  under  a  proper  direction, 
as  indicated  above,  they  might  have  found  that  such 
operation  was  not  the  necessary  result  of  the  construc- 
tion of  the  roundhouse,  and  that  plaintiff  in  error  in 
no  way  gave  its  consent  to  this  method  of  use  or  oc- 
cupation. 

There  are  some  other  assignments  of  error  which 
will  be  briefly  disposed  of. 

First.  The  trial  judge  was  in  error  in  withdrawing 
from  the  jury  so  much  of  the  testimony  of  E.  C.  Lewis 
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as  went  to  show  that  the  plaintiff  in  error  did  not  con- 
trol or  operate  the  roundhouse  in  question ;  and  also 
in  declining  to  let  go  to  the  jury  the  lease  made  by 
the  terminal  company  to  the  Louisville  &  Nashville 
Railroad  and  to  the  Nashville,  Chattanooga  &  St 
Louis  Railway;  for,  as  has  already  been  shown,  if  the 
nuisance  created  by  the  railroad  companies  was  not 
the  necessary  result  of  the  construction  of  the  round- 
house, and  it  was  committed  by  these  companies,  it 
was  essential  to  the  proper  defense  of  the  plaintiff  in 
error  that  the  jury  should  understand  the  exact  rela- 
tionship of  the  terminal  company  to  those  companies. 
Rich  V.  Basterfield,  supra. 

Second.  It  was  also  error  in  the  trial  judge  to  per- 
mit the  witness  Mrs.  Jacobs,  over  the  objection  of  the 
plaintiff  in  error,  to  state  that  the  engines,  which  it  is 
alleged  committed  the  nuisance  complained  of,  by  gen- 
eral reputation,  belong  to  the  terminal  company. 
Such  testimony  is  incompetent  to  prove  title.  Jones 
y.  Jennings,  10  Kumph.y  428;  Berniaud  v.  Beecher, 
76  Cal.,  394  (18  Pac,  598.) 

Third.  The  trial  judge  improperly  let  to  the  jury 
certain  testimony  as  to  the  effect  of  the  alleged  nui- 
sance upon  the  value  of  the  property  or  of  the  fee;  but 
this  testimony  was  practically  excluded  from  the  con- 
sideration of  the  jury  by  his  charge,  when  he  told  them 
that  in  the  assessment  of  damages,  should  they  find 
for  the  plaintiff,  they  might  look,  among  other  things, 
to  such  as  occurred  to  the  use  of  her  property  as  her 
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residence  or  home^  etc.,  taking  into  consideration  in 
snch  assessment  the  discomfort,  annoyance,  etc.,  which 
she  may  have  suffered  from  smoke,  etc.  There  was 
no  error  in  this  instruction.  Baltimore  &  P.  R.  R. 
V.  Fifth  Baptist  Church,  108  U.  S.,  317  (2  Sup.  Ct., 
719,  27  L.  Ed.,  739). 

Fourth.  It  is  assigned  for  error  that  the  court  be- 
low declined  to  give  the  following  request:  "That^  if 
the  proof  shows  that  the  defendant  built  the  terminal 
roundhouse  and  yards  for  the  purposes  for  which  the 
proof  shows  they  have  since  been  operated,  and  that  in 
the  operation  of  them  the  defendant  or  its  lessees  em- 
ployed the  best  and  most  skillful  locomotive  engin- 
eers, and  had  them  instructed,  by  a  person  skilled  in 
the  operation  of  such  engines,  as  to  how  to  use  them 
so  as  to  produce  as  little  smoke  as  possible,  using  such 
fuel  as  is  ordinarily  used  for  such  purposes  by  the  best 
railroads  in  the  country,  and  that  under  the  circum- 
stances above  set  out,  in  operating  said  engines,  dam- 
age resulted  to  the  plaintiff  from  smoke  or  soot,  etc., 
necessarily  issuing  from  the  engines,  or  noises  neces- 
sarily resulting  from  the  operation  of  its  engines,  then 
in  that  case,  neither  the  defendant  nor  ItB  lessees 
be  liable  in  this  action." 

It  will  be  observed  in  the  excerpts  from  the  charter 
made  in  an  early  part  of  this  opinion  that  no  location 
is  fixed  for  the  property  to  be  acquired  for  terminal 
purposes.  The  State  thus  left  not  only  the  selection 
of  the  property  to  be  so  used  to  the  will  of  the  corpora- 
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tion,  but  the  fixing  of  the  site  of  the  roundhouse  with- 
in the  limits  of  the  property. 

This  being  so,  there  is  no  warrant  for  the  conten- 
tion that  a  reasonable  use  of  this  roundhouse  would 
protect  the  company,  if  otherwise  liable,  against  a 
claim  for  compensation  made  by  one  whose  property 
had  been  injured  by  such  use.  In  such  a  case  its 
charter  would  give  it  no  right  to  enjoy  its  property 
at  the  expense  of  another,  and  to  it  would  be  ap- 
plied, as  to  an  individual,  the  maxim,  "fific  utere 
tuo  alienum  nan  laedasJ' 

To  a  claim  for  exemption  from  liability  rested  on 
a  charter  right,  the  answer  may  be  properly  made  that 
the  State  has  not  authorized  the  wrong  complained 
of,  and  in  locating  its  roundhouse  so  that  the  injury 
necessarily  resulted  to  the  adjacent  landowner  it  did 
so  at  its  peril. 

Even  in  England,  though  the  general  rule  is  that, 
when  Parliament  has  authorized  the  construction  of 
such  a  work  at  a  particular  place  where  its  use  would 
constitute  a  nuisance  at  common  law,  no  compensa- 
tion could  be  claimed  in  respect  to  injury  to  private 
rights,  apart  from  a  negligent  use,  unless  provided  for 
in  the  act.  To  avoid  liability  it  is  held  that  statu- 
tory sanction  sufficient  to  justify  the  creation  of  a 
nuisance  must  be  express,  or  must  arise  by  necessary 
implication.  Hill  v.  Managers  of  the  Metropolitan 
Asylum  Dist.,  L.  R.  4  Queen's  Bench  Div.,  433,  was 
an  action  brought  by  adjacent  property  owners  to  re- 
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cover  damages  "in  respect  of  and  to  obtain  an  in- 
junction against  the  recurrence  of  what  the  plaintiffs 
allied  to  be  a  nuisance  affecting  their  rights  by 
the  erection  and  maintenance"  of  an  asylum  for  the 
reception  of  smallpox  patients.  One  of  the  defenses 
of  the  managers  to  the  action  was  that  the  erection 
and  maintenance  of  the  asylum  was  under  the  di- 
rection of  the  local  government  board,  which  derived 
its  authority  from  an  act  of  Parliament.  To  this  de- 
fense Pollock,  B.,  said :  "There  are  no  provisions  in 
that  act  requiring  them  to  build  the  very  hospital,  and 
on  the  very  site,  and  to  carry  it  on  in  the  very  man- 
ner in  which  it  was  carried  on,"  and,  this  being  so, 
"it  can  not  be  supposed  that  the  legislature  armed 
them  with  an  option  so  to  perform  their  duty  as  to 
create  or  not  to  create  a  nuisance  affecting  the  rights 
of  others."  This  case  went  by  appeal  to  the  House  of 
Lords,  and  is  reported  in  L.  R.  6  Appeal  Cases,  193. 
There  separate  opinions  were  delivered  by  Lord  Chan- 
cellor Selbome,  Lord  Blackburn,  and  Lord  Watson, 
concurring,  however,  in  sustaining  the  rule  announc- 
ed by  Pollock,  B.  In  the  course  of  the  opinion  of 
Lord  Watson  this  strong  language  is  used :  "Where 
the  terms  of  the  statute  are  not  imperative,  but  per- 
missive, when  it  is  left  to  the  discretion  of  the  per- 
sons empowered  to  determine  whether  the  general 
powers  committed  to  them  shall  be  put  into  execution 
or  not,  I  think  the  fair  inference  is  that  the  legisla- 
ture intended  that  discretion  to  be  exercised  in  strict 
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conformity  with  private  rights,  and  did  not  intend  to 
confer  license  to  commit  nuisance  in  any  place  which 
might  be  selected  for  the  purpose."  The  case  of 
Truman  v.  London,  B.  &  8.  C\  By.  Co.,  L.  R.  (25  Ch. 
Div.,  423),  is  of  like  import. 

But,  over  and  beyond  this,  we  think  this  corpora- 
tion, in  selecting  a  place  for  its  roundhouse,  acted  in 
a  private  capacity,  and  is  responsible  for  the  injuri- 
ous consequences  which  may  result  from  its  use.  This 
is  the  view  taken  in  Beseman  v.  Penn.  R.  R.  Co., 
(N.  J.  Sup.),  13  Atl.,  167.  It  is  there  said:  "A  rail- 
road, in  selecting  a  place  for  repair  shops  and  engine 
house,  acts  altogether  in  its  private  capacity.  Such 
location  is  a  matter  of  indifference  to  the  public. 
Consequently,  with  respect  to  such  act,  the  corpora 
tion  stood  on  the  footing  of  an  individual,  and  was  en 
titled  to  no  superior  rights  of  immunity.  .  . 
The  authority  to  construct  such  works  did  not  au 
thorize  it  to  place  them  wherever  it  might  think  pro 
per  in  the  city,  without  reference  to  the  property 
rights  of  others.  Grants  of  power  to  corporate  bodies 
like  these  can  have  no  license  to  use  them  in  disre- 
gard of  the  rights  of  others,  and  with  immunity  for 
their  invasion."  To  the  like  effect  is  the  leading  case 
of  B,  &  P.  R,  R.  V.  Fifth  Baptist  Church,  supra ;  Cogs- 
wen  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  103  N.  Y.,  10  (8 
N.  E.,  537,  57  Am.  Rep.,  701). 

Other  errors  are  assigned,  but  we  think  that  they 


744  TENNESSEE  REPORTS.       [Vol.  109 

Terminal  Co.  v.  Jacobs. 

may  all  be  resolved  into  those  which  have  been  dis- 
posed of. 

For  those  already  indicated,  the  cause  is  reversed 
and  remanded. 
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Elliott  v.  Cumberland  Coal  &  Coke  Company. 
(Nashville.    December  Term,  1902.) 


1.  LIKZTATIOll'Sy  STATUTB  OF.  EfTeot  of  adverie  posBes- 
si«xi  under  deed  describing  as  one  tract  several  parcels 
consolidated. 

The  general  rule  is,  that  after  several  tracts  of  land  have  been 
consolidated  and  a  deed  executed  for  the  consolidated  tract, 
describing  it  as  one  tract,  the  former  subdivisions  became 
obliterated  or  unimportant,  and  a  person  in  the  adverse  pos- 
43e8sion  of  some  part  of  said  land,  under  said  deed,  for  the 
time  and  in  the  manner  prescribed  by  the  statute,  will  per- 
fect his  title  to  the  extent  of  the  boundary  described.  (Post, 
pp.  766-767.) 

d.  ADVBBSB  POSSBSSION:  To  constitute  bar,  must  be  on 
land  in  dispute.    Doctrine  of  interlap. 

It  is  well  settled  that  possession  to  be  adverse  so  as  to  put 
in  operation  the  statute  of  limitations,  must  be  an  actual 
possession  of  some  part  of  the  land  in  dispute  and  in  cases  of 
conflicting  boundaries  the  land  covered  by  the  interlap  of 
such  boundaries  is  the  land  in  dispute,  and  a  possession 
outside  of  the  interlap  is,  therefore,  not  on  th%  disputed  ter- 
ritory and  is  wholly  ineffectual  to  cause  the  bar  of  the  statute 
as  to,  or  in  any  way  affect,  the  lands  within  the  interlap. 
{Post,  pp.  767-770.) 

Cases  cited:  Napier's  Lessee  v.  Simpson,  1  Tenn.,  448-453; 
Talbot  V.  McGavock,  1  Yerg.,  262;  Smith  t?.  McCalVs  Heirs, 
2  Humph.,  163;  Tilghman  v.  Baird,  2  Sneed,  197;  Foster  v. 
Grizzle,  1  Cold.,  &31;  Smith  v.  Lea,  Id.,  548;  Kelley  v.  Hare, 
1  Humph.,  163;  Stewart  v.  Harris,  9  Humph.,  714;  Hightower 
V,  Smith,  7  Yerg.,  500;  Waddle  v.  Stuart,  4  Sneed,  536; 
Creech  v.  Jones,  5  Sneed,  633;   Snoddy  v,  Kreutch,  3  Head, 
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304;  Peck  v,  Houston,  5  L«a,  227;  Boles  v.  Smith,  1  Tenn. 
Cases,  149;  Hunter  v.  Bills,  3  Tenn.  Cases,  97;  Mining  Co. 
V,  Heck.,  15  Lea,  497. 

8.    8AJCB.    Same.    Oase  in  judgment. 

Complainant  claims  title  to  400  acres  of  land  under  a  deed  de- 
scribing and  bounding  it  as  one  tract,  although  the  area  was 
originally  in  three  separate  parcels  covered  by  three  sep- 
arate entries.  The  defendant  claims  title  under  two  adjoin- 
ing grants  Nos.  4975  and  5061,  for  5,000  acres  each.  Com- 
plainant claims  title  to  the  extent  of  the  boundaries  of  his 
deed  by  adverse  possession  thereunder  for  more  than  seven 
years.  Complainant's  actual  possession  is  within  the  boun- 
dary of  grant  No.  4975,  but  he  has  no  actual  possession  on  the 
land  within  t&e  interlap  of  said  deed  and  said  grant  No.  5061. 

Held:  That  complainant  is  entitled  to  so  much  of  said  400 
acre  tract  as  lies  within  the  boundaries  of  grant  No.  4975, 
but  to  none  that  lies  within  the  boundaries  of  grant  No. 
5061,  although  embraced  in  the  lines  of  his  deed  to  the  400 
acre  tract. 


FROM  CUMBERLAND. 


Appeal  from  the  Chancery  Court   of   Cumberland 
County.    T.  J,  Fisher,  Chancellor. 

James  W.  Dorton,  for  Elliott. 

John  F.  McNutt,  for  Coal  and  Coke  Company. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 
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This  is  an  ejectment  suit  to  recover  a  tract  of  about 
four  hundred  acres  of  land.  Oomplainant^s  title  is 
based  upon  an  adverse  possession  for  more  than  seven 
years  under  color  of  title  of  the  lands  as  one  tract, 
although  the  area  was  originally  in  three  separate 
tracts,  covered  by  three  separate  entries,  Nos.  109, 
252,  and  253. 

No  grant  appears  to  have  ever  issued  as  to  entry 
109.  Entry  252  is  covered  by  grant  No.  14,727,  and 
entity  No.  253  by  grant  No.  14,725.  Defendant  claims 
under  two  grants, — Nos.  4,975,  and  5,061, — each  for 
5,000  acres.  The  claim  of  complainant  is  to 
the  extent  of  the  boundaries  of  the  400"acre 
tract,  without  reference  to  its  subdivisions  into 
the  original  entries  and  grant.  He  does  not  deraign 
his  title  from  the  three  original  entries  or  grants,  but 
relies  upon  a  deed  made  in  1857  by  the  Branch  Bank 
of  Tennessee  at  Sparta  to  P.  W.  Ford,  and  adverse 
possession  under  this  deed,  which  he  insists  extends  to 
the  boundaries  of  that  deed.  The  actual  possessions 
and  inclosures  and  improvements  of  the  complainant 
are  all  on  the  two  grants,  14,725  and  14,727,  and 
all  within  the  boundaries  of  defendant's  grant  No. 
4,975.  While  the  possessions  of  complainant  are 
wholly  within  defendant's  grant  No.  4,975,  yet  the 
boundaries  of  his  400-acre  tract  held  by  deed 
executed  in  1857  extend  also  into  grant  5,061 ;  and  all 
of  entry  No.  109  and  small  portions  of  grants  14,725 
and  14,727  lie  within  the  grant  No.  5,061. 
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Defendant's  contention  is,  in  substance,  that,  com- 
plainant's possessions  being  wholly  within  defend- 
ant's grant  No.  4,975,  and  none  of  them  within  de- 
fendant's grant  No.  5,061,  there  has  been  no  adverse 
holding  as  to  the  land,  within  5,061,  although  the 
boundaries  of  the  400-acre  tract  extend  into 
5,061.  In  other  words,  defendant's  contention  is  that 
there  has  been  no  actual  possession  or  adverse  hold- 
ing within  the  limits  of  grant  No.  5,061. 

It  is  therefore  conceded  that  complainant  has  the 
right  to  recover  all  his  400  acres  that  are 
embraced  in  defendant's  grant  No.  4,975,  because  upon 
that  part  of  the  400  acres  that  has  been 
adverse  i>ossession,  but  it  is  insisted  he  can  recover 
nothing  from  grant  No.  5,061,  because  he  has  had  no 
possession  within  its  boundaries. 

The  contention  is  still  further  that,  though  com- 
plainant has  adverse  holding  under  color  of  title^  and 
can  claim  to  the  extent  of  the  boundaries  of 
thai  title,  yet,  when  the  boundaries  of  that  title  con- 
flict with  grant  No.  5,061,  complainant  can  have  no 
recovery,  because  as  to  that  grant  he  has  had  no  ad- 
verse possession.  In  other  words,  stated  in  another 
form,  defendant's  contention  is  that  the  interlap  ly- 
ing within  grant  5,061  is  the  land  in  dispute,  and, 
there  being  no  possession  on  it,  the  complainant,  as 
to  it;  makes  out  no  adverse  possession.    The  relative 


1  Gates]        DECEMBER  TERM,  1902. 


749 


Elliott  y.  Cumberland  Coal  &  Coke  Co. 


situation  of  the  several  tracts  is  roughly  outlined  on 
the  accompanying  map: 


e/*r/fY   ISO 


JM«  4A«  firs 


The  court  of  chancery  appeals  was  of  opinion  that 
complainant  is  entitled  to  recover  all  the  lands  em- 
braced within  his  deed  from  the  bank  in  1857. 

The  argument  is  that  this  deed,  consolidating  the 
three  tracts  into  one,  is  complainant's  assurance  of 
title,  and  that  he  is  entitled  to  recover  to  the  extent  of 
the  boundaries  of  that  deed,  without  reference  to  the 
subdivisions  existing  before  that  deed  was  executed. 
And  in  support  of  this  principle  is  cited  Tumage  v. 
Kentofir,  102  Tenn.,  333  (52  S.  W.,  174);  Peck  v.  Hou8' 
ton,  5  Lea,  227  (1  Am.  &  Eng.  Enc.  Law  [2d  Ed.],  p. 
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866,  note  3) ;  Coal  Co.  v.  Park,  94  Tenn.,  263  (29 
S.  W.,  130). 

Conceding  the  correctness  of  the  doctrine  laid  down 
in  these  cases  that,  after  several  tracts  of  land  are 
consolidated,  and  a  deed  to  the  consolidated  tract  is 
executed,  and  a  party  holds  under  it,  the  previous 
subdivisions  become  obliterated  or  unimportant,  still 
this  principle  does  not  meet  the  question  in  the  pres- 
ent case.  Here  it  is  conceded  that  complainant,  by 
virtue  of  his  consolidated  deed  and  adverse  posses- 
sion under  it,  is  entitled  to  recover  all  the  land  em- 
braced within  that  deed  that  is  situate  in  grant  4,975, 
but  it  is  insisted  that  there  has  been  no  holding  ad- 
versely as  against  grant  No.  5,061,  and  within  the 
boundaries  of  that  grant.  It  is  well  settled  that  pos- 
session, in  order  to  constitute  a  bar,  must  be  an  ac- 
tual possession  of  some  part  of  the  land  in  dispute, 
and  possession  not  within  the  bounds  of  the  disputed 
part  is  not  sufficient  to  authorize  the  bar  of  the  stat- 
ute. Napier^s  Lessee  v.  Simpson,  1  Tenn.,  448-453; 
Talbot  V.  McGavock,  1  Yerg.,  262-278;  Sfyiith  v.  Jfc- 
CalVs  Heirs,  2  Humph.,  163;  Tilghman  v.  Baird,  2 
Sneed,  197;  Foster  v.  Grizzle,  1  Cold.,  531;  Smith  v. 
Lea,  Id.,  548;  Kelley  v.  Ha/re,  1  Humph.,  163;  Stewart 
V.  Harris,  9  Humph.,  714;  Hightower  v.  Smith,  7 
Yerg.,  500;  Waddle  v.  Stuart,  4  Sneed,  536;  Creech 
V.  Jones,  5  Sneed,  633;  Snoddy  v.  Kreutch,  3  Head, 
304;  Peck  v.  Houston,  5  Lea,  227;  Boles  v.  Smith, 
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1  Shannon's  Cases,  149 ;  Hunter  v.  Bills,  3  Shannon's 
Cases,  97;  Mirting  Go.  v.  Heck,  15  Lea,  497. 

The  case  of  Stevyart  v.  Harris,  9  Humph.,  714,  is 
more  directly  in  point  as  to  its  facts  than  any  other 
case  cited,  though  no  more  clear  and  positive  in  the 
principles  announced.  In  that  case  a  tract  of  1,000 
acres  of  land  was  divided  into  two  tracts  of  500  acres 
each,  held  by  different  parties.  It  was,  however,  as- 
sessed for  taxes  as  one  tract  of  1,000  acres,  without 
regard  to  the  division,  and  was  so  sold  as  a  whole, 
and  purchased  by  Harris,  and  he  took  possession  un- 
der sheriff's  deed,  which  purported  to  convey  the 
whole  1,000-acre  tract.  The  possession  was  altogether 
on  the  eastern  half  of  the  land — that,  is,  the  eastern 
500-acre  tract — ^and  there  was  no  possession  on  the 
western  500-acre  tract. 

It  was  claimed  by  Harris  that  he  held  title  to  the 
whole  1,000  acres,  inasmuch  as  his  tax  deed,  which 
was  his  assurance  of  title,  embraced  the  whole  1,000 
acres  as  a  single  tract  The  court  held  that,  there 
being  no  possession  or  adverse  holding  on  the  west- 
em  500-acre  tract,  the  title  of  the  complainant  to  that 
portion  of  the  1,000-acre  tract  was  not  made  out  un- 
der the  statute. 

In  other  words,  although  the  defendant's  assurance 
of  title  embraced  the  western  500-acre  tract,  as  well 
as  the  eastern  500-acre  tract,  still,  having  no  adverse 
possession  on  the  western  500-acre  tract,  he  acquired 
no  title  to  that  tract  under  his  assurance  of  title 
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as  against  the  complainant's  prior  and  better  titla 

The  title  of  defendant  to  grant  No.  5,061  is  separate 
and  distinct  from  that  to  grant  No.  4,975. 

There  has  been  no  actual  adverse  possession  within 
No.  5,061,  and  the  only  possession  which  complainant 
has  to  any  part  of  5,061  is  constructive;  that  is,  by 
virtue  of  his  assurance  of  title.  But  defendant  has 
a  like  constructive  possession  to  No.  5,061  under  his 
grant.  It  is  not  shown  who  has  the  true  title  to  No. 
109.  It  appears  that  no  claim  adverse  to  complain- 
ant has  been  set  up  since  the  entry  was  made,  and 
it  is  insisted  that,  in  view  of  the  long  lapse  of  time, 
it  must  be  treated  as  abandoned,  and  hence  can  not 
be  set  up  by  defendant  to  defeat  complainant.  We 
think  we  need  not  pass  upon  this  question.  Neither 
party  deraigns  his  title  back  to  the  109-acre  entry, 
and  complainant  does  not  claim  through  that  entry, 
but  through  his  deed  and  adverse  possession.  If  there 
has  been  no  adverse  possession  within  the  limits  of 
5,061,  then  complainant  can  recover  no  part  of  it 

While  the  possession  of  complainant  is  adverse  to 
No.  4,975,  because  within  its  boundaries,  it  is  not  ad- 
verse to  5,061,  because  not  within  its  boundaries. 

The  fact  that  the  lines  of  the  tract  extend  into 
5,061  does  not  matter,  unless  there  be  actual  posses- 
sion within  the  lines  of  5,061.  In  order  to  determine 
the  superiority  of  titles,  it  is  necessary  that  they 
should  be  put  in  contest,  but  this  is  not  done  as  be- 
tween the  land  claimed  by  complainant  within  grant 
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5,061  and  the  grant  itself.  Under  this  view  of  the 
case  we  are  of  opinion  complainant  is  entitled  to  all 
the  land  within  the  lines  of  his  deed  that  lie  within 
the  boundaries  of  4,975,  but  to  none  that  lie  within 
the  boundaries  of  5,061,  although  embraced  in  the 
lines  of  his  deed  to  the  400-acre  tract. 

The  decree  of  the  court  of  chancery  appeals  is  mod- 
ified accordingly,  and,  if  the  parties  desire,  the  cause 
will  be  remanded  to  the  court  below  to  ascertain  the 
true  location  of  the  boundary  line  between  Nos.  4,975 
and  5,061;  otherwise  final  decree  will  be  entered 
here,  and  writs  of  possession  will  issue  accordingly, 
if  desired.  The  costs  of  the  appeal  will  be  paid  by 
the  complainants,  and  of  the  court  below  will  be 
divided. 
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1.  Deaith  of  one  oif  several  plaintifTs  befoire  judgment  in 
aotion  for  the  negligent  killing  of  a  peraon  abates 
ttiQ  action  as  to  him 346 

2.  None  after  Judgment,  when 346 

3.  Death  of  one  of  several  statutory  beneficiaries  does  not 

work  abatement  as  to  the  others 346 

ABDUCTION. 

1.  Indictmest  in  the  language  of  the  statute  is  sufficient. .  17 

2.  Indictment  need  not  av>€T  chastity  of  the  female  abducted  17 

3.  No  duplicity  in  charging  the  "taking'  to  have  been  for 
the  "purpose  of  prostitution  and  concubinage" 17 

4.  Elopment  with  consent  of  female  is  no  defense 17 

5.  Burden  of  proof  is  on  the  defendant  to  show  umchastlty.  17 

6.  Burden  discharged  by  proof  generating  a  reasonable 
doubt    17 

ACCOUNTING. 

1.  For  rents  as  between  tenants  «in  common 711 

2.  But  not  as  againfit  a  mortgage  prior  to  partition  suit 711 
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*This  index  was  prepared  by  R.  T.  Shannon,  Esq.,  of  the 
Nasihyille  bar,  and  it  affords  me  pleasure  to  acknowledge  my  obli- 
gation therefor. — ^Reporter. 

765 


756  INDEX. 

ACTIONfi--Con*lnued. 

6.  Civil  action  far  ^jamwewi  will  not  lie  against  a  Judge  for 
oorrapt,  maEcloufl,  -wicked  and  oppresBlve  Judicial  acts.  701 
See  Jurisdiction. 

ACTS  CITED  AND  CONSTRUED. 

1.  For  regulation  and  yentllation  of  minee.    1881,  ch.  170, 

•  aec.  7 48,  61.  53,  55 

2.  Power  in  oourts  of  law  to  oompel  dlacorery  in  suits 
pending  therein.    1847-8,  ch.  177,  sec.  1;  1849-50,  oh.  53     62 

3.  Exteuidlng  cheinoeiry  Jurisdiction  to  all  civil  cases  at 
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99,  sec    6 152 
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required.    1869-70,  ch.  99,  sec.  6 155 

7.  No  reversal  unless  for  errors  which  affect  the  merits. 
1809.  ch.  126,  sec.  10 179 
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8;    1809,  ch.   84;    1835-36,  ch.   15,  sec.   7;    1834-54,  ch. 

92;  1847-48,  ch.  147;  1849-50,  ch.  102 187,  203,  208 
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1837-8,  ch.  —;  1839-40,  ch.  — ;  1841-42,  ch.  — ; 
1847-48,  ch.  92;  1849-50,  ch.  138;  1851-52.  ch.  — ; 
1853-54,  ch.  — 187,  188,  189,  195.  196 

10.  Collateral   inheritance  and   succession   tax.    1893.   ch. 

174.  sees.  3,  14-16,  22 250,  251.  253,  254,  261,  262 

11.  District  attoFney-general's  fees  to  be  tunned  into  State 

treasury.    1897.   ch.    41 262 

12.  Municipal  power  to  levy  taxes  to  pay  munlelipal  bonds 
of  Bristol.    1855-66.  ch.   119;    1870-71,    ch.    50;     1887- 

ch.  88;  1897,  ch.  214 328,  329 

13.  Municipal  power  to  levy  taxes  to  pay  municiipal  bonds 

of  Brownsville.     1869-70,  oh.  55 319 

14.  Nonresidents  can  not  piosecute  suit  under  pauper  oath. 

1901,  ch.   126    344 

15.  For  ventilation  of  coal  mines  and  oolllerieB.  and  for  pro* 
tectlon  of  human  life.    1881,  ch.  170 368-369 

16.  Husband's  right  to  rents  of  wife's  land.    1879.  ch.  141. .  387 
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17.  Sitatute  regulating  smlea  of  marchoadiBe  in  bulk.    1901, 

ch.   133    400-401 

18.  Adverse  poeeesslon  of  land  under  statute  of  limitations. 

1819,  ch.  28,  sec.  1 434-438 

19.  Regiatrajtion  of  grants  in  the  county  where  the  land  lies. 

1777,  ch.   1,  sec.   11 448 

20.  Pardondng  power  is  not  yeated  in  workhouse  cocnmis- 
sioners.     1891,  ch.  123,  sec  18 547 

21.  Measure  of  dama^^  for  wrongful  or  negligent  personal 
injuries  resulting  in  death.  1871,  ch.  78;  1883,  ch. 
186 577,  579-580,  586,  594-595,  612,  625,  631,  639 

22.  Curative  statute  validating  defective  acknowledgment 

of  a  charter.    1890  {ex,  ses.),  ch.  17;  1901,  ch.  118.  .663-664 

23.  Collateral  inheritance  and  succession  tax  statute.  1893, 

oh.  174 t 694,  695,  698 

ADVERSE  POSSESSION. 

1.  Outsidie  of  boundaries  reoiited  in  a  deed  is  not  under 
color  of  title  and  is  inoperative  beyond  the  actual  poe- 
session    415 

2.  Is  not  perfected,  unKler  doctriine  of  relatioai,  by  color  of 
title  subsequently  acquired   415 

3.  Under  color  of  title  for  seven  years  vests  possessor  with 
absolute  title  in  fee 427 

4.  Case  in  judgment  427 

5.  Under  deed  describing  as  one  tract  several  pcurcels  con- 
solidated      745 

6.  Must  be  on  land  In  dispute  to  oonatitute  a  bar 745 

7.  Case  in  judgment 745 

See  Statutes  of  Limitations. 

AFFIDAVIT. 

1.  In  oontemipt  cases  may  be  amended  upon  remandment, 
when  meager  390 

2.  Counter  affidavits  filed  in  resistance  to  appointment  of 
receiver  is  sufficient  wadver  of  notice  of  aipplication. . .  451 

APPEAL. 

1.  What  it  presents  for  adjudication;  questions  of  law 181 

2.  Plaintiff  can  assign  errors  on  appeal  of  defendant,  when  346 

3.  Bond  or  oath  must  be  filed  within  time  allowed 375 

4.  Bond  or  oath  filed  in  supreme  court 375 

5.  Of  law  case  authorizes  correction  of  errors  affecting  ap- 
pellant only   375 
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APPELLATE  JPURISDICTION. 

Is  dependent  upon  existence  of  Jurisdiction  in  the  court 
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APPRAISEMENT. 
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cession tax  casts  burdetn  on  defendant  to  show  the 

real  value,  when 245 

See  Collateral  Inheritance  and  Succession  Tax. 

ARREST  OF  JUDGMENT. 

For  failure  to  show  cause  of  action  in  warrant,  notwith- 
standing default  569 
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4.  Presumption   in  the  absence   of 225 
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See  Chancery  Pleading  and  Practice,  1,  2,  3. 
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subsequently  acquired  title  bas  the  effect  to  treat  the 
bill  so  amended  as  an  original  bill 143 

4.  Receiver  may  be  applied  for,  how 451 

CHARGE  OP  COURT. 
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pending  therein.     Sec  6684   (S) 62 

5.  Oon.stable'6  bond  is  a  judicial  record.  Sees.  476, 
6579  (S.)    88 

6.  Oertifled  copy  of  the  offloer's  bond  must  be  produced  to 
give  the  Justlxse  Jurisdiction  to  render  Judgment  by 
motion  against  the  sureties  who  have  not  been  noti- 
fied.      Sec.   5982    (S.) 89 

7.  Chancery  Jurisdiction  of  suit  for  recovery  of  penalty 
against  national  bonk  for  usury  taken,  etc.  Sec. 
6109    (S.)    139 

8.  Contested  eleotions.    3ecs.  1308,  1309,  1310,  1312,  1313 

(S.)     139,    140 

9.  Circuit  court;  'has  exclusive  Jurladiotion  of  WiU  con- 
tests. Sec.  6065  (S.);  sec.  4227  (T.  &  S.  and  1858); 
aec.  4999   (M.  &  V.) 140 

10.  Testamentary  capacity  of  married  women.  Sec.  4247  (S.)  152 

11.  Privy  examination  of  married  woman  to  her  will  is 
not  required.     Sec.  4247   (S.) 155 

12.  False  pretense  by  forgery.     Sec.  6568  (S) 163 

13.  No  reversal  unless  for  errors  wihlch  affect  the  merits. 

Sec.   6351    (S.);    aoc.   4516    (T.   ft   S.  and   1858);    sec. 
5268    (M.   &  V.) 179 

14.  Tax  «ales  and  recitals  of  valid  tax  deed.     Seos.   613, 
614,  615,  627,  628,  632-638,  640,  641  (1858), 

187,  205,  208,  209,  213 

15.  Presumption  from  registration  of  deed  for  thirty  years. 
Sec.  3762   (S.)    210 

16.  Manner  of  ddsmisslng  wife's  suit  for  personal  injuries. 
Sec.  4248   (S.) 272 

17.  Married  woman's  action  for  personal  injuries  is  with- 

in the  saving  clause  of  the    statute  of    limitations. 
Sec.    4448    (S.) 274 

18.  Prosecution  of  suit  under  pauper  oath  or  bond.     Sec. 
3192  (1858  and  T.  &  S.) ;  Sec  4928  (S.) 344-345 

19.  Damages  for  negligent  death.    Sec.  4573   (S.) 353 

20.  Contempt  of  court    Sec.  5918  (S.) 394-395 

21.  Conveyance  of  land  in  adverse  possession  of  another 

is  champertous.    Sec  3171,  et  seq,  (S.) 422 

22.  Adverse  possession  of  land  under  statute  of  limitations. 

Seos.  4456-4458    (S.) 434 
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CODE  CITED  AND  CONSTRUED— Continued. 

23.  Power  of  judges  and  chancellora  to  a<ppolnt  receivers 
in  vcusation  cmid  term  time.  Sees.  5752,  6268  (S.); 
sees.  4716,  6201  (M.  &  V.);  sees.  3948,  4452  (T.  &  S. 
and  1858)    470 

24.  Appointment  of  receiver  tn  term  time  can  not  be  re- 
vised by  supreme  count  by  a  supersedeas.  Sec.  5737 
(S.);  sec.  4701  (M.  &  V.);  sec.  3033  (T.  &  S.  and 
1858)     470 

25.  Appointment  of  receiver  when  necessary  to  the  ends 
of  JuaUce.  Sees.  5549,  5752  (S.);  sees.  4518,  4716 
(M.  &  v.);  sees.  3768,  3948  (T.  &  S.  and  1858.) ...  .470,  47» 

26.  Riemadndeir  over  to  a  class  at  death  of  life  tenant  is 
not  subject  to  lervy  of  execuiUon  before  such  death. 
Sec.  63   (S.) 542 

27.  Pardoning  ipower  is  not  vested  in  workhouse  com- 
missioners.    Sec.   7423    (S.) 547 

28.  Counts  may  release  fines  during  the  term 547 

29.  Cities  can  not  sue  for  violation  of  the  four  mile  law. 
Sees.  6795.  6796   (S.) 570 

30.  Measure  of  damagftfl  for  wrongful  or  negligent  personal 
injuries  resultiiig  in  death.  Sees.  4025-4029  (S.) 
sees.  3130-3134  (M.  &  V.);  sees.  2291-2293  (T.  &  S. 
and  1858) 578-581,  586-587,  589,  594-595,  608,  609,  619. 

31.  Distribution   of    personalty.       Sec.     4172,    sub-sec.     5 

(S.)    609-610 

32.  Certiorari  lies  In  supreme  court  tor  correction  of  er- 
rors in  Inferior  courts,  when.  Sees.  4834,  4853,  4854, 
6329,  6336  (S.);  sees.  3106,  3123,  3124,  4496,  4503 
(1858)     646-647 

33.  Condemnation   proceedings   under   statute   in   eminent 

domain  oases.    Sees,    1844-1867    (S.);    sees.    1325-1348 

( 1858)    649-650 

34.  Railroad  line  need  not  be  located  by  directors  of  com- 
pany. Sees.  1542e,  1560,  1844-1867,  2024  et  seq,  2076, 
2413,  2415   (S.) 668 

35.  Collateral  inheritance  and  succession  tax  statute. 
Sees.    724-756    (S.) 694-695 

36.  Guardian  ad  litem  of  a  iperson  of  unsound  mind  may 
prosecute  a  writ  of  error  on  the  pauper  oath.  Sec. 
4929    (S.) 725-726 
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COLLATERAL  INHERITANCE  AND  SUCCESSION  TAX. 

1.  Bond  for,  need  not  be  given  by  owner  of  contingent 
remadnider  interest  245 

2.  Questions  as  to  bond  reserved 245,  695 

3.  On  remainder  beoomee  payable  upon  the  termincutlon 

of  the  life  estate 245 

4.  Life  estate  may  be  terminated  by  merger 245 

5.  Life  tenant  becomes  lia.fole  for  the  tax  on  the  remainder 
when  he  becomes  owner  by  merger 245 

6.  Case  in  judgmeoit 245 

7.  Jurisdiotion  of  county  court  is  not  defeated  by  penden- 
cy of  administration  suit  in  chancery 245 

8.  Attorney's  fees  for  oollectlng  taxed  as  costs 245 

9.  Fees  of  disitrict  attorney  taxed  as  costs  for  benefit 

of   the  State 245 

10.  Burden  on  defendant  attacking    valuatioii    shown    by 

the  aippiaisament  246 

11.  Maturity  of,  ejLd  Interest  on,  are  not  postiponed  by 
pending  will  contest,  wton 690 

12.  Asaessable  on  the  clear  value  of  the  estate  which  is 
defined  and  ascertained,  haw 690 

13.  Amount  to  be  a^pproxlmated  ejud  paid  subject  to  revis- 
ion upon  final  settlement,  wlhen 690 

14.  Statute  is  a  complete  system  of 690 

15.  Jurisdiction  of  cbanoery  court  over,  is  concurrent  with 
county  court,   whai 690 

16.  County  court  clerk  to  collect;   may  employ  as  attor- 

ney the  State  revenue  agent  individually  but  not  of- 
ficially      690 

17.  Attorney's  fee  to  be  paid  to  clerk's  attorney  by  delin- 
quent, but  not  for  services  in  circuit  or  suipreme  court; 
State  revenue  agent  as  such  attorney 690 

COMPROMISE. 

Will  be  set  aside  for  inaidequate  consideration,  when 43 

CONSTITUTION  CITED  AND  CONSTRUED. 

1.  Legislative  .power  of  taxation.    Art.  2,  sees.  28,  29. .  .326-327 

2.  Protection  of  liberty  and  property.    Art  1,  sec.  8 404 

3.  Pardoning  power  is  vested  solely  in  the  govennor.    Art. 

3,  sec.  6 547,  548 

4.  Officers  liable  to  indictment  and  removal  from  office 
upon  conviction.     Art.  5,  sec.  5 708 
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CONSTITUTIONAL  LAW. 

1.  Legislative  (power  over  taxation 315 

2.  Implied  ipower  to  levy  taxee  to  pay  municipal  bon<38 

in  absence  of  conflftltutlonal  or  statutory  inhibition 315 

3.  Police  power«  and  class  legislatloii 398 

4.  Pardoning  power  is  vested  solely  in  tbe  governor 544 

CONTEMPT. 

1.  For  deooylne  .witness  from  State;  technical  defenses 

not  favored 390 

2.  Powier  of  the  counts  to  punish  for 390 

3.  Existence  of  process  interfered  with  must  be  shown 390 

4.  Case  in  Judgment 390 

5.  ProceedinigB  aoLd  practice  dn  cases  of 390 

6.  Ameniiment  of  meagre  aflkdavit  upon  remandment 390 

7.  JTudgmant  of  court  should  show  what 890 

CONTINUANCE. 

1.  Not  to  be  defeated  by  ofter  to  admit  statements  made 

on  affidavit  as  testimony  of  absent  witness 718 

2.  Erroneous  refusal  to  grant,  for  absence  of  witness  Is 
cured  by  iproof  of  same  facts  by  other  witnesses 718 

CONTRACTS. 

1.  Law  of  the  place  where  consmnmated  by  its  deliv- 
ery governs  in  the  construction,  sind  not  the  law  where 
aigped  or  executed 237 

2.  Lex  fori  governs  in  the  eniforcementy  if  repugnant  to 
lex  loci  contractus 237 

3.  Case  in  judigment 237 

4.  Of  married  women  are  voidable  and  may  be  avoided 

by  pleading  coverture 237 

5.  Case  in  Judgment 237 

CONTRIBUTORY  NBGLIGBNCB. 
See  Negligence,  4,  5,  7j 

CONVEYANCE. 

See  Deeds  of  Conveyance. 

CORPORATIONS. 

1.  OfScers  are  trustees 288 

2.  By-laws  of  ipubHc  service  oonporations  are  subject  to 
same  Umitalbions  and  rules  of  construction  as  city  or- 
dinances      550 
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CORPORATIONS— Continued.  . 

3.  Charter  authorizing  a  roundhouBe  does  not  exempt 
corporation  from  liability  for  nuisance  created  by  Its 
Improper   use   thereof 727 

4.  Maxim,  "So  uee  your  own  as  not  to  injure  another's 
property"  a«pplies  to  a  ooarporatlon  as  well  as  to  an 
individual    727 

COUNTERCLAIM. 

For  usury  paid  national  bank  is  not  available  in  defeouse 
in  the  bank's  action  or  not  91 

COUNTY  COURT. 

1.  Jurisdiction  to  collect  the  collateral  inheritance  and  suc- 
ceaaion  tax  is  not  defeated  by  pendency  of  administra- 
tion euit  in  chancery  court 24& 

2.  Jurisdiction  of  ohanoery  court  over  collateral  inberl- 
tance  and  succeaslon  <tax.  if  no  demurrer  or  plea  to 
the  jurisdiction  690 

COUNTY  COURT  CLERK. 

1.  To  collect  collateral  inheritance  and  succession  tax 690 

2.  May  employ  as  attorney  for  such  purpose,  the  State 
revenue  agent  toulividually,  but  not  officially 690 

COUNTY   WARRANTS. 

Are  sublaots  of  larceny 157 

COURT  OF  CHANCERY  APPEALS. 

Finding  of  facts  are  conclusive 217 

COURTS. 

1.  Power  over  record  during  term 544 

2.  PoTi^er  over  final  judgment  ends  with  adjournment  of 
term    544 

COURTS  OF  LAW. 

1.  Have  ample  power  to  compel  discovery  in  suits  pending 
therein    5S 

2.  Proximate  or  initervendng  cause  is  a  question  for  court, 
when  facts  are  undisputed 331 

CRIMINAL   LAW. 

See  Abduction, 

See  Criminal  Practice, 

See  False  Pretenses. 
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CRIMINAL  LAW— ConJtlnued. 

See  IndictmefU. 
See  Infamy, 
See  Larceny, 
See  Murder. 
See  Pardons. 

CRIMINAL  PRACTICE. 

1.  Presumption  of  defendant's  presence  w^taen  Judgment 

Is  pronounced*  if  the  reoard  shows  not  the  contrary     .     17 

2.  Erroneous  judgment  cis  to  Infamy  corrected  In  the  su- 
preme court   17 

CROSS-EXAMINATION. 

Does  not  preclude  the  right  to  demur  to  evidence 1 

Th<a/t  does  not  elicit  original  evideaioe 1 

CURATIVE  STATUTOBS. 

Validating  defective  acknowledgment  of  charter 655 

DAMAGES. 

See  Measure  of  Damages. 
Action  for,  will  not  lie  against  a  Judge  for  corrupt,  ma- 
licious, wicked,  and  oppressive  Judicial  acts 701 

DECLARATION. 

1.  Showing  cause  of  action  harred  hy  statute  of  limita- 
tions is  demumuble 268 

2.  On  demurrer,   quetstioois  must  be   determined   by  the 

case  stated  in  375 

3.  Inferences  from  the  facte  or  conclusions  of  law 
averred  therein  are  not  admitted  by  a  demurrer 517 

4.  OonBtnictlon  of  a  writing  or  record  upon  which  the  ac- 
tion Is  based  made  in  the  declaroMon  is  not  admitted 

by  a  demurrer 517 

DEDICATION. 

1.  Of  streets  land  highways  by  concurrence  of  Intention 
and  aiooeptaaice   276 

2.  May  be  revoked  before  acceptance 276 

DEEDS  OF  CONVEYANCE. 

1.  To  mother  and  children  without  qualifying  words,  vests 
title  in  them  as  tenants  In  common;  general  rule 
stated    674 
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DEEDS  OF  CONVEYANCE— Contiauod. 

2.  But  piirpoee  lOf  grantx>r  to  Ixuclude  after  bom  as  well 
ae  living  chlldreoi  will  be  effectuated;  case  In  Judg- 
ment      674 

See  Tax  Deeds. 

DEFAULT. 

1.  Does  not  furniah  any  toumdatlicm  for  a  judgment  wbere 
the  warrant  etutes  no  cause  of  action 569 

2.  Arrest  of  Judgment  in  bucIi  case,  notwitbetantding  the 
default    569 

DEMURRER. 

1.  To  declaration  showing  cause  of  action  <to  be  barred 

hy  statute  of  limitations 268 

2.  Must  be  determdined  by  case  stated  in  declareiUoai 375 

3.  Does  not  admiiit  inferences  from  the  ftacts  nor  conclu- 
sions of  law  aTerred  in  a  declaration 517 

4.  Does  not  admit  construction  of  writing  a  record  upon 
which  the  aotioQ  is  .based  made  in  the  declaration 517 

DE2MURRER  TO  EVIDENCE. 

1.  Defendant  is  mot  precluded  from  demurring  to  eyi- 
dence  by  cross«xaminabk>n  of  plaintiff's  witness 1 

2.  Objection  to  admissibility  to  evideaice  is  waived  by, 
when   346 

3.  Will  not  preclude  consideration  of  plaintiff's  evidence 
improperly  excluded   346 

4.  To  avail  plaintiff,  evidence  improperly  excluded  must 

be  preserved  by  bUl  of  exceptions 346 

5.  Plaintiff  cam  assign  errors  on  appeal  of  defendant, 
when    346 

DESCRIPTION. 

Of  land  in  conveyance  is  sufficient,  when 181 

DiaCOVERY. 

1.  Ample  power  in  courts  of  law  to  compel  discovery  in 
suits  pending  therein 56 

2.  Complainant  is  not  entitled  to  when 56 

ELECTIONS. 

In  bill  attacking  result  of,  on  account  of  illegal  votes,  the 
names  of  the  illegal  voters  are  pex^nent 517 
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BMINENT  DOMAIN. 

1.  Suprenne  court  will  issue  certiorari  to  review  final 
Jud^pnents  In  oondemniation  prooeedln^s;  supersedeas 
wliere  mertts  aro  shown 640 

'^  2.  What  are,  and  what  are  not,  final  judgments  ia  euch 

prooeediniga  640» 

3.  Oondemnation  for  railroads  655- 

EMPLOYER  AND  EMPLOYEE. 

I                             1.  Master    Is   liable  ifor    damages    resulting  to    servant 
througlh  the  concurrent  negligence  of  the  master  and 
}  a  fellow  servaat 43 

2.  License  presumed  for  employer  to  use  employee's  pat- 
ented invention   when 28& 

3.  Employee  using  his  patent  in  employer's  business,  wlth- 

I  out  his  consent,  is  not  entitled  to  royalties 288^ 

4.  Injury  to  emtployee  runntng  into  burning  building  gives 

no  right  of  action— case  in  judgment 331 

5.  Master  must  fumiah  servant  safe  place  to  work 34& 

6.  Increased  hazands  assumed  1)y  servant 34^ 

EQUITY  COURTS  OF. 

See  Chancery  Court. 

ERROR. 

1.  In  refusal  to  grant  a  continuance  for  absence  of  a  wit- 
ness is  cured  by  proof  same  facts  by  other  witnesses. .  718 

2.  In  admission  of  testimony  as  to  damage  to  fee  in  ac- 
tion for  a  nuisance  is  cured   by  proper   instruction 

to  jury  that  damage  to  use  only  could  be  considered. .  727 
See  Reversible  Error. 
See  Writ  of  Error. 

ESTOPPEL. 

Conveyance  of  con/tingent  remainder  to  a  class  living  at 
death  of  life  tenant  operates  by 535 

EVIDENCE. 

1.  Must  be  confined  to  cause  of  action  stated  in  a  justice's 
warrant  on  appeal  in  circuit  court 77 

2.  Illustration  of  the  rule 7T 

3.  Exclusion  of  testimony  tonding  to  prove  is  error 
when    77 

4.  Exclusion  of  testimony  comipetent  as  bearing  upon  the 
value  of  board  sued  for,  is  error 7T 
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EVIDE2NCB — Oontinuad. 

5.  Of  hisuflkdenit  return  will  iMt  siipport  an  action  for  a 
nonreturn    84 

6.  RecitalB  In  itaz  deecto  are  prima  facie 181 

7.  Must  be  preeenred  by  bill  of  ezoeptions  where  improp- 
erly excluded  to  get  oonaideraitlon  in  supreme  oourt. . . .  346 

8.  Of  ooDidition  of  oar  aptpliaausee  after  injury 407 

9.  Continuanioe  of  oondltiom  presumed 407 

10.  Of  oondltiom  remote  and  unoonn€Dted  Is  not  admissible.  407 

11.  Case   in  Judgment 407 

12.  ReversfDble  eftror  to  withdraw  or  reject  evidence  of  lease 
of  preuKiaes  to  anoth<er  in  an  action  against  the  land- 
owner for  a  mulaanoe  wben 727 

13.  Title  or  ownership  oan  not  be  proved  by  re(>uitatlon 727 

14.  Brroneoufl  admleBlon  cured  by  (proper  infltruotion  to 

Jury   727 

See  Burden  of  Proof, 

See  Demurrer  to  Evidence. 

EXECUTION. 

1.  Contingent  remainder  to  a  class  living  at  death  of  a 
life  tenant  Is  not  subject  to  levy  before  death  of  such 
life  tenant  536 

2.  And  Is  not  rendered  leviable  by  statute 535 

EXEMPTION  LAWS. 

Intended  for  benefit  of  citizens  and  residents 217 

EXERCISE  OF  POWER. 

Presum^ption  of  legal,  when 181 

FALSE  PRETENSES. 

1.  Sufficient  averment  of  means  of  fraud  In  indlotment 
'or    157 

2.  Sufficient  averment  as  to  false  charaoter  of 157 

3.  Sufficient  avierment  as  .to  fraudulent  intent 157 

4.  Sufficient  averment  as  to  description  of  property  ob- 
tained      X57 

5.  Sufficient  averment  of  the  reliance  of  the  party  de- 
frauded on  the  false  representationf 157 

6.  Proof  of  one  falae  pretense  is  sufficient  to  sustain  in- 
dictment for  two  or  more I57 

7.  Indictment  for,  need  not  eet  out  bills  of  costs  about 
which  the  offense  was  committed 157 

8.  Indictment  is  sufficient,  if  false  pretense  is  alleged  to 

be  controlling  inducement 167 
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FINDINGS. 

See  Court  of  Chancery  Appeals. 

FORFEITURE. 

1.  Of  homesteaid  by  a  widow  becoming  a  lUHi-resident 217 

2.  Intention  a  retain  homesteaid  will  not  prevent 217 

GRANTS. 

1.  Grant  issued  on  old  special  entry  after  Matus  is  ineffect- 
ual as  against  granrt  iasued  om  younger  entry  before 
the  hiatus  181 

2.  Grant  by  State  convieys  to  ftrst  grantee  the  absolute 
title  in  fee,  leaving  nothing  to  be  thereafter  disposed 

of   427 

3.  First  grant  is  oonclucdve  upon  tihe  State  anid  junior 
grantees   427 

4.  Case  in  judgment 427 

HIATUS. 

Grant  issued  on  older  special  entry  after  hiatus  is  Inef- 
fectual as  against  grant  issued  on  younger  entry  before 
the  hiatus  181 

HIGHWAYS. 

1.  Concurrence  of  intention  and  acceptance  is  necessary 

to  consummate  a  dedication   276 

2.  Dedication  may  be  revoked  before  acceptance 276 

3.  Rights  of  purchaser  of  lots  bought  with  reference  to  a 

plat    276 

4.  Case  in  judgment 276 

HOMESTEAD. 

1.  Forfeited  by  widow  becoming  a  nonresident 217 

2.  Intention  to  retain,  will  not  prevent  forfeiture 217 

3.  After  assignment,  It  is  an  estate  subject  to  sale  by  res- 
ident      217 

HUSBAND  AND  WIFE. 

1.  Wife's  presumed  authority  to  Invite  her  kinsfolk  and 
friends  to  her  husband's  home 77 

2.  Husband's  right  *to  object  to  such  invitation  or  their 
aoceptonae   77 
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HUSBAND  AND  WIFB-Oontinued. 

3.  Husbamd's  right  as  bead  of  family  is  preeerved 77 

4.  Wife'6  prasumad  authority  arises  from  the  marriage 
relation  In  thda  country 77 

5.  Their  aiotion  tor  personal  injuries  to  wife  is  the  wife's 
aotion,  the  huaband  joining  for  oonformity  as  eDabling 
party    268 

6  Case  in  jodgment 268 

7.  Husband  may  sue  for  damages  to  rents  of  wife's 
lands    375 

INDICTMENT. 

1.  For  abduction  in  the  language  of  the  ststats  is  suffl- 
dont    17 

2.  Chastity  of  abduoted  female  need  not  be  charged 17 

8.  No  duplicity  itn  chairgiiig  '^taking"  to  have  been  for 
"purpose  of  prostitution  and  concubinage" 17 

4.  For  false  preitenses  (See  Fals€  Pretense$,  1-8).... 167 

6.  For  hurceny  in  language  of  statute,  describing  prop- 
erty, and  giving  name  of  owner,  is  sufficient 167 

INFAMY. 

-.  Erroneous  Judgment  as  to,  corrected  in  suipreme  court. .     17 

INHERITANCE  AND  SUCCESSION  TAX. 

See  Collateral  Inheritance  and  Bucceasian  Ta^. 

INJUNCTION. 

1.  Multiplicity  of  suits  will  not  be  enjoined,  wihen 66 

INTEREST. 

1.  None  on  penalty  against  national  banks  lor  usury  tak- 
en, etc 127 

2.  On  collateral  inheritaaice  anid  euooession  tax  is  not  post- 

poned by  pendency  of  wiJl  contest,  when 690 

JOINT  TORT  FEASORS. 

1.  Question  determined  iby  case  in  declaration  upon  de- 

murrer      375 

2.  Who  are.  case  in  Judgment 376 

3.  Question  resenred,  where  their  acts  are  seiparate 376 

JUDGES. 

1.  Axe  not  liable  &n  damages  for  comipt,  malicious,  wick- 
ed, and  oppressive  Judicial  aots. 701 

2.  This  rule  is  founded  t^pon  considerations  of  public  pol- 
icy     701 
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JUDQMIONTS. 

1.  Warrant  Hailing  to  state  a  cause  of  actio<ii»  and  a  de- 
Hanlft  tftkeoraiii  does  moi  furniiah  any  foimdatlon  for 
Jadgment    669 

2.  Arreat  of,  for  failure  to  show  cause  of  action  in  war- 
mat,  noftwiithfitanddng  default 569 

3.  Final  Judgmeuts  in  oondemnatlon  proceedings  under 
•  eminent  domain  laws  may  be  reviewed  In  supreme 

count  by  certiorari 640 

4.  Wbat  are  and  wbat  are  not  final  Judgments  in  such 
proceedings   640 

JUDGMENTS  BY  MOTION. 

1.  Under  summary  proceeddngs  before  JuertJces 84 

2.  Upon  constable's  bond  requires  notioe  .to  sureties  or 
production:  of  duly  oerttfled  copy 84 

3.  EiVidenoe  of  Insufficient  return  will  not  support  a  mo- 
tion for  a  nonreturn 84 

JURISDICTION. 

1.  Of  Justice  to  render  Judgment  by  motion  on  con- 
stable's bond 84 

2.  Of  Justice  is  essential  to  give  circuit  court  Jurisdiction 

on  appeal  84 

3.  Of  sippellAte  court  is  defendant  upon  existence  of 
Jurisdiction  in  the  court  from  wbdch  the  appeal  comes.     84 

4.  Of  suit  fto  recover  usury  ipaid  national  banks  or  the 
penalty  therefor  reserved 91 

5.  Our  Sta/te  courts  have  Jurisdiction  of  suits  against  na- 
tional banks  to  recover  penalty  for  usury  received  by 
them    128 

6.  Our  chancery  counts  have  such  Jurisdiction 128 

7.  Of  county  court  to  collect  the  collateral  inheritance 
and  succession  tax  is  not  defeaited  by  ipendency  of  ad- 
ministration suit  in  chancery  court 245 

8.  Of  chancery  court  to  collect  the  collateral  inheritance 
and  succession  <tax  is  concurrent  with  county  court, 

when    690 

See  Actions, 

JURORS  AND  JURIES. 

1.  What  opinions  disqualify  and  what  do  not 167 

2.  Incompetency  must  be  seasonably  shown  to  the  court,  or 
that  its  existence  was  unknown,  to  support  a  nuxtion 
for  a  new  trial  684 
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JURORS  AND  JURIES— Oontlnued. 

3.  Jury  ito  pttm  upon  QueBtkm  inOiat^her  miiaaaee  was 
created  neceaaairily  by  ordinary  ua6»  or  by  improper  use 

of  itbe  leasee 627 

JOBTICBS  OP  THE  PEACE. 

1.  ElYideiioe  imiat  be  oonflned  to  cause  of  aoUon  stated  in 
the  imrTaait  77 

2.  Tbis  i«  ths  rule  on  appeal  In  tbe  circuit  court 77 

8.  Illustrcution  d  ibe  ruJto 77 

4.  Juriadiotioo  to  reoder  judgmflut  by  motion  on  or  a^tinst 
suretiee  on  constable's  bond  does  not  exist  in  Uie  ab- 
sence of  notice  and  a  duly  cMtifled  copy  of  the  Itood. .     84 

6.  JuFisdintion  is  essential  to  gi^e  circuit  court  Jurisdic- 
tion on  appeal 84 

LACHES. 

Facts  showing  complainant  is  mot  guilty  of 48 

LAND   LAW. 

1.  Oramt  issued  on  older  special  entry  after  hiatus  is  in- 
effectual as  against  a  grant  issued  on  younger  entry 
before  the  bdatus   181 

2.  Grant  by  State  conveys  to  first  gnaatee  the  absolute 
title,  leavdng  nothing  to  be  thereafter  disposed  of 427 

3.  First  grant  is  ooncluslye  upon  State  and  Junior  grantees  427 

4.  Adverse  possession,  under  color  of  title,  for  seven  years, 
vests  possessor  with  abetolute  title  in  fee 427 

5.  Case  in  Judgment  427 

LANDLORD  AND  TENANT. 

1.  Landowner  can  not  avoid  liability  for  a  nuisance  by 
a  lease  to  another,  where  the  very  eizistence  of  the 
thing  let  is  a  nuisance 727 

2.  Where  the  nuisanx^  is  created  by  an  improper  use  of 
a  proper  structure,  the  leasee  alone  is  liable,  and  not 
the  landowner  727 

I.  Jury  to  pass  upon  question  whether  nuisance  was  cre- 
ated neceasarily  by  ordinary  use,  or  by  improper  use 
of  the  lessee  727 

4.  Reversible  error  to  withdraw  or  reject  evidence  of 
lease  of  premises  to  another,  where  the  landowner 
is  sued  as  tor  a  nuisaikoe,  when 727 
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LAPSE  OF  TIME. 

Raises  pnasumpition  In  favor  of  upboMiiig  >tax  deed,  when. .  181 

LABOENT. 

1.  Indictment  for,  in  hwgiwige  of  statute,  deaaribin^:  the 
property,  and  giving  name  of  owners,  is  sufl&clent 157 

2.  Oounty  warrant  is  subject  of 157 

lba.se. 

See  Landlord  and  Tenant. 

LEVY. 

1.  Contingent  remainder  over  to  a  class  living  at  death 
of  life  tenant  is  not  subject  to  execution  before  such 
death    635 

2.  And  is  not  reikLered  subject  to  execution  by  statute f  35 

LEX  FORI. 

1.  Governs  in  the  enforcemeot  of  contracts,  if  repug- 
nant to  lex  loci  contractus. 237 

2.  Qase  in  judgmsnt  237 

LEX  LOCI   CONTRACTUS. 

1.  Is  wbere  the  oontraGt  is  ooosumonated  by  iits  delivery, 
and  not  where  aigniad  or  executed 237 

2.  Lex  fori  governs  in  the  enffioroement  of  contracts,  if 
repugnant  to 237 

.  Case  ia  judgment 237 

LIBEL  AND  SLANDER. 

1.  Defense  of  privileged  communication  may  be  made  by 
speolal  plea  or  under  the  general  issue 1 

2.  Defacytory  words  iprejudicial  to  one's  buaineBs  or  oc- 
cupation are  actionable  per  se 1 

3.  Words  uttered  by  a  witness  in  a  judicial  proceeding  are 
privileged,  though  there  may  be  malice,  when 1 

4.  All  pertinent  testimony  is  privileged,  wben 1 

5.  Pleadings  are  absolutely  privileged,  if  pertinent 517 

6.  Pertinency  of  (pleadings  in  such  case  is  to  be  deter- 
mined by  court  511 

7.  Pertinent  pleadings  are  absolutely  privileged  not  only 
as  against  parties  to  the  reoord,  but  also  as  against 
strangers  thereto   517 

8.  Application  of  principles  to  case  In  judgnnent 617 
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LiIFB  ESTATE. 

1.  OoHttterai  inikeritanoe  and  sucoe68k>n  tax  is  payable  ^hl 
remaiikler  upoa  termlDatlon  of 246 

2.  TermiDttted  by  merger 245 

2.  Case  In  Jiidgment  24& 

LIMITATION  OVER. 

1.  Is  void  where  unlimited  power  of  diapoeltlcm  Is  given 

to  the  first  taker 148 

2.  Case  In  judgment  14S 

LIMITATIONS. 

See  Statutes   of  Limitations, 
See  Limitation  Over, 

MALICIOUS   PROSECUTION. 

1.  Termination  of  former  auit  in  favor  of  the  defendant 
therein  is  essential  to  authorize  action  by  him  there- 
for         99 

2.  Case  in  judgment  99 

3.  Duty  of  trial  judge  to  conetrue  the  record  in  the  former 
suit  and  determine  for  and  pioperly  instruct  the  jury 

as  <to  the  successful  party  therein 99 

4.  ESrror  in  trial  judge  to  submit  to  jury  question  as  to 
thd  successful  party  in  the  former  <8uit 99 

5.  Judgment  in  the  former  suit  is  conclusive  as  to  the 
successful  party 99 

MARRIED  WOMEN. 

1.  Power  to  devise  real  estate  to  husbands 148 

2.  This  power  not  before  questioned 148 

3.  Wills  of,  valid  without  privy  examination 148 

4.  Coverture  is  a  defense  to  their  contracts 237 

5.  Case   in  judgment 237 

6.  In  her  action  for  personal  injuries  the  husbaod  joining 

in  is  merely  an  enabling  party,  and  the  action  is  hers. .  268 

7.  Her  action  for  personal  injurives  \a  within  the  saving 
clause  of  the  statute  of  limritations 268 

8.  Case  in  judgment  268 

MASTER  AND  SERVANT. 

See  Employer  and  Employee. 

MAXIMS. 

1.  Res  ipsa  loquitur  applied 36,  38,  40,  41 

2.  "So  UPC  your  own  as  not  to  injure  another's  property" 
is  a  maxim  applicable  to  corporations  as  well  as  to  in- 
dividuals  727 


INDEX.  777 

MEiASURB  OF  DAMAGES. 

1.  For  breach  of  warraiuty  in  the  sale  of  personalty 67 

2.  For  wrongful  injuries  resulting  in  deaith;  general  rule 
stated;  two  classes,  and  what  deonages  are  embraced 

in  each,  and  how  determined,  and  modified 672 

3.  But  one  oause  of  action  572 

4.  Double   d&nuigas   in  second   class  are   not  allowable; 
case  in  Judgment  572 

6.  B\>r  nuisance  is  not  to  the  fee,  but  to  the  use,  when. . . .  727 
See  Damages, 

MERGER. 

1.  Termination  of  life  estate  by 245 

2.  Life  tenant  beoomes  liable  for  the  inheritance  and  suc- 

cession tax  on  the  remainder  when  it  is  merged 245 

3.  Case  In  Judgment  245 

MINES. 

1.  Failure  to  ventilate  is  negligence 43 

2.  Duties  of  mine  owner,  mine  boss  and  miner 346 

MORTGAGE. 

By  tenant  in  common  prior  to  ipartition  suit  is  superior  to 
claim  of  cotenaoit  for  rents 711 

MOTIONS. 

See  StLmmary  Proceedings. 

MULTIPLICITY  OF  SUITS. 

Will  not  be  enjoined,  when 56 

MUNICIPAL  CORPORATIONS. 

1.  Ordinance   requiring   union    label   on    printing   is    in- 
valid      495 

2.  No  arbitrary  rule  for  testing  rteasonableness  or   un- 
reasonableness of  ordinances 550 

3.  Same  rule  applied  to  by-laws  of  public  service  corpor- 
ations   550 

4.  GeneraJ. requisites  of  ordinances  550 

5.  Ordinances  that  are  reasonable  and  valid 550 

6.  Ordinanoes  prohibiting  supply  of  water  until  past  due 

indebtedness  therefor  is  paid  are  valid;  case  in  Judg- 
ment      550 

7.  Can  not  maintain  an  action  for  violation  of  a  criminal 
statute  of  the  State 569 
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MUNICIPAL  CORP0RATI0NS-Ooii,tlniied. 

8.  Arrest  of  JcMlgment  tor  failure  to  sbow  cause  of  action 
in  ^raurmiut,  notwithstanding  deHauH   569 

MUNICIPAL  BONDS. 

1.  Validity  of,  ijs  rea  adjudioata,  wh»n 315 

2.  Rigbtfl  of  hona  fide  purcbaseiiB  of 315 

3.  Implied  power  of  taxation  to  pay 315 

4.  Caae  in  judgment  315 

MURDER. 

1.  Verdict  for,  in  second  degree,  supported  by  facts 167 

2.  Verdict  for,  in  flret  degree,  supported  by  faiots 225 

NATIONAL  BANKS. 

See  Usury. 
NEGLIGENCE. 

1.  Runaway  horses  raises  prima  facie  case  of,  when 36 

2.  In  failure  to  veiKtilate  mdnes 43 

3.  Of  master  and  fellow  servant  resulting  in  injury  to  an- 
other servant  irenders  the  master  liable  for  the  dam- 
ages        43 

4.  Contributory  negligenoe  by  taking  wrong  action  in  sad- 
den peril 308 

6.  Case  in  Judgment 308 

6.  Concurrence  of  oiegligenice  and  proximate  cause  neces- 
sary to  render  defendant  liable  in  personal  injury  case.  331 

7.  Contributory  negligence  bars  action  for  personal  in- 
juries, wihten 346 

NEW  TRIAL. 

1.  Examination  of  witnesses  in  open  court  is  approved  as 
better  practice   684 

2.  Findings  of  fflact  by  trial  Judge  is  entitled  to  same  weight 

as  in  trials  on  merits  or  verdict  of  a  Jury 684 

3.  Such  flndings  will  not  be  disturbed  wJien  supported  by 
material  evidence  684 

4.  Incompetency  of  Juror  is  no  cause  for,  unless  It  be  shown 
that  it  was  unknown  to  defendant  before  verdict 684 

NONRETURN. 

Evidence  of  insufllcieQt  return  will  not  suppont  an  action 
for  a  nonreturn 84 
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NOTICE. 

IMendant  flling  oaunter  alBdaTlts  has  eufficieDt  notice  of 
appUcatloiL  for  reoeiyer 461 

NUISANCE. 

1.  Houjidlioufle  foor  storage  of  eoginee  Is  not  a  nuisance 
per   $e 72T 

2.  Landowner  oan  not  avoid  liability  by  a  lease  to  another, 
where  the  very  existence  of  tbe  thing  let  ia  a  nuisance.  727 

3.  Where  the  nisanoe  is  created  by  an  improper  use  of  a 
proper  structure,  the  lesser  akme  Is  liable,  and  not  the 
kuMlowner    72T 

4.  Jury  to  pass  upon  question  whether  nuisance  was  cre- 
ated necessarily  by  orddnary  use,  or  by  improper  use 

of  the  lessee  72T 

6.  Reversible  error  to  withdraw  or  rejeot  evidenoe  of  lease 
of  premdses  to  another  727 

6.  Title  or  ownershiip  can  not  be  pmved  by  reputation, 
when  72T 

7.  Erroneous  admission  of  testimony  as  to  damage  to  fee 

is  cured  by  proper  Instruction  to  jury  that  damage  to 
use  only  coiuld  be  considered 72T 

8.  Corporation  .is  not  exempt  from  liability  for  nuisances 
created  by  its  improper  use  of  roundhouse,  authorized 

by  its  charter  72T 

OPINIONS. 

What  disqualify  a  juror  and  what  do  not 167 

ORDINANCES. 

See  Municipal  CwT^orationSy  1-6. 

OVERRULED  CASIES. 

Coal  Creek  Co.  v.  E}ast  Tenn.  Co.,  105  Tenn.,  563  (in  part) .  439^ 

Ruohs  V.  Badcer,  6  Heis.,  395  (in  part)   526-530' 

See  Cases  Distinguished. 

PARDONS. 

1.  Power  vested  solely  in  the  governor 544 

2.  Not  vested  in  workhouse  oommissioners 544 

3.  Invasion  of  pardoning  power;  case  in  judgment 544 

PARTIES. 

See  Successful  Party. 
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PARTITION. 

1.  TeiuidQ:t9  in  oanunon  are  entitled  to  acoouuUng  for  rents 

as  between  th€Diaeily«e  in  partition  suit 711 

2.  Mortgage  by  a  tenant  in  oomsnon  prior  to  suit  for  par- 
tition is  superior  to  claim  of  cotenant  for  rents 711 

PARTY. 

See  Successful  Party. 

PATENTS. 

1.  Rights  of  invenftor  befone  issuance  of 288 

2.  Ldcense   presumed   for   entployer's   use  d  employee's 
patent,  when 288 

3.  Patentee  is  not  entitled  to  royaJ/Ues  from  his  employer 

for  using  patent,  when 288 

4.  By  corporate  officers;  case  in  judgment 288 

PAUPER  OATH. 

1.  Plaintiff  suing  under,  and  leaving  the  State,  is  then 
required  to  execute  bond  for  costs 343 

2.  Court's  wrongful  refusal  to  require  bond  is  a  harmless 
error,  whien  plaintiff  succeeds 343 

3.  For  prosecution  of  a  writ  of  error  by  guardian  ad  litem 

of  person  of  unsound  mind,  when 724 

PENALTY. 

1.  For  usury  taken  and  reoelyed  by  nsitional  banks 91 

2.  Does  not  bear  interest 128 

3.  J^irisdlction  of  our  chancery  court  for  the  recovery  of . .  128 

PERSONAL  INJURIES. 

1.  Wife's  action  for,  in  wbich  her  husband  Joins  as  an 
enabling  party,  is  her  action 268 

2.  Action  of  married  woman   for,   is  within   the  saving 
clause  of  the  statute  of  limitations 268 

3.  Case   in   Judgment 268 

4.  Contributory  negligence;  wrong  aotlon  produced  by  sud- 

den peril;   general  rule  308 

5.  Extension  and  qualification  of  rule 308 

6.  Case   in   Judgment 308 

7.  Proximate  cause  (see  this  beading,  1-7) 331 

8.  Abatement  of  action  for  personal  injuries  resulting  in 
death  by  death  of  beneficiary  (see  Abatement,  1-3) ... .  346 

9.  Contributory  negligence  bars  action  for,  when 346 

10.  Condition  of  car  appliances;  evidence;  presumption....  407 
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PESISONAL  INJURIES— Ooivtlnued. 

11.  Measure  of  daanaeoa  for  wrongful  injurieB  resulting  in 
death;  geoeiral  rule  stated 572 

12.  Two  classes  of  damages,  and  what  is  embraced  in  each, 
and   how   determdmed 572 

13.  But  one  cause  of  action  572 

14.  Existence  of  beneflelarles  to  be  shown  but  oot  to  enhance 

damages    572 

15.  Not  necessary  to  prove  widow,  or  children,  or  next  of 
kin  de(pendent  on  deceased  572 

16.  Nothing  can  be  allowed  as  solatium,  or  for  mental  an- 
guish to  widow,  children,  or  next  of  kin 572 

17.  Double  damageiB  in  second  class  are  not  allowable 572 

PLEADINGS. 

1.  Absolutely  privileged,  when  perstinent 517 

2.  Pertinency  in  such  case  is  to  be  determined  by  the 
court    617 

3.  Pertinent  pleadings  are  absolutely  privileged,  not  only 

as  against  parties  to  the  record,  but  also  as  asalnst 
strangers  thereto 517 

4.  Averments  of  Inferences  from  the  facts  or  concltuskms 
of  law  made  in  the  declaFation  are  not  admitted  by 
demurrer  517 

6.  Ayerments  of  constmctton  of  a  writing  or  record  upon 
which  the  action  ia  baaed  made  in  the  declaration  are 
not  admitted  by  demurrer  517 

6.  Application  of  principles  ibo  case  -in  judgment 517 

POLICE  POWER. 

Legislation  that  is  a  valid  exercise  of  the  State's 398 

POWER  OF  SALE. 

1.  Unlimited   power  of  disposition  gives   the  first  taker 

the  absolute  estate,  and  defeats  the  Hmitation  or  re- 
maindier  over  148 

2.  Oase  in  judgment 148 

3.  Upon  certain  event,  or  independent  fact,  a  condition  pre- 
cedent must  be  strictly  pursued;  and  purchaser  buys 

at   his   peril    480 

4.  But  where  the  oondition  to  be  determiujed  involves  judg- 

ment and  discretion,  the  exercise  of  it  Is  conclusive,  and 
not  reviewable  by  courts  480 

5.  Wills  liberally  construed,  and  doubts  resolved  In  favor 

of  the  power  for  protection  of  innocent  purchasers 480 
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POWBRS  OF  SALE— Oontlaaed. 

6.  Oaae  In  judgment 480 

7.  Need  not  be  ex4;>re8sl7  reoited  in  Ita  ezecnticn 4S0 

8.  Case  in  Judgment   480 

PRACTICE. 

See  Criminal  Practice, 

See  Chancery  Pleading  and  Practice, 

See    Supreme  Court  Practice. 

1.  In  contemipt  oases 390 

2.  Affidavit  amended  upon  Temandmant  of  oontemipt  oase. .  390 

3.  Conitinuance  can  not  be  defeated  by  ofDer  ;to  admit 
atatemtenU  made  on  affidavit  aa  testimony  of  absent 
witness    718 

4.  EIrroneous  refueal  to  grant  continuance  for  absence  of 
witness  is  cured  by  proof  of  fuume  facts  by  other  wlt- 

718 


PRESUMPTION. 

1.  That  jud^  did  hds  duty  in  the  absence  of  affirmative 
shoiwinc;  ito  the  contnary 17 

2.  That  defiendamt  is  (present  when  Judgment  Is  pronounced 

if  nothing  <to  show  contrary   17 

3.  In  flavor  of  upholding  ftaz  deed  raised  by  laipse  of  time.  181 

4.  In  favor  of  (the  legal  exercise  of  power 181 

6.  In  doubtful  cases  that  it  was  not  intended  to  alter  or 

ohamge  statutes  by  the  Code  of  1858 181 

6.  From  registration  of  deed  for  thirty  years 210 

7.  In  the  absence  of  a  bill  of  exoeiptions 225 

8.  Of  continuance   of   conditions 407 

PRIMA    FACIE   EVIDENCE. 

Recitals  in  tax  deeds  are 181 

PRIVILEGED   COMMUNICATIONS. 
See  Libel  and  Slander. 

PROXIMATE   CAUSE. 

1.  Defendant's  negUgenoe  must  be  the  proximate  cause 

of  the  personal  injury  to  entitle  plaintiff  to  recover 331 

2.  What  is,  determined  by  special  facts  of  each  oase 331 

3.  General  definition  approved...: 331 

4.  Wrongdoer  is  liable  for  coneequential  injuries,  when. .  331 

5.  Intervening  act  of  party  injured  is,  when 331 

6.  Proximate  or  intervening  cause  is  question  for  court 
when  fcuats  are  undlaipiuted  331 

7.  Injury  to  employee  running  into  burning  builddng,  when  331 
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PUBLIC  SERVICE  CORPORATIONS. 
See  Water  Companies, 

RAILROADS. 

1.  Location  of  line  not  bedn>g  fixed  in  cbarter  is  in  the  dis- 
cretion of  the  oomipany   655 

2.  What  iB  not  a  belt  Une 655 

3.  Line  need  not  be  located  by  directors  of  railroad  com- 
pany      655 

REAL  ESTATE. 

1.  Devised  by  married  wcnnan  to  her  huabond 148 

2.  Unlimi/ted  power  otf  ddsposition  iresrts  absolute  estate  in 

first  taker,  and  defeats  the  limitatiooi  or  remainder 
over    148 

3.  Case  in  Judgment  148 

REASONABLE  DOUBT. 

1.  As  to  chafltity  of  abducted  female  discharges  burden 

of  proof  on  defendant  ito  show  ber  unohastlty 17 

2.  Inartifiicial  definition  of  does  not  constitute  reversible 
error,  when   167 

RECEIVERS. 

1.  How  applied  for 451 

2.  Order  appointiug  is  not  invalid,  because  entered  under 
style  Oft  depemdient  instead  of  the  original  suit,  when. .  451 

3.  DefaEbdant  filing  counter  aflidavits  has  sufllcient  notice 

of  application  for 451 

4.  Objections  to  matters  of  form  in  application  for,  ap- 
pointmemt  are  nor  reviewable  on  collateral  attack  in 
supreme  court    451 

5.  Sufliciency  in  law  of  grounds  for  appointnueait  is  review- 
able by  supreme  court 451 

6.  Great  weight  given  to  conclusion  of  lower  court  upon 
fcujts    451 

7.  Supersedeas  will  be  denied,  where  appoiiiiment  Is  in 
accord  with  "the  ends  of  substantial  justice";  case  in 
judgpient   451 

R.BCOUPMBNT. 

For  usury  paid  national  bank  is  not  available  in  defense 
in  the  bank's  action  on  note 91 
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RBGISTRATION. 

Of  deed  for  thirty  yeara  radses  what  presumption 21Q 

RE2LEASE. 

Will  be  9Bi  aside  for  inadequate  considenotion,  when 4S 

REMAINDER. 

1.  Over  is  void,  where  unlimited  iK>wer  of  disposition  is 
given  to  the  first  taker 148 

2.  Case  in   judgment 148 

3.  Oonitin«;ent  remaindermaoi  need  not  givie  bond  for  col- 

lateral iniheritance  and  succession  tax 245 

4.  Such   tax   become   payable  upon  termination   at   life 
estate    245 

5.  Devise  over  to  a  class  at  dieath  of  life  tenanit  goes  to 
the  members  of  the  class  living  at  death  of  life  tenant. .  535 

6.  Devised  to  a  class  does  not  vest  dn  indivkluale  oompes- 
Ing  class  unjtil  termination  of  the  particular  estate 535 

7.  Contingent  remainder  is  not  subject  to  execution,  when  535 

8.  Gontin^jetnt  "remainder  Is  not  rendered  subject  to  levy 

by   Btaiute    535 

9.  CkMiveyanoe  of  contingent  remainder  operates  by  estop- 
pel, when    535 

RBMANDMBNT. 

Affidavit  in  conitempt  cases  may  be  amended  upon 390 

RENTS. 

1.  Tenants  in  common  are  enjtitled  to  accounting  for  rents 

as  between  themselves,  when 711 

2.  But  not  as  against  a  mortgage  prior  to  partition  suit..  711 

REPRIEVES. 

See  Pardons, 

RES   ADJUDIOATA. 

1.  Validity  of  municipal  bonds  is,  when 315 

2.  Rights  of  hona  fide  purchasers  of  municipal  bonds  after 
their  validity  (has  been  adjudged 315 

RESCISSION. 

1.  Requires  return  of  the  property  oar  offer  to  return  it 67 

2.  Return  must  be  made  within  a  reasonable  time,  un- 
less excused 67 

3.  Reason  of  the  rule 67 
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RETTURNS. 


Eyidenoe  of  iBsufficient  return  will  not  support  a  motion 
Dor  a  manireftum. 84 

REVENUE  AGENT. 

See  Btate  Revenue  Agent 

HEVERSAXi. 

1.  Not  for  inantiftcial  definition  of  "reasonable  doubt," 
wben  167 

2.  Not  for  Mai  judge's  statemoDits  to  jury,  unless  they 
are  prejudicial  to  defendant 167 

3.  None  except  for  substantial  etrrors  afCeoting  l^be  merits  167 

4.  For  wiitbdrawing  or  rejecting  evlfdence  of  lease  of  prem- 
ises to  aootber  In  an  action  against  the  landowner  for  a 
nuisance,  whan  627 

RBVSRSIBIiE  ERROR. 

1.  Inontiflcial  definition  of  "reasonable  doubt"  is  not, 
when   167 

2.  Trial  judge's  stateiments  to  jury  that  are  not  prejudi- 
cial to  defendant  do  not  oonabitute 167 

3.  Oourt's  refusal  to  require  cost  bond  in  lien  of  pauper 
oath  is  harmless  error,  where  the  plaintiff  succeeds. . .  334 

ROUNDHOUSE. 

For  storage  of  engines  is  not  a  nuisance  per  ae 727 

SALES. 

1.  Of  machinery  by  manufaotuirer  implies  wiarraDty,  when  67 

2.  Purchaser  may  sue  for  breach  of  warranty  in 67 

3.  Return  of  goods  is  necessary  or  material^  wihen 67 

4.  Rescission  of  contract  requires  return  of  goods 67 

5.  For  taxes  (See  Tax  Deeds) 181 

6.  Of  homestead  by  residient  to  resident 217 

SET-OFF. 

Not  allowed  for  usuiry  actually  ipaid  national  banlc  In  its 
action  on  notes,  when 91 

STATE  REVENUE  AGENT. 

1.  As  individual,  but  not  as  ofOcial,  may  be  employed  by 
county  court  clerk  to  prosecute  suit  for  collection  of 
collateral  inheritance  and  succession  tax 690 
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STATE  REVENUE  AGENT— Ootttiimed. 

2.  1b  leiiJtltled  to  afttomey's  tee  in  such  case  as  an  indi- 
Tlducd,  but  not  for  sonrlces  in  circudt  or  supreme 
court  690 

STATUTE  OF  FRAUDS. 

1.  Barol  sale  of  land  is  not  void,  but  merely  Yoldable. . . .  415 

2.  Vendee  in  possession  under  ipanol  eaJe  holds  for  him- 
self    415 

STATUTES. 

See  Curative  Statutes. 

STATUTES  OF  LIMITATIONS. 

1.  Defense  in  action  at  kuw  may  be  made  by  demurrer 

to  declaration  showing  om  its  iCace  that  action  is  barred.  2S8 

2.  Aotion  by  married  woman  for  personal  injuries  is  with- 

in  the  saying  olause  of  the  statute 268 

3.  Cases  in  Judgment 268 

4.  Elfect  of  adverse  posseasion  undier  deed  desoriblng  as 
one  tract  several  parcels  consolidated 745 

5.  Adverse  possession,  to  constitute  a  bar,  must  be  on  land 

in  dispute  745 

6.  Qase  in  Judgment 745 

See  Adverse  Possession. 

STRE£rrS. 

See  Highways. 

SUCCESSFUL  PARTY. 

1.  Duty  of  trial  Judge  to  construe  record  of  the  former 
suit  on  wihioh  is  based  an  aotion  for  malicious  pros- 
ecution and  determine  for,  and  properly  instruct  the 
Jury  ^oi  to  the  suocesBful  party  therein 99 

2.  E3rn>r  to  leave  same  to  Juiy 99 

3.  Xu^ment  in  suit  is  oonclusiive  as  to  ttue  successful 
party  therein  99 

SUMMARY  PROCEBDINOS. 

1.  Must  be  strictly  construed 84 

2.  Justice's  Jurisdiction  to  render  Judgment  on  constable's 
bond    84 

3.  Justice's  Jurisdiction  is  essemtieJ  to  give  circuit  court 
Jurisdiction  on  appeal 84 

4.  Evidence  of  insutOcient  return  will  not  support  a  mo- 
tion for  nonreturn  of  execution 84 
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SUPEOtSSDEAS. 


1.  Will  be  denied,  "where  appoiD/tment  of  reoeiver  is  in 
acoord   with   "the  ends  of  substantial   justices—case 

in  Judgmenit  451 

2.  Will  be  issued  with  certiorari  where  merits  are  shown. .  640 

SUPRErME  COURT. 

1.  Erroneous  Judgment  as  to  infamy  may  be  corrected 

in    19 

2.  Powier  to  grant  wr&ts  of  certiorari 640 

SUPREME  COURT  PRACTICE. 

1.  Ehrroneous  judgsnent  as  to  Infamy  may  ibe  coirrected  in. .     19 

2.  When  oath  or  bond  is  not  filed  in  court  below 375 

3.  Only  errora  eJfeoting  appellant  may  be  oorrected  on  ap- 

peal of  law  case 375 

4.  ObjeotB  to  matters  of  form  in  application  for  receiver 
are  not  i^eviewable 451 

5.  Sufficiency  in  Jaw  of  grounds  of  appoimtment  of  re- 
ceiver is  ireviewajble  by  supreme  court,  when 451 

6.  Great  welgiht  given  to  conclusion  of  lower  court  upon 
foots  in  such  cases 451 

7.  Supersedeas  will  be  denied,  where  the  appointm.ent 
of  receiver  ds  in  accord  with  "the  ends  of  substantial 
justice"  case  in  Judgment   461 

TAX  DEEDS. 

1.  Recitals  of,  are  prima  facie  evidence  when 181 

2.  Should  recite  what   181 

3.  Sufficient  description    181 

4.  Certain  recitals  in,  are  not  required,  when 181 

5.  Law  In  force  when  deed  Is  miude  contirols 181 

6.  Ijapse  of  itime  raises  presumption  in  fovor  of  uphold- 

ing, when  181 

7.  Void,  when 181 

8.  Query.    Con  a  stranger  to  the  ititle  rely  uikul  the  vold- 
I  of  such  d€ed  to  defeat  complainant? 181 


TAXATION. 

1.  Implied  power  to  levy  taxes  to  pay  municipal  bonds,  in 
abcfence  of  constitutional  or  statu4x>ry  Inhdblitlon 315 

2.  Legislative  power  of 315 

3.  Mianner  of  levy  controlled  by  general  law  in  absence 

of  special   provisions 315 

4.  Case  in  Judgment  315 
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TS>CHNIGALJTIBS. 

1.  Tbajt  ere  not  lavored  by  the  oouots 167 

2.  SbaH  mot  pax)teot  tbe  guilty;  no  reversal  excei>t  for 
flubstantlal  errors  affeotlng  the  merits 167 

3.  In  defenfle  to  oonitemiit  prooaedings  for  decoying  wit- 
nesB  from  State  la  not  fiavored 390 

TE3NANTS  IN  COMMON. 

1.  Are  entitted  to  an  acooumting  for  rents,  as  between 
tbemaelves,  when 711 

2.  Mortgage  by  a  tenant  in  common  prior  to  suit  for 
partition  is  superior  to  claim  of  co tenant  for  rent 711 

TRIAL.  JUDGE. 

StatamentB  of,  do  not  oondtitute  reversible  error,  unless 
prejudicial  to  defendant 167 

TRUS/TBBS. 

Offlcera  of  corporation  are  tnuteee  for  it 288 

UNION  LABESL. 

Ordinance  requiring  it  on  printing  is  invalid 495 

VALIDATING  STATUTES. 
See  Curative  Btatutea. 

VERDICT. 

1.  For  murder  in  itbe  eeoond  degree  sustained  by  facts. . . .  167 

2.  For  murder  in  the  first  degree  eustained  by  facts 225 

USURY. 

1.  Paid  national  banks,  no  remedy  tor  by  way  of  aet^^lt 
Tecoupment  or  counterclaim,  eitbier  in  defenae,  or  by 
cross  bill,  when  91 

2.  Exclusive  remedy  in  auch  caee  da  a  separate  action  in 
the  nature  of  debt 91 

3.  Penalty  for  usuiry  paid  national  banks 91 

4.  Queddon  reserved  as  to  court  having  Jurisdiction  to 
enforce  aotion  tor  usury  paid  xuutlonail  banks 91 

6.  Case  in  Judgment  91 

WAIVER. 

1.  Breach  of  warranty  is  not  waived  by  failure  to  return 
goods  or  maohiniery 67 

2.  Filing  oofuinter  affidavits  and  appearing  in  resistaooe  to 
application  for  appointment  of  a  receiver  in  pending 
cause  In  term  time  is  waiver  of  notice 451 
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WARRANTY. 


1.  ImpUed  In  sale  of  imBchinery  hy  manufactarer 67 

2.  Breach   is   not  welyed   by  aooeqpftanoe,    use,   iMiymeiut, 

failure  to  return  or  offer  to  return  machdneory 67 

3.  Measure  of  dama«^  for  brea/ilL 67 

WATER  C0MPANIE3S. 

1.  By-lawB  aubjeot  to  same  limitation  oDid  rules  of  con- 
struotion  as  city  ordinances 660 

2.  Have  ipower  4x>  adopt  and  enforce  reasonnlble  rules 
denying  water  to  tboBe  refusing  ito  comply  .therewjith. .  660 

3.  But  can  not  refuse  water  for  psust  indctbtedneBS  there- 
for, wlhere  credit  has  been  extended,  aoid  the  right 
waived  by  ftimisblng  water  in  the  meantime;  other- 
wise, where  credit  has  not  been  ezteuded,  nor  right 
waived   560 


WIFE. 


See  Huslxind  and  Wife. 
See  Married  Women. 

WlLUa. 

1.  Married  woman  may  devise  real  estate  to  her  husband.  148 

2.  Of  married  womesi  are  valid  without  privy  examinar 
tion    ■ 148 

3.  Unlimited  power  of  diapoaition  given  the  first  taker 
vests  absolute  estate  in  him 148 

4.  Oase  in  Judgment  148 

5.  Ldberally  oonistrued,  and  doubts  resolved  in  favor  of 
power  of  sale  for  .protection  of  innocent  purchasers. . . .  480 

6.  Case   in   judgment 480 

7.  Oonstruction  involving  devise  over  and  the  class  doc- 
trine      636 

8.  Pendency  of  contest  over  does  not  postpone  maturity 

or  interest  on  collateral  inheritance  and  succession  tax.  690 

WITNESSES. 

Testimony  in  Judicial  proceeding  is  privilesed^  and  no  lia- 
bility for  libel  and  slander,  though  ithetre  be  malice 
which    1 

WRIT  OF  ERROR. 

1.  May  be  prosecuted  by  guardian  ad  litem  of  person  of 
unsound  mind  in  formal  pauperis 724 

2.  Is  a  mode  or  form  by  which  suits  are  prosecuted 724 
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